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State  of  New  York, 

COMMENCING  OCTOBER  2,   1900. 


Andrew  Cosgbiff  et  al.,  Respondents,  v,  William  Dewey,  i  — ^i 

Appellant,  170    129I 

Tenant  in  Common  —  Must  Account  to  Cotenants  for  Rock  Quar- 
ried AND  Sold.  A  tenant  in  common  in  possession  of  land,  who,  with- 
out the  consent  or  authority  of  his  cotenants,  quarries  rock  therefrom 
and  crushes  and  sells  the  same  and  converts  the  proceeds  to  his  own  use, 
must  account  to  his  cotenants  for  the  value  of  the  rock  taken  from  the 
premises,  since  such  rock  is  a  part  of  the  freehold,  and,  to  the  extent  it  is 
taken,  operates  as  a  diminution  of  the  estate. 

Go9griffy.  Dewey,  21  App.  Div.  129,  aflBrmed. 

(Argued  May  18,  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  25,  1897,  modifying  and  affirming  as  modified  a 
judgment  in  favor  of  plaintiffs  entered  upon  the  report  of  a 
referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Arthur  S.  Tompkins  for  appellant.  A  tenant  in  common 
is  not  liable  for  rent  or  for  the  use  and  occupation  or  mesne 
profits  of  premises  in  the  absence  of  an  agreement  to  pay  rent 
on  an  ouster  of  the  cotenants  by  the  one  in  possession. 
{Kliiie  V.  Jacobs^  68  Penn.  St.  37 ;  Dresser  v.  Dresser^  40 
Barb.  300;  6  Lawson's  Rights,  Rem.  &  Pr.  4444;  Pico  v. 
1 


CosGBiFF  V.  Dewey.  [Oct., 


Opinion  of  the  Court,  per  O'Bkien,  J.  [Vol.  164. 

Oolumbet,  12  Cal.  414 ;  Everett  v.  Beach,  31  Mich.  136 ; 
Crow  V.  MarTc,  52  111.  332  ;  Chamhers  v.  Chambers,  3  Hawks, 
232 ;  Woolever  v.  Knapp,  18  Barb.  265  ;  Rosehoom  v.  Rose- 
iomi,  16  Hun,  309 ;  Zapjp  v.  Miller,  109  N.  Y.  61.)  In  the 
absence  of  waste  mesne  profits  cannot  be  recovered  by  a  ten- 
ant in  common  against  his  cotenant  unless  the  defendant  was 
in  wrongful  possession.  (15  Am.  &  Eng.  Ency.  of  .Law  [1st 
ed.],  386 ;  Wallace  v.  Berdell,  101  N.  Y.  13.)  The  defend- 
ant did  not  use  or  occupy  more  than  his  proportionate  share 
of  the  premises ;  hence  an  action  does  not  lie  for  use  and 
occupation,  or  for  mesne  profits.  {Joalyn  v.  Joslyn,  9  Hun, 
388.) 

Irving  Brown  for  respondents.  The  plaintiffs  are  clearly 
entitled  to  maintain  this  action.  {McCahe  v.  McCahe,  IS 
Hun,  153  ;  Abbey  v.  Wheeler,  85  Hun,  230;  Muldowney  v. 
Jf.  cfe  E,  R.  R.  Co.,  42  Hun,  444 ;  Scott  v.  Ouernsey,  48  N.  Y. 
106 ;  Cosgriff  v.  Foss,  162  N.  Y.  105.) 

O'Brien,  J.  The  parties  to  this  action  are  tenants  in  com- 
mon of  a  tract  of  mountainous  land,  the  principal  value  of 
which  consists  of  deposits  of  trap  rock  which  is  useful  when 
manufactured  into  crushed  stone. 

The  plaintiffs'  interest  is  nine-sixteenths  and  the  defend- 
ant's seven-sixteenths.  From  the  pleadings  and  findings  in 
the  case  it  appears  that  the  defendant  was  the  tenant  in  pos- 
session, and  that,  without  the  consent  or  authority  of  the 
plaintiffs,  liis  cotenants,  he  quarried  large  quantities  of  the 
trap  rock,  crushed  the  same  and  sold  it  at  a  large  profit,  with- 
out accounting  to  the  plaintiffs  for  any  part  of  the  same. 
The  purpose  of  tlie  action  was  to  compel  such  accounting  and 
to  procure  a  judgment  against  the  defendant  for  the  value  of 
the  stone  removed  from  the  land,  beyond  that  proportion  of 
the  same  that  belonged  to  the  defendant  as  one  of  the  owners 
in  common. 

The  trial  court  held  that  the  plaintiffs  were  entitled  to 
maintain  the  action,  and  a  reference  was  ordered  for  the  pur- 
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N.  Y.  Rep.]  Opinion  of  the  Court,  per  O'Brien,  J. 


pose  of  ascertaining  the  value  of  the  property  taken  by  the 
defendant  from  the  land  and  stating  the  account  between  the 
parties. 

In  the  condition  in  which  the  record  comes  here  the  only 
question  of  law  presented  is  the  riglit  of  the  plaintifEs  to 
maintain  the  action.  Of  course  it  is  well  understood  that  one 
tenant  in  common,  in  possession  of  the  entire  estate,  is  not 
liable  to  his  cotenants  for  the  use  of  the  common  property,  or 
to  account  to  them  for  rents  and  profits,  and  if  this  case  is 
governed  by  that  rule  the  judgment  in  favor  of  the  plaintiffs 
is  manifestly  erroneous.  But  it  is  equally  clear  that  one  ten- 
ant in  common  may  maintain  an  action  against  his  coteiiant 
in  possession  for  waste  (Code,  §  1656),  or  for  damages  for  a 
sale  or  conversion  of  the  joint  property,  if  it  be  personal. 
{Davis  V.  Lottich^  46  N.  Y.  393.)  The  term  wastes  when 
applied  to  a  tenant  in  common,  for  life  or  for  years,  has  a 
very  extensive  meaning.  It  includes  the  opening  of  new 
mines  upon  the  land  to  procure  and  carry  away  metals,  coal, 
gravel,  stone  or  the  like.  So  taking  away  the  soil  is  waste, 
even  though  the  purpose  is  to  convert  it  into  bricks  for  sale, 
and  it  has  been  held  that  a  tenant  in  common  who  quarries 
stone  from  the  common  property  is  guilty  of  waste.  So,  also, 
is  the  taking  of  petroleum  by  one  of  the  joint  owners  from 
the  common  property.  Waste  need  not  consist  of  loss  of 
market  value.  It  maybe  an  actionable  injury  in  the  sense  of 
destroying  identity.  The  cases  and  authorities  on  this  subject 
will  be  found  collected  in  a  recent  work.  (Rawle's  Bouv. 
Law  Die.  vol.  2,  p.  1216.) 

The  stone  which  the  defendant  quarried  and  converted  to 
his  own  use  was  a  part  of  the  freehold  and,  therefore,  was  the 
common  property  of  all.  It  was  not,  in  any  proper  sense,  the 
product  of  the  land,  but  was  part  of  the  land  itself.  It  did 
not  represent  the  use  of  the  land  or  the  rents  and  profits,  but 
to  the  extent  that  it  was  taken  by  the  defendant  operated  as 
a  diminution  of  the  estate.  If  the  defendant  had  taken  valu- 
able timber  from  the  land  and  sold  it  or  converted  it  into 
lumber,  there  is  no  doubt,  we  think,  that  he  would  be  liable 
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to  account  for  its  valae  to  his  cotenants.  The  act  of  taking 
timber  and  the  act  of  taking  stone,  whether  it  be  trap  rock  or 
marble,  cannot  be  diflEerentiated  so  far  as  the  question  of  waste  is 
concerned.  Whether  the  stone  which  the  defendant  quarried 
upon  the  land  and  converted  to  his  own  use  be  considered 
personal  property  or  part  of  the  realty,  he  was  bound  to 
account  to  his  cotenants  for  their  proportion  of  its  value. 
{K?iobe  V.  Nunn,  151  N.  Y.  506 ;  McCabe  v.  MoCabe,  18 
Hun,  163.) 

We  think  that  the  judgment  ranst  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  Haight,  Martin,  Landon  and 
Werner,  J  J.,  concur. 

Judgment  affirmed. 

Thomas    0.   Higgins,   Appellant,  v.   Gertrude  S.   Sharp, 
Otherwise  Called  Gertrude  S.  Higgins,  Respondent. 

Action  to  Annul  a  Marriage  —  Power  of  Supreme  Court  to 
Grant  Alimony  and  Counsel  Fees.  The  Supreme  Court,  in  an  action 
against  a  wife  to  annul  a  ceremonial  marriage,  has,  in  a  proper  case,  as  an 
incident  to  its  jurisdiction  to  Entertain  the  action,  power  to  grant  aUmony 
and  counsel  fees  pendente  lite,  although  the  provisions  of  the  Code  of  Civil 
Procedure  (g§  1742  et  seq.)  authorizing  and  regulating  actions  to  annul  a 
marriage  are  silent  as  to  alimony  and  counsel  fees. 

Higgins  v.  Sharp,  51  App.  Div.  611,  affirmed. 

(Argued  June  6,  1900;  decided  October  2,  1900.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, made  April  14,  1900,  affirming  an  order  of  Special 
Term  awarding  to  defendant  a  counsel  fee  and  alimony  j}en- 
denU  lite. 

The  nature  of  the  proceeding,  the  question  certified  and 
the  facts,  so  far  as  material,  are  stated  in  the  opinion. 


Edward  W,  S,  Johnston  for  appellant.  No  authority  is  to  be 
found  in  the  statutes  of  this  state  justifying  the  court  in  an 
action  for  annulment  of  a  marriage  awarding  alimony  and  coun- 


1900.]  HiGoiNs  V.  Sharp. 


N.  Y.  Rep.]  Opinion  of  the  Court,  per  O'Brien,  J. 

sel  fees  pendente  lite.  (Code  Civ.  Pro.  §  1769.)  The  court  has 
no  inherent  power  to  award  alimony  and  counsel  fees  in  an 
action  for  annulment  of  a  marriage.  {Bartlett  v.  Bartlett^ 
Clarke's  Ch.  322 ;  North  v.  North,  1  Barb.  Ch.  241 ;  Meo  v. 
Meo,  18  N.  Y.  S.  R.  270 ;  Lee  v.  Lee,  4  Civ.  Pro.  Rep.  321 ; 
Blinks  V.  Blinks,  5  Misc.  Rep.  193 ;  Rmnsden  v.  liamsden, 
28  Hun,  285 ;  Bloodgood  v.  Bloodgood,  59  How.  Pr.  42 ; 
Griffin  v.  Griffin,  47  N.  Y.  134;  Pengnet  v.  Plielps,  ^^ 
Barb.  566;  Erchenlrach  v.  Erchenhraeh,  96  N.  Y.  456.) 
The  court  cannot  award  alimony  and  counsel  fees  pendente 
lite  where  the  woman  in  her  answer  only  denies  knowledge  or 
information  sufficient  to  form  a  belief  as  to  whether  her 
admitted  representations  of  inducement  were  false  and  nowhere 
asserts  the  validity  of  the  •marriage,  and  in  response  to  her 
petition  for  such  alimony  and  counsel  fees  the  man  produces 
indisputable  and  undisputed  proof  that  at  the  time  of  such 
marriage  ceremony  she  was  the  wife  of  another  man. 
{McGown  V.  McGown,  19  App.  Div.  368 ;  Bell  v.  Bell,  4 
App.  Div.  527;  Matter  of  Kimhall,  18  App.  Div.  320; 
Davis  V.  Davis,  2  Misc.  Rep.  549 ;  Hamilton  v.  Hamilton, 
26  Misc.  Rep.  336  ;  Forrest  v.  Forrest,  2  Edm.  Sel.  Cas.  180 ; 
Matter  of  Hotise,  40  N.  Y.  S.  R.  286 ;  I^eople  v.  BaJcer,  76 
N.  Y.  78;  O'Dea  v.  O' Dea,  101  N.  Y.  23;  Cross  v.  Cross, 
108  N.  Y.  628.) 

A.  E,  Lamh  for  respondent.  The  Supreme  Court  has 
power  to  grant  a  wife  alimony  and  counsel  fee  in  an  action 
to  annul  her  marriage  as  an  incident  to  its  jurisdiction  to 
entertain  such  an  action.  {North  v.  North,  1  Barb.  Ch.  241 ; 
Griffin  v.  Griffin,  47  N.  Y.  134.)  The  power  possessed  and 
exercised  by  the  Supreme  Court  as  successor  of  the  Court  of 
Chancery  was  not  abridged  by  section  1769  of  the  Code  of 
Civil  Procedure.  {O* Dea  v.  O' Dea,  31  Hun,  441  ;  Lee  v. 
Lee,  4  Civ.  Pro.  Rep.  312 ;  Isaacson  v.  Isaacson,  3  Law  Bui. 
73;  Davis  v.  Davis,  75  N.  Y.  221.) 

O'Brien,  J.  The  order  from  which  this  appeal  was  taken 
awarded  to  the  defendant  counsel  fee  and  a  weekly  allowance 
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88  alimony  during  the  pendency  of  the  action.  The  action 
was  brought  by  the  plaintiff  to  annnl  a  ceremonial  marriage 
with  the  defendant,  entered  into  in  this  state  on  the  19th  day 
of  June,  1894. 

It  appears  from  the  pleadings  and  papers  used  upon  the 
application  in  which  the  order  was  made  that  the  defendant 
was  married  in  the  state  of  Ohio  in  December,  1888,  to  one 
Frederick  H.  Sharp;  that  in  1891  she  instituted  an  action 
against  him  in  the  Court  of  Common  Pleas  of  that  state  for 
an  absolute  divorce.  The  summons  in  the  action  was  served 
upon  the  husband  by  publication  and  by  mail  at  Brooklyn  in 
this  state  where,  it  seems,  he  then  resided  or  was  found.  In 
May,  1892,  the  court  entered  a  decree  dissolving  the  marriage, 
and  it  seems  to  be  conceded  that  this  judgment  was  authorized 
by  the  laws  of  that  state  and  is  there  held  to  be  valid.  The 
defendant  then  married  the  plaintiflE  in  this  state  as  already 
stated. 

The  plaintiff  now  alleges  that  the  defendant  represented  to 
him  that  she  was  legally  divorced  from  her  former  husband, 
but  that  such  representations  were  false  and  fraudulent,  and 
made  for  the  purpose  of  influencing  him  to  contract  the  mar- 
riage in  question ;  that,  relying  upon  the  truth  of  her  repre- 
sentations, he  did  consent  to  the  marriage  and  the  ceremony 
was  performed.  These  allegations  were  denied  by  the  defend- 
ant in  her  verified  answer,  except  the  fact  of  the  ceremonial 
marriage  to  the  plaintiff,  which  she  insists  is  valid.  The 
defendant  stated  in  her  petition  or  application  to  the  court, 
which  was  duly  verified,  that  she  was  destitute  of  the  means 
of  support  pending  the  action,  or  for  carrying  on  her  defense 
and  defraying  the  costs  and  expenses  attending  the  same. 
The  plaintiff  by  his  complaint,  not  only  asks  to  annul  the 
marriage,  but  to  set  aside  and  declare  void  the  transfer  of  cer- 
tain property  to  the  defendant,  made  by  him  at  the  time. 

It  is  somewhat  difficult  to  say  whether  the  basis  of  the  action 
is  fraud,  or  the  incapacity  of  the  defendant  to  contract  the 
marriage  by  reason  of  the  fact  alleged  that  at  the  time  of  the 
ceremony  the  prior  marriage  to  Sharp  was  in  force.     The 
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complaint  is  silent  as  to  some  facts  that  would  seem  to  be 
material,  considering  the  pecaliar  form  of  the  action.  It  is 
not  stated  when  he  discovered  the  fraud,  or  whether  he  coha1> 
ited  with  the  defendant  after  the  discovery,  or  whether  the 
husband  by  the  former  marriage  was  alive  at  the  commence- 
ment of  the  action.  The  issues  made  by  the  pleadings  indi- 
cate that  there  are  questions  of  importance  in  the  case  that 
must  be  tried  and  determined  before  the  plaintiff  will  be  enti- 
tied  to  judgment. 

The  order  granting  the  allowance  to  the  defendant  was  not 
appealable  to  this  court  as  matter  of  right,  but  the  court  below 
has  allowed  an  appeal  and  certified  to  us  the  following  ques- 
tion which  constitutes  the  basis  of  our  jurisdiction  :  "And  this 
court  hereby  certifies  to  the  Court  of  Appeals  that  a  question 
of  law  has  arisen  herein,  which,  in  the  opinion  of  this  court, 
ought  to  be  reviewed  by  the  Court  of  Appeals,  and  that  such 
question  of  law  is:  Has  the  Supreme  Court  in  an  action 
against  a  wife  to  annul  a  ceremonial  marriage,  in  which  action 
the  wife  by  her  answer  only  asserts  the  validity  of  the  mar- 
riage, power  to  grant  alimony  and  counsel  fee  pendente 
litef' 

We  understand  this  question  to  involve  only  the  power  of 
the  court,  in  an  action  to  annul  a  marriage,  to  grant  alimony 
and  counsel  fee  pending  the  suit.  If  it  calls  for  an  opinion 
with  respect  to  the  mode  of  proving  the  necessary  facts,  or 
the  degree  of  proof  necessary  in  such  cases,  that  is  scarcely  a 
question  of  law.  All  applications  of  this  character  made 
to  the  court  should  be  considered  with  reference  to  what 
appears  to  be  the  merits  of  each  case,  and  granted  or  denied 
in  the  exercise  of  a  sound  discretion.  It  is  scarcely  necessary 
to  say  that  in  an  action  against  a  woman  to  annul  a  marriage 
alleged  to  be  void  from  the  beginning,  it  should  appear  that 
she  is  defending  its  validity  in  good  faith  upon  some  reason- 
able or  substantial  ground.  The  mode  of  proving  the  facts 
and  the  degree  of  proof  that  should  be  required,  as  well  as 
the  general  merits  of  the  application,  are  matters  so  largely  in 
the  discretion  of  the  court  of  original  jurisdiction  that  it  is  not 
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within  the  province  of  this  court  to  prescribe  any  rule  of  prac- 
tice to  be  observed.  These  remarks  would  seem  to  be 
unnecessary  but  for  the  elaborate  discussion  in  the  brief  of 
the  learned  counsel  for  the  appellant  concerning  the  merits  of 
this  particular  case,  as  disclosed  by  the  moving  papers,  and  the 
peculiar  form  of  the  question  itself,  which  seems  to  apply  to 
a  case  where  "  the  wife  by  her  answer  only  asserts  the  validity 
of  the  marriage." 

We  will,  therefore,  assume  that  the  question  to  be  decided 
is  whether  the  court  has  power  in  an  action  against  the 
woman  to  annul  a  marriage  to  grant  alimony  and  counsel  fee 
pending  the  action. 

It  is  argued  in  support  of  the  appeal  that  the  court  does  not 
possess  that  power,  and  this  argument  is  based  largely  upon 
the  general  proposition  that  the  jurisdiction  of  the  court  in 
matrimonial  cases  is  derived  wholly  from  the  statute,  and  since 
the  statute  does  not  in  terms  confer  any  power  upon  the  court 
to  grant  alimony,  or  an  allowance  in  actions  to  annul  a  mar- 
riage, the  order  in  this  case  should  be  reversed.  It  must  be 
admitted  that  the  power  conferred  by  section  1769  of  the 
Code  applies  to  actions  for  divorce  or  separation,  properly  so 
designated,  and  not  to  actions  like  this,  where  it  is  sought  to 
procure  a  judgment  declaring  the  marriage  void  ab  initio. 
But  it  does  not  follow  that  because  the  statute  which  author- 
izes and  regulates  actions  to  annul  a  marriage  is  silent  as  to 
alimony  or  counsel  fees  the  court  is  without  power  to  allow 
either  or  both  in  a  proper  case.  (Code,  §  1742-1755.)  The 
general  jurisdiction  conferred  by  the  statute  to  entertain  such 
actions  carries  with  it,  by  implication,  every  incidental  power 
necessary  for  its  proper  exercise.  When  a  statute  gives  the 
court  jurisdiction  over  a  class  of  actions  it  is  not  necessary  that 
all  the  powers  of  the  court,  or  all  tlie  details  of  the  procedure 
and  practice,  should  be  specially  enumerated.  For  the  pur- 
pose of  administering  justice  in  such  cases  the  court  may 
resort  to  general  rules  of  practice  and  may  make  such 
orders  in  the  case  as  justice  requires,  and  may  exercise  such 
incidental  powers  as  are  usual  or  necessary  in  such  cases.    The 
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power  to  allow  alimony  and  counsel  fees  to  the  wife  in  order 
to  enable  her  to  liv^e  pending  the  action,  and  to  present  her 
defense,  if  she  has  one,  must  be  regarded  as  incidental  and 
necessary  in  all  matrimonial  actions.  Without  such  power 
the  rights  of  the  woman,  in  many  cases,  could  not  be  ade- 
quately protected. 

It  seems  to  us,  therefore,  that  actions  to  annul  a  marriage 
are  governed,  with  respect  to  alimony  and  counsel  fees,  by  the 
same  principles  as  all  other  actions  for  divorce.  When  the 
court  was  vested  with  jurisdiction  in  such  cases,  the  incidental 
power  to  guard  and  protect  the  rights  of  the  wife,  which  had 
always  been  regarded  as  a  part  of  the  jurisdiction,  necessarily 
followed  and  attached,  upon  the  plainest  principles  of  reason 
and  justice. 

While  it  may  be  true  that  some  conflict  of  opinion  is  to  be 
found  in  the  books  on  this  question,  we  think  it  is  settled  by 
authority  in  this  state  in  accordance  with  the  views  above 
stated.  {North  v.  Norths  1  Barb.  Ch.  241 ;  Griffin  v.  Griffin^ 
47  N.  Y.  134, 136 ;  BrinUey  v.  BrinkUy,  50  N.  Y.  184, 193 ; 
O'Dea  V.  O'Dea,  31  Hun,  441 ;  S,  (7.,  101  N.  Y.  23.)  These 
cases  decide  that  while  the  jurisdiction  to  entertain  actions  to 
annul  a  marriage  is  statutory,  yet  the  practice  of  the  former 
Court  of  Chancery  and  of  the  ecclesiastical  courts  in  England 
to  allow  alimony  and  counsel  fees  in  proper  cases  is  one  of  the 
incidents  which  necessarily  follow  the  jurisdiction,  and  the 
same  power  now  exists  in  actions  under  the  statute. 

The  case  of  N&rth  v.  North  (s^tpra)  was  decided  by  the 
chancellor  in  1845.  The  argument  based  upon  the  statutory 
jurisdiction  of  the  court  was  as  strong  tlien  as  it  is  now,  but 
the  court  asserted  the  power  to  grant  alimony  and  an  allow- 
ance upon  a  state  of  facts  and  a  case  that  differ  in  no  essential 
respect  from  the  one  at  bar. 

The  case  of  Griffin  v.  Griffin  (supra)  was  an  action  by  the 

husband  against  the  wife  to  annul  a  marriage  upon  the  same 

ground  as  in  this  case.     The  wife  succeeded  in  the  action  and 

the  husband's  complaint  was  dismissed.     The  court  made  an 
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order  granting  to  lier  alimony  and  a  counsel  fee  of  $1,500, 
and  nearly  $1,000  more  to  the  wife  herself  as  expenses  for  the 
defense  of  the  action,  in  excess  of  the  taxable  costs.  It  was 
conceded  that  there  was  no  express  authority  in  the  statute 
for  such  an  order,  and  that,  if  sustained,  it  would  have  to  rest 
upon  the  incidental  powers  formerly  vested  in  the  Court  of 
Chancery  in  such  cases  to  which  it  was  said  the  Supreme  Court 
had  succeeded.  This  court  sustained  the  order  upon  those 
grounds,  following  and  affirming  the  case  of  North  v.  North, 
There  was  no  more  authority  in  the  terms  of  the  statute  for 
the  order  in  that  case  than  there  is  in  this,  but  it  was  clearly 
demonstrated  in  the  luminous  opinion  of  Judge  Bapallo 
that  in  such  cases  the  power  existed  independent  of  the 
statute. 

This  is  a  case  where  the  defendant  has  put  in  issue  all  the 
material  allegations  of  the  complaint  and  where  she  stands  to 
defend  her  rights  as  the  plaintiff's  wife.  Her  application  was, 
therefore,  addressed  to  the  sound  discretion  of  the  court,  and 
the  order  cannot  be  questioned  for  want  of  power  in  the  court 
to  make  it. 

The  order  should  be  affirmed,  with  costs,  and  the  question 
certified  answered  in  the  affirmative. 

Parker,  Ch.  J.,  Bartlett,  IIaight,  Vann,  Landon  and 
CuLLEN,  JJ.,  concur. 

Order  affirmed. 


In  the  Matfer  of  the  Election  of  Directors  of  the 
Mutual  Fire  Insurance  Company  of  Albany  ;  James  B. 
Lyon  et  al.,  Petitioners,  Appellants,  v,  John  F.  Eathbone 
et  al.,  Respondents. 

Mutual  Fire  Insurance  Company  —  Cash  Policyholders  Entitled 
TO  Vote  at  Election  of  DiRECToits.  Holders  of  policies  in  a  mutual 
fire  insurance  company,  organized  under  chapter  239  of  the  Laws  of  1886, 
as  amended  by  chapter  47  of  the  Laws  of  1848,  who  have  paid  a  certain 
definite  sum  of  money  in  full  for  insurance  therein,  in  lieu  and  in  place 
of  a  premium  note  therefor,  are  as  fully  and  effectively  insured  as  those 
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who  have  given  a  premium  note  for  insurance  and  are  members  of  the 
company  and  entitled  to  vote  at  any  election  of  its  directors  equally  with 
note  policyholders. 
MatUr  of  Mutual  Fire  Ina.  Co.,  51  App.  Div.  168,  modified. 

Argued  June  8,  1900;  decided  October  2,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
15,  1900,  reversing  an  order  of  Special  Term  which  estab- 
lished the  election  of  appellants,  hereafter  called  the  Lyon 
board,  as  directors  of  the  Mutual  Fire  Insurance  Company  of 
Albany  for  the  year  1900,  and  establishing  tlie  election  of 
respondents,  hereafter  known  as  the  Rathbone  board,  as 
directors  of  the  company  for  that  year. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Lewis  E,  Carr^  Robert  O.  Scherer^  J.  Murray  Downs  and 
N.  F.  Towner  for  appellants.  The  order  of  the  Appellate 
Division  is  appealable  and  may  be  here  reviewed.  (Code 
Civ.  Pro.  §§  190,  3333,  3334;  Matter  of  Argus  Co,,  138  N. 
Y.  557 ;  Matter  of  Taxpayers^  etc,  157  N.  Y.  78  ;  People  ex 
rel.  Fee7iey  v.  Bd.  of  Canvassers,  156  N.  Y.  43  ;  Peri  v.  iT. 
T.  C  cfe  //.  R,  R.  R,  Co.,  152  K  Y.  521  ;  Matter  of  Tal- 
inage,  160  N.  Y.  512;  Moulton  v.  Cornish,  138  N.  Y.  133  ; 
Matter  of  Hullert  Bros.  i&  Co,,  160  N.  Y.  9.)  The  reversal 
of  the  Special  Term  order  was  not  on  the  facts,  and  the  review 
of  the  Appellate  Division  order  here  is  not  hampered  or  lim- 
ited by  that  consideration.  (  Wetmoy^e  v,  Wetinore,  162  N.  Y. 
503 ;  PringU  v.  L,  L  R,  R,  Co,,  157  N.  Y.  100 ;  Koehler  v. 
Hughes,  148  N.  Y.  507 ;  Buell  v.  Van  Camp,  119  N.  Y. 
160;  Murphy  v.  Jack,  142  N.  Y.  215;  Tim  v.  Sniith, 
93  N.  Y.  91.)  The  order  was  not  one  resting  in  dis- 
cretion, but  was  the  determination  of  matters  of  legal  right. 
(Matter  of  Argus  Co,,  138  N.  Y.  557;  Matter  of  U.  Ins, 
Co,,  22  Wend.  591 ;  Matter  of  P,  P.  Co,,  36  How.  Pr.  105.) 
Cash  policyholders  are  members  of  this  company  and  entitled, 
equally  with  note  policyholders,  to  vote  for  directors  of  the 
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company.  {Mygatt  v.  iV^.  Y,  P.  Ins.  Co,,  21  X.  Y.  52; 
White  V.  Havens,  4  Abb.  Ct.  App.  Dec.  682 ;  TJ.  Ins.  Co.  v. 
Iloge,  21  How.  Pr.  35 ;  liaegener  v.  Willard,  44  App.  Div. 
41 ;  Schimpfv.  L.  V.  M.  Ins.  Co.,  86  Penn.  St.  373  ;  Spruance 
V.  F.  (&  M.  Ins.  Co.,  9  Col.  73 ;  Rundell  v.  Keenan,  79 
Wis.  492;  Davis  v.  Parcher,  82  Wis.  488.)  The  custom 
of  the  company  does  not  control  the  statute  or  vary  the  rule 
applicable  to  such  corporations.  {Kent  v.  Q.  M.  Co.,  78  N. 
Y.  159 ;  Boardman  v.  L.  S.  <&  M.  S.  R.  li.  Co.,  84  N,  Y. 
157;  Woodruffs.  Merchants'  Bank,  25  Wend.  673;  Wadley 
V.  Davis,  63  Barb.  500 ;  Bowen  v.  Newell,  8  N.  Y.  190 ; 
Wheeler  v.  Newboxild,  16  N.  Y.  392;  Iliggins  v.  Mom^e,  34 
N.  Y.  417;  Colgate  v.  P(?;m.  Cfe.,  102  N.  Y.  120;  Herman 
V.  N.  F.  Ins.  Co.,  100  N.  Y.  412 ;  Ransom  v.  Masten,  4 
N.  Y.  Supp.  781.)  The  Special  Term  had  jurisdiction  to 
establish  the  election.  {Matter  of  Argus  Co.,  138  N.  Y.  557; 
Matter  of  IT.  Ins.  Co,,  22  Wend.  591 ;  Vandenherg  v.  B. 
Ry.  Co.,  29  Hun,  348 ;  Matter  of  E.  Ins.  Co.,  38  Barb.  297; 
Matter  of  G.  S.  Co.,  17  App.  Div.  234;  Matter  of  S.  L.  S. 
Co.,  44  N.  J.  L.  529  ;  Matter  of  C.  M.  Co.,  51  N.  J.  L.  78.) 
Having  the  power  to  count  the  cash  policy  votes  cast  for  the 
petitioners,  it  was  the  dutj^  of  the  court  to  establish  the  elec- 
tion on  that  basis  and  declare  the  petitioners  elected.  (L. 
1836,  ch.  239 ;  Smith  v.  Procter,  130  N.  Y.  319 ;  Matter  of 
TJ.  Ins.  Co.,  22  Wend.  599  ;  Matter  of  P.  P.  Co.,  36  How. 
Pr.  105  ;  Matter  of  R.  T.  F.  Co.,  15  App.  Div.  530 ;  Lyon 
v.  Richmond,  2  Johns.  Ch.  51 ;  Weedy.  Weed,  94  IST.  Y.  243.) 

Marcus  T.  Hun  and  Learned  Hand  for  respondents.  The 
appeal  from  the  order  of  reversal  should  be  dismissed  for  lack 
of  jurisdiction.  (//.  R.  T.  Co.  v.  W.  T.  i&  R.  R.  Co.,  121 
N.  Y.  397;  Caston  v.  Dupe,  145  N.  Y.  250;  Schneider  v. 
City  of  Brooklyn,  155  N.  Y.  623 ;  People  ex  rel.  v.  Lord, 
157  N.  Y.  408  ;  People  ex  rel.  v.  Maynard,  160  X.  Y.  453 ; 
Matter  of  Baer,  147  N.  Y.  355  ;  White  v.  Benja/min,  140  N. 
Y.  268 ;  People  ex  rel.  v.  Van  Wyck,  157  N.  Y.  495 ;  Peo- 
ple ex  rel.  v.  Bd.  of  Education,  158  N.  Y.  125  ;  Matter  of 
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Hart,  159  N.  Y.  278.)  The  court  at  Special  Term  erred 
while  counting  the  cash  policy  votes  of  those  voting  in  favor 
of  the  petitioners,  in  not  counting  the  cash  policy  votes  of 
those  voting  in  favor  of  the  Rathbone  board  of  directors. 
{Morris  V.  B&ces,  L.  R.  [1  Q.  B.  1897]  456.)  The  order 
granted  in  this  case  at  the  Special  Term  was  erroneous,  even 
assuming  that  the  court  was  correct  in  its  decision,  that  the 
cash  policyholders  were  entitled  to  vote  at  the  election,  and 
that  the  policyholders  voting  for  the  Rathbone  ticket  did  not 
cast  their  cash  votes.  A  new  election  should  have  been  ordered. 
{MatUr  of  L.LR,  R,  Co,,  19  Wend.  37  ;  People  v.  Phillips, 
1  Den.  388 ;  State  v.  McDaniel,  22  Ohio  St.  369 ;  Strong  v. 
Smith,  15  Hun,  222 ;  People  ex  rel,  v.  Simonson,  61 
Hun,  388 ;  Cohen  v.  iT.  Y.  M,  Ins,  Co.,  60  N.  Y.  610 ; 
Greeff"  v.  E,  Z.  Assur.  Society,  160  N.  Y.  19.)  The  cash 
policyholders  had  no  right  to  vote.  (L.  1836,  ch.  239 ;  L. 
1836,  ch.  41 ;  Mygatt  v.  iT.  T,  P,  Ins,  Co.,  21  N.  Y.  53 ; 
Power  V.  Vil.  of  Athens,  99  N.  Y.  592 ;  Mayor,  etc.,  v. 
I^rin,  106  N.  Y.  1 ;  Matter  of  Breslin,  45  Hun,  210  ;  Mer- 
iam  V.  Harsen,  2  Barb.  Ch.  232 ;  McKean  v.  Delanoy,  5 
Cranch,  22 ;  Bank  of  TJtica  v.  Mesereau,  3  Barb.  Ch.  528 ; 
Fort  V.  Burch,  6  Barb.  60  ;  People  ex  rel.  v.  Comrs.  of  Taxes, 
6  Hun,  109 ;  Easton  v.  Pickersgill,  55  K  Y.  510.) 

Haight,  J.  This  proceeding  was  instituted  under  section 
27  of  the  General  Corporation  Law,  1892,  chapter  687,  which 
empowers  the  Supreme  Court,  upon  the  application  of  any 
person  complaining  of  any  election  of  any  corporation,  forth- 
with and  in  a  summary  way  to  hear  the  affidavits,  proofs  and 
allegations  of  the  parties,  or  otherwise  inquire  into  the  mat- 
ters or  causes  of  complaint  and  establish  the  election,  or  order 
a  new  election,  or  make  such  order  or  give  such  relief  as  right 
and  justice  may  require. 

The  annual  election  of  directors  of  the  company  took  place 
on  the  22d  day  of  January,  1900.  At  that  election  the 
inspectors  reported  that  the  Lyon  board  received  1,112  votes 
which  were  cast  upon  note  policies,  so  called,  and  the  Rath- 
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bone  board  received  1,347  votes  upon  like  policies,  and,  there- 
upon, they  declared  the  Rathbone  board  elected.  It  appeared, 
however,  that  895  votes  in  favor  of  the  Lyon  board  were 
tendered  upon  cash  policies,  which  were  rejected  by  the 
inspectors  upon  the  ground  that  cash  policyholders  were  not 
entitled  to  vote.  The  court  at  Special  Terra  held  that  cash 
policyholders  were  entitled  to  vote,  and  that,  consequently, 
the  Lyon  board  received  2,007  votes,  and,  therefore,  adjudged 
that  board  elected.  The  Appellate  Division  reversed  the 
order  of  the  Special  Terra,  holding  that  if  the  cash  policy- 
holders were  entitled  to  vote,  then  the  persons  voting  for  the 
Rathbone  board,  holding  such  policies,  should  also  be  counted, 
and  that  the  number  of  such  votes  amounted  to  720,  which 
would  still  leave  the  Rathbone  board  in  the  majority,  and, 
therefore,  it  declared  that  board  elected.  The  first  and  the 
important  question  raised  for  our  determination  is  whether 
the  cash  policyholdere  are  entitled  to  vote. 

The  Mutual  Fire  Insurance  Company  of  Albany  was  organ- 
ized by  chapter  239  of  the  Laws  of  1836.  That  act  named 
certain  persons  and  declared  them  a  corporation  by  the  name 
stated,  and  then  provided,  by  section  3,  that  "  The  corpora- 
tion hereby  created  shall  possess  all  the  powers  and  privileges 
and  be  subjected  to  all  the  restrictions  and  limitations  which 
are  granted  to,  or  imposed  upon  the  JeflEerson  County  Mutual 
Insurance  Company  by  the  act  incorporating  that  company." 
(Chapter  41,  Laws  of  1836.)  That  act,  among  other  things, 
provided  that  "all  persons  who  shall  hereinafter  insure  with 
the  said  corporation  *  *  *  shall  thereby  hecome  me^nhers 
thereof  during  the  period  they  shall  remain  insured  by  said 
corporation  and  no  longer."  Other  provisions  of  the  act  give 
the  management  of  the  affairs  of  the  company  to  a  board  of 
directors,  to  be  annually  elected  by  the  memher%  of  the  com- 
pany, each  member  having  one  vote  for  each  hundred  dollars 
insured  in  the  company,  and  every  person  becoming  a  mem- 
ber by  effecting  insurance  shall  be  required  to  -deposit  his 
promissory  note  with  the  company  in  such  amount  as  the 
directors  should  determine,  payable  at  any  time  when  the 
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directors  shall  deem  the  same  requisite,  for  the  payment  of 
losses  sustained  by  fires,  etc.  The  Mutual  Fire  Insurance 
Company  of  Albany,  having  been  thus  organized,  commenced 
business  and  has  ever  since  conducted  an  insurance  business 
in  the  city  of  Albany  under  the  provisions  of  its  charter.  In 
1848,  by  chapter  47,  its  charter  was  amended  so  as  to  provide 
that  it  shall  be  lawful  for  any  person  applying  for  insurance 
in  the  company,  at  his  election,  to  pay  the  company  a  certain 
definite  sum  of  money  in  full  for  such  insurance,  which  sum 
shall  be  in  lieu  and  in  place  of  a  premium  note,  and  such 
person  shall  not  be  liable  to  the  company  during  the  continu- 
ance of  his  policy  beyond  the  amount  thus  paid.  It  was 
further  provided  that  the  money  so  paid  to  the  company 
should  be  retained  as  a  fund  for  the  payment  of  losses  and 
expenses  which  may  happen;  that  it  should  be  exhausted 
before  resort  should  be  had  to  an  assessment  upon  the  pre- 
mium notes  deposited  with  the  company,  and  that  such  fund 
and  premium  notes  should  constitute  the  capital  of  the  com- 
pany for  the  payment  of  its  losses  and  expenses.  Under  this 
amendment  of  the  charter,  the  company  continued  business, 
issuing  what  is  called  cash  and  note  policies  at  the  election  of 
the  applicant,  and  has  so  continued  business  until  the  elec- 
tion in  question. 

It  will  be  remembered  that  by  the  provisions  of  the  orig- 
inal act  of  incorporation,  all  persons  insuring  in  the  company 
were  made  members  of  the  corporation  during  the  period  that 
their  insurance  continued,  and  that  all  members  of  the  corpo- 
ration were  entitled  to  vote  at  the  election  of  the  directors. 
The  amendment  in  1848  has  not  in  any  manner  changed  or 
modified  these  provisions.  Prior  to  that  amendment,  policies 
could  only  be  issued  upon  the  receipt  of  premium  notes,  and 
after  the  amendment  policies  could  be  issued  upon  the  pay- 
ment of  a  gross  sum  in  cash  in  lieu  of  the  delivery  of  the 
premium  notes  at  the  election  of  the  applicant.  In  other 
words,  two  kinds  of  insurance  were  provided  for ;  one,  by  the 
delivery  of  a  premium  note,  and  the  other  by  the  payment 
of  a  grofis  sum  in  cash,  the  notes  and    the  cash  becoming 
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the  capital  of  the  company  out  of  which  the  losses  on  the 
policies  were  to  be  paid.  The  holders  of  cash  policies  were 
persons  insured  in  the  company  as  fully  and  as  eflEectively  as 
persons  who  held  note  policies.  They  were  persons  insured 
by  the  corporation,  and  under  the  express  provisions  of 
the  act  were  members  of  the  corporation  during  the 
period  for  which  they  were  insured ;  and  as  such  it  appears  to 
us  that  they  were  entitled  to  vote  at  any  election  of  the  com- 
pany. While  the  provisions  of  these  acts  may  not  have  been 
considered  by  the  courts  as  to  this  question,  that  of  the  Gen- 
eral Insurance  Law  of  1849,  chapter  308,  has  been  considered 
in  the  case  of  Mygatt  v.  New  York  Protection  Insurcmce 
Company  (21  N.  Y.  52).  In  that  case,  Selden,  J.,  in  deliv- 
ering the  opinion  of  the  court,  says :  "Article  5,  among  other 
things,  provides  as  follows :  '  The  directors  shall  be  elected 
by  the  persons  holding  policies  of  insurance  in  this  company, 
or  their  proxies,  and  one  vote  shall  be  allowed  on  every  one 
hundred  dollars  insured  ; '  thus,  every  person  holding  a  policy 
issued  by  the  company  is  made  a  member  of  the  corporation 
and  entitled  to  a  vote  therein,  entirely  irrespective  of  the 
question  whether  the  premium  upon  such  policy  was  paid  in 
money  or  by  a  premium  note."  It  is  true  that  this  position  is 
combated  in  the  dissenting  opinion  of  Denio,  J.,  but  the 
majority  of  the  court  was  with  Selden,  and  the  decision  in 
that  case,  we  think,  should  be  regarded  as  a  controlling  prec- 
edent in  this.  In  White  v.  Havens  (4  Abbott's  Court  of 
Appeals  Decisions,  582)  the  decision  in  the  Mygatt  case  was 
followed,  Wright,  J.,  saying  :  "  The  cash  policyholders  were 
members  of  the  corporation  as  much  as  were  the  holders  of 
policies  based  on  a  premium  note.  They  were  contributors  to 
a  common  fund  as  the  capital  of  the  company  to  meet  losses 
that  might  occur.  They  paid  their  premium  in  cash  instead 
of  notes  or  promises  to  pay."  And  to  the  same  effect  is  The 
Union  Insurance  Company  v.  Hoge  (21  Howard  [U.  S.], 
35).  We,  consequently,  are  of  the  opinion  that  those  com- 
posing the  Lyon  board  have  the  right  to  have  the  votes  cast  in 
their  favor  by  the  cash  policyholders  counted. 


1900.]  Matteb  of  Mctual  Fibe  Ins.  Co.  17 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Haight,  J. 

The  Appellate  Division,  as  we  have  seen,  has  reached  the 
conclasion  that,  notvirithstanding  the  counting  of  the  votes 
upon  cash  poKcies  in  favor  of  the  Lyon  board,  the  Kath- 
bone  board  was  properly  elected.  This  result  is  reached  by 
adding  to  the  votes  cast  for  the  Kathbone  board  720  votes 
which  might  have  been  voted  upon  cash  policies  held  by  such 
voters.  The  Appellate  Division  appears  to  differ  somewhat 
with  the  court  at  Special  Term  as  to  the  facts  in  this 
regard.  We  have  no  jurisdiction  to  review  controverted 
questions  of  fact.  There  is  one,  however,  about  which  there 
is  no  controversy.  There  were  no  votes  tendered  for  the 
Kathbone  board  on  election  day  upon  cash  policies.  It 
is  doubtless  true  that  the  voters  did  not  suppose  tliey  were 
entitled  to  vote  upon  such  policies.  In  all  of  the  elections 
that  have  preceded  votes  upon  note  policies  only  had  been 
received.  We,  however,  agree  with  the  Appellate  Division 
that  it  would  be  quite  unjust  and  unfair  to  deprive  these  per- 
sons of  their  votes  upon  cash  policies  under  the  circumstances 
disclosed  in  this  case.  We  are  not,  however,  prepared  to  sus- 
tain the  conclusion  that  they  were  entitled  to  720  votes.  It 
is  said  that  Daniel  Leonard  was  entitled  to  262  cash  votes. 
The  affidavit  supporting  this  claim  was  made  by  his  son,  in 
which  he  states  that  if  cash  votes  can  be  counted,  the  number 
of  votes  which  his  father  is  entitled  to  cast,  "  either  person- 
ally or  as  an  officer  of  a  corporation  insuring  in  said  company, 
is  262  cash  votes."  It  will  be  observed  that  he  does  not  state 
the  number  of  votes  that  his  father  was  entitled  to  cast  per- 
sonally. He  does  not  state  the  number  that  he  was  entitled 
to  cast  as  an  officer  of  the  corporation.  The  name  of  the  cor- 
poration is  not  given  or  the  office  therein  that  was  held  by  his 
father.  We  think  this  is  too  vague  and  indelinite  to  become 
the  basis  of  a  determination  of  so  important  a  question  of  fact 
by  an  appellate  court. 

We  have  concluded  that,  under  the  circumstances  presented 

by  the  record,  the  order  of  the  Appellate  Division  should  be 

modified   by  striking  out  that   portion  of    the  order   which 

establishes  the  election  of  the  Kathbone  board,  and  that  instead 
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thereof  a  new  election  should  be  ordered  upon  the  statutory 
notice  of  thirty  days,  the  notice  to  be  given  within  ten  days 
after  the  entry  of  this  order,  and,  as  so  modified,  the  order  of 
the  Appellate  Division  should  be  affirmed,  but  without  costs 
of  this  appeal  to  either  party. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Vann,  Landon  and 
CuLLEN;  JJ.,  concur. 

Ordered  accordingly. 


In  the  Matter  of  the  Application  of  Francis  A.  Barry  et  al.. 
Appellants,  to  Compel  the  Board  of  Registry  in  the  First 
Election  District  of  the  Seventh  Ward  of  the  City  of 
YoNKERs,  Respondent,  to  Place  their  Names  upon  the 
Register  of  Electors  in  said  District. 

Elections  —  Residence  of  Voters  —  Seminary  Students.  Under 
section  3  of  article  2  of  the  Constitution  of  the  state  of  New  York,  resi- 
dence for  the  purpose  of  voting  is  neither  gained  nor  lost  by  a  sojourn  in 
a  seminary  of  learning,  and  the  fact  that  a  student  enters  a  seminary  to  be 
educated  for  a  certain  calling,  and  to  remain  there  after  graduation  until 
assigned  to  duty,  instead  of  a  fixed  course  of  four  years,  as  is  usual  in 
institutions  of  learning,  does  not  entitle  him  to  vote  in  the  election  dis- 
trict in  which  such  seminary  is  situated. 

(Submitted  June  8,  1900;  decided  October  2,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  29, 1899,  affirming  an  order  of  Special  Term,  deny- 
ing the  application  of  the  petitioners  to  have  their  names 
added  to  the  registry  of  electors  in  the  first  election  district 
of  the  seventh  ward  of  the  city  of  Yonkers. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  F.  Brennan  for  appellants.  The  appellants  are  quali- 
fied electors  of  the  first  election  district  of  the  seventh  ward  of 
Yonkers,  and  as  such  entitled  to  registration.  (Const.  N.  Y. 
art.  2,  §  3 ;  Silvey  v.  Lindsay^  107  N.  Y.  61 ;  People  v. 
Cady,  143  N.  Y.  106;  People  ex  rel,  v.  Ilolden,  28  Cal.  124; 
Diblin  V.  Anderson^  38  Cal.  92 ;  Putnam  v.  Johns^  10  Alass. 
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488.)  The  status  of  those  preparing  for  tlie  priesthood  as  well 
as  of  those  already  ordained,  is  to  be  distinguished  from  that 
of  the  student  of  a  seminary  of  learning.  {liegeman  v.  Fox^ 
31  Barb.  478 ;  Sanders  v.  Oatchelly  76  Me.  165 ;  Dupuy  v. 
Wurtz,  53  K  Y.  568 ;  Ennis  v.  Smith,  14  How.  [U.  S.] 
423.) 

John  C,  Davies^  Attorney- OeneraZj  for  respondent.  The 
appellants  were  clearly  within  the  inhibition  of  article  2,  sec- 
tion 3,  of  the  Constitution.  {Matter  of  Goodman^  146  N.  Y. 
284;  Matter  of  Garvey,  147  N.  Y.  117.)  The  question  of 
acquiring  a  domicile  is  one  largely  of  intent,  and  that  these 
appellants  never  intended  to  acquire  in  the  city  of  Yonkers 
a  residence  or  domicile  such  as  the  Constitution  contemplates 
and  requires  is  clearly  manifest.  {People  v.  Cady^  143  N.  Y. 
100 ;  People  v.  Piatt,  117  N.  Y.  160 ;  Dupny  v.  Wurtz,  58 
K  Y.  560.) 

Bartlett,  J.  The  petition  in  this  case  is  made  by  some 
fifty-nine  ecclesiastical  students  at  St.  Joseph's  Seminary,  an 
institution  established  and  maintained  for  the  purpose  of  edu- 
cating young  men  for  the  Roman  Catholic  priesthood,  which 
is  located  in  the  seventh  ward  of  the  city  of  Yonkers. 

In  October,  1899,  the  petitioners  sought  to  register  them- 
selves as  legal  voters  in  the  seventh  ward,  but  registration 
was  denied  by  the  board  of  inspectors. 

The  facts  in  this  case  are  undisputed  and  as  follows : 
^No  person  is  allowed  to  enter  or  remain  in  this  seminary  as 
a  student  unless  he  intends  in  good  faitli  to  become  a  Roman 
Catholic  priest,  and  renounces  all  other  residences  or  homes 
save  that  of  the  seminary  itself,  and  upon  his  admission  to  the 
priesthood  he  continues  in  the  seminary  until  assigned  else- 
where by  his  ecclesiastical  superiors. 

It  is  insisted  by  the  appellants  that  this  case  is  differentiated 
from  the  cases  heretofore  decided  by  this  court  in  regard  to 
students  temporarily  residing  in  colleges  and  seminaries  of 
learning  for  a  definite  period  of  time  pursuing  a  certain  course 
of  Btndj. 
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We  agree  with  the  conclusion  reached  by  the  courts  below 
that  tliere  is  nothing  in  this  case  that  takes  it  out  of  the  gen- 
eral rule  laid  down  by  this  court  in  a  number  of  decisions. 
It  does  not  change  the  situation  that  a  student  enters  a  semi- 
nary, to  be  educated  for  a  certain  calling,  and  to  remain  there 
after  graduation  until  assigned  to  duty,  instead  of  a  fixed 
course  of  four  years,  as  is  usual  in  institutions  of  learning. 

The  Constitution  of  this  state  provides  in  part  (Article  2, 
§  3)  as  follows :  "  For  the  purpose  of  voting,  no  person  shall 
be  deemed  to  have  gained  or  lost  a  residence  *  *  *  while 
a  student  of  any  seminary  of  learning.     *     *     *  " 

The  plain  reading  of  the  Constitution  is  that  a  sojourn 
in  a  seminary  of  learning  has  no  effect  whatever,  one  way 
or  the  other,  on  the  question  of  legal  residence  for  the  pur- 
pose of  voting. 

In  Matter  of  Goodman  (146  N".  Y.  284)  it  was  held  that 
where  a  person  residing  in  one  election  district  of  a  city 
removes  to,  takes  and  occupies  a  room  in  a  seminary  of  learn- 
ing in  another  district  as  a  student,  and  not  permanently  as  a 
residence,  he  neither  loses  his  former  residence,  nor  gains  a 
new  residence  in  the  seminary  district  by  the  removal,  and  is 
entitled  to  vote  in  the  former  district,  not  the  latter. 

Judge  Finch,  in  writing  the  opinion  of  the  court,  among 
other  things,  said  :  "  This  construction  obeys  literally  the  con- 
stitutional mandate,  and  does  not  necessarily  disfranchise  a 
single  citizen.  It  merely  recognizes  and  applies  the  admitted 
truth,  acted  upon  at  every  election,  that  the  voting  residence 
may  be  in  one  place  and  the  actual  abode  in  another.  Usually, 
perhaps  always,  the  voting  residence  remains  unchanged  until 
a  new  residence  is  actually  acquired,  but  there  can  be  no  such 
acquisition  merely  by  an  abode  as  a  student  in  an  institution 
of  learning.  Something  else,  beyond  tliat  fact  and  wholly 
independent  of  it,  must  occur  to  effect  the  change.  The  inten- 
tion to  change  is  not  alone  sufficient.  It  must  exist,  but 
must  concur  with  and  be  manifested  by  resultant  acts  which 
are  independent  of  the  presence  as  a  student  in  the  new 
locality." 
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This  case  was  followed  in  Matter  of  Garvey  (147  N.  Y. 
117,  119). 

The  case  of  Silvey  v.  Lindsay  (107  N.  Y.  55),  while  deal- 
ing with  the  Soldiers'  Home  at  Bath,  in  this  state,  was  decided 
under  the  same  section  of  the  Constitution  now  considered, 
which  deals  not  only  with  institutions  of  learning,  but  also 
almshouses  or  other  asylums  where  persons  are  supported  at 
public  expense.  The  court  said :  "  The  plaintiff's  vote  was 
rejected  upon  the  sole  ground  that  he  was  not  a  resident 
of  Bath.  *  *  *  His  only  intention  in  going  to  Batli  was 
to  be  an  inmate  of  the  home,  and  it  was  only  as  such  inmate 
that  his  residency  was  to  be  continued.  He  was  not  there  as 
a  citizen  changing  his  residence,  but  as  an  object  of  well- 
bestowed  and  deserving  charity.  He  continues  there  with  the 
intention  of  making  his  residence  in  the  institution,  so  long, 
he  says,  '  as  I  shall  be  permitted  to  remain  an  inmate.' " 

This  court  held,  notwithstanding  the  fact  that  his  sojourn 
was  indefinite,  he  could  not  acquire  the  right  to  vote  by  reason 
of  his  residence  in  the  home. 

A  person  who  is  a  legally  qualified  voter  may  leave  his  home 
in  any  part  of  the  state  and  enter  an  institution  of  learning 
as  a  student ;  by  this  act  he  does  not  lose  his  residence  for  the 
purpose  of  voting  at  the  place  from  whence  he  came.  The 
fact  that  he  is  enrolled  as  a  student  ii)  an  institution  of  learn- 
ing has  no  effect  whatever  upon  liis  residence  for  the  purpose 
of  voting ;  he  could  if  he  chose  acquire  a  residence  at  the 
place  where  the  seminary  is  located,  but  this  would  have  to 
be  estal)lished  by  acts  entirely  distinct  from  his  residence 
therein.  The  mere  intention  to  change  his  residence  would 
not  suffice. 

In  the  case  at  bar  no  acts  which  are  distinct  and  independ- 
ent of  the  presence  of  the  petitioners  in  St.  Joseph's  Semi- 
nary are  disclosed. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Haight,  Vann  and  Landon,  JJ., 
concur ;  Cullen,  J.,  not  sitting. 

Order  affirmed. 
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Philipp  a.  Stubkr,  Kespondeut,  v.  Bird  S.  Coler,  as  Comp- 
troller of  the  City  of  New  York,  et  al..  Appellants. 

1.  New  York  City  —  Justices  Trai^sferred  to  Municipal  Court 
HAVE  NO  Power  to  Appoint  Clerks  Thereof  for  Full  Term.  Justices 
of  the  inferior  courts  of  the  cities  of  New  York  and  Brooklyn,  in  office  Jan- 
uary 1,  1898,  who  were  transferred  to  the  Municipal  Court  of  the  city  of 
New  York  as  justices  thereof  to  serve  out  their  unexpired  terms,  have  no 
power  to  appoint  clerks  of  that  court  for  terms  of  six  years  conferred 
by  the  new  charter  (L.  1897.  ch.  378,  g  1873)  upon  justices  "elected 
or  appointed  as  hereinbefore  provided/'  since  the  words  "elected  or 
appointed  "  refer  only  to  justices  to  be  elected  or  appointed  after  the 
charter  went  into  effect. 

2.  Power  of  Transferred  Justices  to  Fill  Vacancies  in  Office  of 
Transferred  CLfcRKS.  The  transferred  justices,  having  had  power  under 
the  old  system  to  supply  themselves  with  clerks,  may  make  appointments, 
not  extending  beyond  their  own  official  existence,  to  ffil  vacancies  that 
may  arise  by  reason  of  the  death  or  resignation  of  clerks  transferred  with 
them  from  the  inferior  courts. 

3.  Appointment  for  Full  Term  to  Fill  Vacancy  Caused  by 
Resignation  of  Transferred  Clerk.  An  appointment  of  a  clerk  of 
the  Municipal  Court  of  the  city  of  New  York  for  the  third  district  of 
the  borough  of  Brooklyn,  purporting  to  be  for  the  full  term  of  six  years, 
made,  upon  the  resignation  of  the  clerk  transferred  with  him,  within  two 
days  before  the  expiration  of  his  term,  by  a  justice  who  had  been  trans- 
ferred from  an  inferior  court  of  the  city  of  Brooklyn,  is  not  a  valid  and 
effective  appointment  for  a  full  term  of  six  years  and  is  void  since  such 
justice  was  not  a  justice  of  the  Municipal  Court  either  by  election  or 
appointment  and  had  no  power  to  appoint  a  clerk  except  such  as  he 
possessed  before  the  enactment  of  the  charter. 

Stuber  V.  Coler,  49  App.  Div.  88,  reversed. 

(Argued  June  5,  1900  ;  decided  October  2,  1900.) 

Appeal,  by  permission,  from  an  order  of  tlie  Appellate 
Division  of  tlie  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  April  6,  1900,  afHrming  an  order  of  Special 
Term  continuiiif;^  a  temporary  injunction  restraining  the  comp- 
troller of  the  city  of  Xew  York  from  paying  to  the  defendant 
Carpenter  tlie  salary  of  clerk  of  the  Municipal  Court  of  tlie  city 
of  New  York  for  the  third  district  of  the  borough  of  Brook- 
lyn, and  the  defendant  Lynch,  as  judge  of  that  court,  from  certi- 
fying to  any  pay  roll  in  favor  of  said  Carpenter. 
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The  nature  of  the  proceeding,  the  question  certified  and  the 
facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  WhaZerij  Corporation  Counsel  ( William  J,  Carr  and 
Luke  D,  Stapleton  of  counsel),  for  appellants.  The  appoint- 
ment of  the  defendant  Carpenter  on  January  1,  1900,  was 
valid  and  effectual,  and  he  is  now  the  legal  incumbent  of  the 
office.  (L.  1897,  ch.  378,  §  1373 ;  People  ex  rel.  v.  Kilbourn, 
68  N.  Y.  479 ;  People  ex  rel  v.  Raymond,  37  N.  Y.  428 ; 
People  ex  rel,  v.  Comm/m  Council,  77  N.  Y.  503.) 

Joseph  A.  Burr  for  respondent.  Between  the  1st  day  of 
January,  1898,  and  the  3l8t  day  of  December,  1899,  Schnitzpan 
had  power  and  authority  to  appoint  a  clerk  of  the  Munici- 
pal Court  whenever  a  vacancy  in  said  office  should  exist.  .(L. 
1897,  ch.  378,  §§  1350,  1352,  1361,  1373 ;  Const.  N.  Y.  art. 
10,  §  2 ;  Matter  of  Goodwin,  30  App.  Div.  418.)  The  statute 
is  explicit  and  only  recognizes  one  term,  and  that  is  for  six 
years  from  the  date  of  appointment.  (L.  1897,  ch.  378,  §  1373.) 
"Where  the  statute  specifies  that  the  commencement  of  a  term 
shall  be  the  date  of  appointment,  and  the  duration  of  a  term 
a  definite  period  ^rom  that  date,  a  person  chosen  to  fill  a 
vacancy,  however  created,  holds  for  a  full  term.  (Throop  on 
Public  Officers,  §  319 ;  People  ex  rel,  v.  Townsend,  102  N. 
Y.  430 ;  People  ex  rel.  v.  McClave,  99  N.  Y.  83 ;  People  ex 
rel  V.  Breen,  21  J.  &  S.  167 ;  PeopU  v.  KeeUr,  17  N.  Y.  371.) 

O'Brien,  J.  This  was  an  action  by  a  taxpayer  to  enjoin  the 
comptroller  of  the  city  of  New  York  from  paying  to  the 
defendant  Carpenter  the  salary  of  clerk  of  the  Municipal 
Court  for  the  third  district  of  Brooklyn,  and  the  defendant 
Lynch,  as  judge  of  that  court,  from  certifying  to  any  pay  roll 
in  favor  of  said  Carpenter  as  clerk,  or  from  recognizing  him 
as  such  clerk,  or  from  refusing  to  recognize  one  Weiman  as 
the  duly  appointed  and  qualified  clerk  of  the  court  for  that 
district.  The  defendant  Carpenter  is  also  enjoined  from  act- 
ing or  attempting  to  act  as  clerk  of  the  court,  or  receiving 


24  Stuber  v.  Coleb.  [Oct., 

Opinion  of  the  Court,  per  O'Brien,  J.  [Vol.  164. 

any  pay  or  compensation  therefor.  The  injunction  granted 
was  continued  after  a  hearing  at  the  Special  Term,  and  that 
order  has  been  affirmed  at  the  Appellate  Division.  An  appeal 
has  been  allowed  to  this  court  from  the  order  of  affirmance, 
and  a  question  of  law  certified. 

It  is  quite  apparent  that  the  purpose  of  this  action  was  to 
determine  which  of  two  persons  was  entitled  to  hold  the  office 
of  clerk  of  the  Municipal  Court  in  the  tliird  district  of  Brook- 
lyn. The  parties  and  the  courts  below  have  evidently  disre- 
garded the  form  of  the  action,  and  in  the  aspect  in  which  the 
case  comes  here  we  are  not  disposed  to  protract  the  contro- 
versy, since  it  is  in  the  public  interest  that  it  should  be  settled 
in  the  most  expeditious  way.  The  court,  however,  is  not  to 
be  understood  as  committing  itself  to  the  doctrine  that  a  tax- 
payer's action  in  equity  will  lie  for  any  such  purpose. 

Before  stating  the  question  involved  in  the  appeal,  and 
which  the  court  below  has  sent  here,  it  is  necessary  to  under- 
stand the  facts  out  of  which  the  controversy  has  arisen.  The 
inferior  local  courts  in  New  York  and  Brooklyn,  existing  prior 
to  the  enactment  of  the  present  charter,  were  known  in  the 
former  city  as  District  Courts,  and  in  the  latter  as  Justices' 
Courts.  By  the  provisions  of  the  new  charter  these  courts 
were  continued,  consolidated  and  reorganized  under  the  name 
of  the  "  Municipal  Court  of  the  City  of  New  York."  (§  1351.) 
This  was  not  a  new  court,  but  the  result  of  the  reorganization 
and  consolidation  of  certain  inferior  courts  previously  existing. 
When  the  two  cities  were  united  under  the  same  municipal 
government,  it  became  necessary  to  make  such  changes  in  the 
juiisdiction  and  organization  of  the  inferior  local  courts  as  to 
produce  something  like  uniformity.  The  plan  outlined  in  the 
new  charter  for  that  purpose,  briefly  stated,  is  as  follows : 
(1)  The  justices  of  the  District  Courts  in  the  city  of  New 
York  and  the  justices  of  the  peace  of  the  first,  second  and 
third  districts  of  Brooklyn,  in  office  on  January  1,  1898,  were 
continued  for  the  remainder  of  the  term  for  which  they  were 
elected  or  appointed  under  the  old  system,  and  they  were  to 
serve  out  their  then  unexpired  terms  as  justices  of  the  Municipal 
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Court,  with  the  same  powers  and  jurisdiction  and  subject  to 
all  the  duties  prescribed  in  tlie  new  charter  for  justices  of  that 
court.  (2)  Their  successors  were  to  be  elected  by  the  electors 
of  the  district  at  a  general  election.  (3)  Seven  additional 
justices  were  to  be  appointed  by  the  mayor  on  or  before  Janu- 
ary 20,  1898,  to  serve  a  short  term,  their  successors  to  be 
elected  for  ten  years,  the  mayor  to  till  vacancies  until  the  next 
election.  (§§1345-1357.)  (4)  The  clerks  of  the  court  in  each 
district  were  to  be  appointed  by  the  justices  therein  who  were 
elected  or  appointed  as  hereinbefore  provided,  and  to  hold  office 
for  the  term  of  six  years  from  the  date  of  the  appointment. 
(§  1373.)  (5)  But  by  the  last-named  section  the  clerks  of  the 
District  Court  of  New  York  and  of  the  Justices'  Courts  in  the 
first,  second  and  third  districts  of  Brooklyn  in  office  on  Janu- 
ary 1,  1898,  were  continued  in  office  until  the  expiration  of 
their  terms  as  clerks  of  the  Municipal  Court.  (6)  The  jus- 
tices elected  or  appointed  pursuant  to  the  act  were  to  qualify 
by  taking  the  oath  of  office. 

It  is  important  to  observe  here  that  the  words  "elected  or 
appointed  "  in  the  several  sections  of  the  new  charter  referred 
to  could  have  no  application  to  the  justices  of  the  peace,  or 
the  justices  of  the  District  Courts  within  the  enlarged  terri- 
tory, constituting  the  new  city,  who  were  in  office  before  the 
new  charter  went  into  complete  effect.  They  had  not  been 
either  elected  or  appointed  to  the  reorganized  Municipal  Court 
in  any  legal  or  proper  sense.  They  had  been  elected  or 
appointed  to  the  office  of  justice  of  the  District  Court  or  as 
justices  of  the  peace  under  the  old  system  and  transferred  to 
the  Municipal  Court  as  justices  thereof  by  operation  of  law  to 
serve  out  their  unexpired  terms.  They  were  not  required  to 
take  the  oath  of  office,  since  they  had  taken  it  before  when 
they  assumed  office  under  the  old  municipal  government. 
The  statute  found  them  in  office  and  kept  them  there,  but 
transferred  fhem  to  duty  in  a  court  of  the  same  character, 
which  was  a  consolidation  and  reorganization  of  the  old  sys- 
tem, but  ii;  did  not  appoint  them  in  any  legal  sense.  The 
legislature  has  no  power  imder  tlie  Constitution  to  appoint  a 
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justice  of  an  inferior  local  court  by  statute.  They  must  either 
be  elected  by  the  people  or  appointed  by  some  local  authority. 
So  we  must  conclude  that  the  words  "  elected  or  appointed  " 
refer  to  the  justices  of  the  court  created  after  the  act  went 
into  effect,  and  not  to  those  who  were  transferred  as  acting 
justices  by  operation  of  law. 

It  is  true  that  the  statute  says  that  the  latter  justices  shall 
possess  the  same  jurisdiction,  power  and  authority  as  tlie  for- 
mer, but  that  provision  obviously  refers  to  their  judicial  pow- 
ers and  duties  and  has  no  reference  to  the  power  to  appoint 
clerks.  There  was  no  necessity  to  confer  upon  them  any 
power  to  make  such  an  appointment,  since,  as  we  have  seen, 
their  clerks  serving  under  the  old  system  were  transferred 
with  them  to  serve  until  their  terms  expired. 

But  it  is  said  that  this  construction  would  disable  the  jus- 
tices so  transferred  from  appointing  a  clerk  to  fill  a  vacancy 
caused  by  the  death  or  resignation  of  one  of  the  old  clerks  so 
transferred  by  the  statute.  If  this  objection  had  any  real 
foundation  it  would  simply  amount  to  an  omission  on  the  part 
of  the  lawmakers  and  could  not  change  the  true  meaning  of 
the  statute ;  but  it  has  not,  and  the  answer  to  it  is  quite  plain. 
Whatever  power  they  possessed  and  were  vested  with  origin- 
ally under  the  old  system  witli  respect  to  appointments  to  till 
a  vacancy  in  the  office  of  qlerk  they  retained  and  carried. with 
them  when  transferred  to  new  duties  by  the  statute.  While 
no  new  power  in  that  respect  was  conferred  upon  them  when 
transferred,  it  is  equally  clear  that  they  were  not  shorn  of  any 
that  they  had  before.  The  office  which  they  held  originally 
under  the  old  system  included  the  power  to  supply  themselves 
with  clerks,  and  that  was  not  abolished  by  the  new  charter  as 
to  them.  They  could  still  do,  during  the  remainder  of  their 
term,  in  that  respect,  whatever  they  could  do  before ;  that  is 
to  say,  they  could  fill  vacancies  in  the  office  of  clerk,  but  such 
appointments  could  not  extend  beyond  their  own  official  exist- 
ence. When  a  justice  of  the  peace  or  of  the  District  Court, 
vested  with  the  power  to  appoint  or  remove  his  clerk  at  pleas- 
ure, was  made  a  justice  of  the  Municipal  Court,  by  statute,  to 
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serve  out  his  term,  the  same  power  with  respect  to  his  clerk 
followed  the  office,  except  in  s6  far  as  it  was  expressly  abol- 
ished by  statute.  It  may  be  that  under  the  new  charter  they 
could  not  remove  the  clerk  as  before,  but,  certainly,  they 
could  fill  vacancies.  So  it  is  plain  that  the  construction  which, 
in  my  opinion,  the  statute  should  receive,  does  not  in  the  least 
hamper  or  cripple  any  of  the  justices  transferred  from  the  old 
system  witli  respect  to  appointing  a  clerk  in  case  of  a  vacancy 
in  that  office.  It  simply  denies  to  them  the  right  to  exercise 
the  new  power  to  appoint  a  clerk  for  the  term  of  six  years, 
and  leaves  to  them  every  power,  that  they  possessed  before. 

This  view  of  the  statute  law  applicable  to  the  question 
involved  brings  us  to  the  facts  of  the  case.  One  William 
Schnitzpan,  before  the  enactment  of  the  new  charter,  had 
been  elected  as  a  justice  of  the  peace  in  the  third  district  of 
Brooklyn  for  a  term  to  expire  on  January  1,  1900,  and  was 
one  of  the  justices  transferred  to  the  Municipal  Court.  His 
clerk,  appointed  when  he  was  acting  as  a  justice  of  the  peace, 
was  transferred  with  him  by  the  statute  and  his  term  would 
expire  at  the  same  date  as  that  of  the  justice  by  whom  he  was 
appointed.  On  the  29th  of  December,  1899,  two  days  before 
the  expiration  of  his  term,  the  clerk  resigned,  and  thereupon 
Schnitzpan,  two  days  before  his  term  expired,  appointed  Wei- 
man  clerk  of  the  Municipal  Court  in  the  tliird  district  for  six 
years. 

The  defendant  Lynch  was  duly  elected  as  a  regular  justice 
of  the  Municipal  Court  under  the  new  charter  at  the  election 
in  November,  1899,  for  a  full  term  to  succeed  Schnitzpan  in 
the  third  district.  He  qualified  and  entered  upon  the  duties 
of  the  office  on  the  first  of  January,  1900,  but  then  found 
that  his  predecessor  had  provided  him  with  a  clerk  for  six 
years,  by  an  appointment  made  just  before  his  term  was  about 
to  expire,  in  the  person  of  Weiman.  The  new  justice  refused 
to  recognize  the  appointment  and  proceeded  to  appoint  the 
defendant  Carpenter  as  clerk  of  the  Municipal  Court  in  the 
third  district  for  the  full  term  of  six  years,  and  the  latter 
qualified,  but,  as  already  stated,  the  order  in  this  case  enjoins 
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him  from  acting  or  receiving  the  salary,  tlie  justice  from  cer- 
tifying to  the  pay  roll  and  the  comptroller  from  paying  him. 
The  question  certified  to  us  by  the  court  below  is  in  the 
following  words,  the  court  having  first  allowed  the  appeal : 
"  Upon  the  facts  disclosed  by  the  record  in  the  present  case 
was  the  appointment  of  Julius  Weiman,  made  on  the  28th  of 
December,  1899,  to  be  clerk  of  the  Municipal  Court  of  the 
City  of  Kew  York  for  the  Third  District  in  the  Borough  of 
Brooklyn,  a  valid  and  effective  appointment  for  the  term  of 
six  years  ? "  We  think  it  was  not  a  valid  appointment  for  the 
reason  that  Schnitzpan  had  no  power  to  make  it.  It  is  clear 
that  the  appointment  of  Carpenter  made  by  the  new  justice 
must  be  valid,  unless  the  prior  appointment  of  Weiman,  made 
under  the  circumstances  stated,  was  a  fatal  obstacle  in  the  way. 
But  since  Schnitzpan  was  not  one  of  the  justices  empowered 
by  the  statute  to  appoint  a  clerk  for  six  years  his  act  was  void 
and  his  appointee  acquired  no  rights  under  it.  The  appoint- 
ment was  made  by  one  who  was  not  a  justice  of  the  Munici- 
pal Court,  either  by  election  or  appointment,  but  who  was 
simply  serving  out  his  unexpired  term  as  justice  of  the  peace 
under  another  name  or  title,  but  with  no  power  of  appoint- 
ment except  such  as  he  possessed  before  the  enactment  of  the 
charter.  The  new  power  to  appoint  a  clerk  with  a  term  of 
six  years  was  conferred  only  upon  the  regular  justices  of  the 
Municipal  Court  elected  or  appointed  by  the  mayor  under  the 
new  charter.  It  was  not  conferred  upon  the  justices  of  the 
peace  or  District  Court  justices  transferred  to  duty  in  the  court 
by  the  statute  with  their  clerks  for  the  unexpired  portion  of 
their  term.  That  class  of  justices,  of  which  Schnitzpan  was 
one,  had  no  power  with  respect  to  the  appointment  of  clerks, 
except  such  as  they  possessed  wlien  they  originally  took  office. 
When  the  clerk  resigned  a  vacancy  was  created  for  two  or 
three  days,  and  the  appointment  may  have  operated  to  fill 
that  vacancy,  but  nothing  more. 

This  is  so  for  another  reason.  The  statute  in  providing 
that  the  clerks  should  hold  office  for  six  years  from  the  date 
of  the  appointment  was  intended  to  designate  the  term  and 
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fix  its  duration.  It  applied  to  the  first  appointments  under 
the  charter  and  those  following  the  expiration  of  each  regular 
term  of  six  years  ;  but  had  no  reference  to  vacancies  during 
the  term.  That  was  left  to  be  governed  by  the  general  law 
providing  for  appointments  to  till  vacancies  in  oiSce  and  for 
the  duration  of  such  appointments.  The  Public  Officers  Law 
(Laws  of  1892,  ch.  681,  §  27)  ds  quite  clear  on  this  point  and 
covers  the  case,  since  the  charter  contained  no  express  pro- 
vision for  appointments  to  the  office  of  clerk  of  the  court 
where  a  vacancy  occurred.  "  If  an  appointment  of  a  person 
to  till  a  vacancy  in  an  appointive  office  be  made  by  the  officer, 
or  by  the  officers,  body  or  board  of  officers,  authorized  to 
make  appointment  to  the  office  for  the  full  term,  the  person 
so  appointed  to  such  vacancy  shall  hold  office  for  the  balance 
of  the  unexpired  term." 

Those  considerations  are  quite  sufficient  to  dispose  of  this 
case.  If  it  had  been  alleged  and  found  that  the  act  of 
Schnitzpan  in  making  the  appointment,  as  his  own  term  was 
about  to  expire,  was  in  bad  faith,  then  it  is  possible  that 
another  principle  which  the  courts  have  applied  to  the  acts  of 
public  officers  in  similar  cases  would  operate.  {Ilendrickson 
V.  City  of  New  York,  160  N.  Y.  144;  Walt  v.  Bay,  67  IST. 
Y.  36;  Morrow  v.  Ostrander,  13  Hun,  219.)  But  it  is 
unnecessary  to  inquire  how  far,  if  at  all,  the  doctrine  of  these 
cases  applies  to  the  act  t)f  a  public  officer  in  making  an 
appointment  to  office. 

The  order  appealed  from  should  be  reversed,  with  costs,  the 
injunction  order  vacated  and  the  question  certitied  answered 
in  the  negative. 

Parker,  Ch.  J.,  Bartlett,  Haight,  Vann,  Landon  and 
CuLLEN,  JJ.,  concur. 

Order  reversed,  etc. 
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Conrad  Wolf,  Respondent,  v.  The  American  Tract  Society, 
Impleaded  with  John  Downey  et  al..  Appellants. 

Negligence  —  Identification  of  Wrongdoer.  Where,  under  the 
maxim  res  ipsa  loquitur^  injuries,  caused  by  the  falling  of  a  brick  from  a 
building  in  process  of  construction  on  a  public  street  by  nineteen  inde- 
pendent contractors  employing  about 'two  hundred  and  fifty  men,  may  be 
presumed  to  have  been  the  result  of  negligence,  but  there  is  no  proof 
whatever  as  to  who  set  the  brick  in  motion  or  from  what  part  of  the  build- 
ing it  came,  the  presumption  of  negligence  is  not  sufficient  to  sustain  a 
recovery  of  damages  against  two  of  the  contractors,  one  being  in  charge 
of  the  carpenter  work  and  the  other  of  the  mason  work,  since  the  party 
responsible  for  the  injury  is  not  identified. 

Wolf  v.  Am.  Ti^act  Society,  25  App.  Div.  98,  modified. 

(Argued  May  23,  1900;  decided  October  2,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  11,  1898,  overruling  plaintiff's  exceptions  to  the  dis- 
missal of  the  complaint  against  the  defendant,  the  American 
Tract  Society,  and  sustaining  plaintiff's  exceptions  to  the  dis- 
missal of  the  complaint  against  the  defendants  John  Downey, 
Louis  Weber  and  Edward  Weber,  which  exceptions  had  been 
ordered  to  be  heard  in  the  first  instance  by  the  Appellate 
Division,  and  directing  judgment  in  favor  of  said  defendant, 
the  American  Tract  Society,  and  granting  a  new  trial  as  to 
defendants  John  Downey,  Louis  Weber  and  Edward  Weber. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Herbert  C.  Sinyth  and  Edwin  A.  Jones  for  appellants. 
The  dissmissal  of  the  complaint  was  proper  as  to  the  defend- 
ant Downey,  because  he  had  not  been  in  any  way  connected 
with  the  happening  of  the  accident.  {Kelly  v.  Mayor ^  etc.^ 
11  K  Y.  432 ;  Pack  v.  31ayor,  etc,  8  N.  Y.  222 ;  XJharlock 
V.  Freel,  125  X.  Y.  357 ;  Vogel  v.  Mayor,  etc.,  92  N.  Y.  11 ; 
Murray  v.  Usher,  117  X.  Y.  542  ;  Burns  v.  Pethcal,  75  Hun, 
437 ;  Smith's  Law  of  Master  &  Servant,  415 ;  Lane  v.  Cotton^ 
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12  Mod.  488 ;  Perkins  v.  SmitA,  1  Wils.  328 ;  Bennett  v. 
Bayes^  5  H.  &  N.  391.)  The  complaint  was  properly  dis- 
missed as  to  the  defendants  L.  and  E.  Weber,  who  were  the 
Uiason  contractors,  because  no  negligence  on  their  part  was 
proven.  {Rupert  v.  B.  II,  R,  R.  Co.,  154  N.  Y.  90 ;  Laid- 
law  V.  Sage,  158  N.  Y.  73 ;  Douglas  v.  R,  R.  Co.,  41  App. 
Div.  615 ;  Whits  v.  A.  R.  Co.,  35  App.  Div.  23 ;  Gra^j  v.  M. 
S.  R.  Co.,  39  App.  Div.  536 ;  Wieland  v.  D.  (&  II.  C  Co.,  42 
App.  Div.  627 ;  Searles  v.  M.  R.  Co.,  101  N.  Y.  661 ;  BauUc 
V.  N.  Y.  i&  H.  R.  R.  Co.,  59  N.  Y.  356;  Wall  v.  Jones,  18 
N.  Y.  Supp.  674 ;  Shields  v.  Robins,  12  Misc.  Rep.  332.) 

J.  Culiert  Palmer  for  respondent.  The  plaintiff  being 
properly  upon  a  public  street  was  free  from  contributory  neg- 
ligence. {Dohn  V.  Dawson,  90  Hun,  271 ;  157  IST.  Y.  686.) 
From  the  nature  of  the  accident,  the  presumption  of  negli- 
gence follows,  and  throws  upon  those  in  control  of  the  work 
the  burden  of  showing  the  use  of  due  care.  {Mullen  v.  St. 
John,  57  N.  Y.  571 ;  Uogan  v.  M.  Ry.  Co.,  149  N.  Y.  25 ; 
Volhmar  v.  M.  R.  R.  Co.,  134  N.  Y.  421.)  If  there  is  any 
evidence  tending  to  show  that  any  or  all  of  ihese  defendants 
were  in  charge  of  the  work  then  in  progress,  it  was  error  to 
dismiss  the  complaint  as  to  such  defendants.  {Clemence  v. 
City  of  Auburn,  66  N.  Y.  338  ;  Guldseth  v.  Carlin,  19  App. 
Div.  589 ;  Mullen  v.  St.  John,  57  N.  Y.  571.)  In  addition 
to  the  liability  of  the  defendants  Weber  for  not  taking  proper 
precautions  to  protect  passers-by,  they  are  directly  liable  for 
the  negHgence  of  one  of  their  employees  in  letting  fall  the 
brick  which  injured  the  plaintiff.  {Doh7i  v.  Dawson^  90  Hun, 
271 ;  157  N.  Y.  686 ;  Guldseth  v.  Carlin,  19  App.  Div.  589.) 
John  Downey  and  the  Webers  are  all  lial)le,  jointly  and  sev- 
erally, in  the  absence  of  an  explanation  rebutting  negligence. 
{Slatet*  V.  Mersereau,  64  N.  Y.  138 ;  Mer-ritt  v.  Fitzgibbon,  29 
Hun  634.) 

O'Brien,  J.     The  plaintiff's  action  for  damages  resulting 
from  perBonal  injuries  was  dismissed  at  the  trial,  but  the  court 
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below  on  appeal  reversed  this  judgment  as  to  all  the  defend- 
ants other  than  the  Tract  Society,  and  these  defendants  have 
appealed  to  this  court  from  the  judgment  of  revereal. 

The  facts  established  at  the  trial  upon  which  the  complaint 
was  dismissed,  briefly  stated,  were  these:  On  the  25th  of 
March,  1895,  a  large  structural  steel  building,  twenty-three 
stories  in  height,  was  in  progress  of  construction  by  the 
American  Tract  Society  near  the  corner  of  Nassau  and  Spruce 
streets  in  the  city  of  New  York.  The  society  owned  the 
building  and  had  contracted  for  its  erection  with  various  con- 
tractors who  agreed  to  do  each  a  special  part  of  the  work. 
It  was  shown  that  there  were  nineteen  independent  contractors 
employing  about  two  hundred  and  fifty  men  in  all.  These 
contracts  were  made  directly  with  the  Tract  Society  and  bound 
the  contractor  in  each  case  to  do  some  particular  part  of  the 
work,  and  in  most,  if  not  all  of  them,  the  contractor  was  bound 
to  use  due  care  and  to  indemnify  the  owner  of  the  building 
against  any  loss  resulting  from  injuries  to  otliers  in  the  pro- 
gress of  the  work. 

The  proof  tended  to  show  that  on  the  day  named  the  plain- 
tiff was  in  the  service  of  one  of  the  contractors  for  furnishing 
the  steam  fitting  for  the  building,  and  was  sent  there  with  a 
load  of  pipe  upon  a  truck.  The  truck  was  stopped  on  the 
Spruce  street  side  of  the  building,  which  is  a  narrow  street. 
While  the  plaintiff  was  on  the  truck  attending  to  his  duties, 
and  without  any  negligence  on  his  part,  a  brick  fell  from  the 
building,  which  had  then  reached  the  ninth  story,  and  struck 
him  upon  the  head,  inflicting  a  very  serious  injury.  There 
were  then  in  the  building,  it  seems,  not  only  masons  and  car- 
penters engaged  in  the  work,  but  steam  fitters  and  plumbers 
putting  in  pipes  in  recesses  in  the  walls,  elevator  men,  electric 
light  people  and  various  workers  doing  work  around  the  build- 
ing. There  was  no  proof  wliatever  to  show  from  what  part 
of  the  building  the  brick  came,  or  who  dropped  it  or  set  it  in 
motion.  There  was  no  proof  to  identify  the  person  in  or 
about  the  building  as  the  immediate  author  of  the  wrong.  Of 
all  the  numerous  persons  engaged  in  or  about  the  work  the 
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jury  could  not  have  imputed  the  accident  to  any  one  of  them 
more  than  another.  In  this  state  of  the  proof  the  trial  judge 
dismissed  the  complaint.  The  learned  Appellate  Division 
sustained  the  trial  judge  so  far  as  affected  the  Tract  Society, 
the  owner  of  the  building ;  but  since  it  appeared  that  the 
defendant  Downey  had  charge  of  the  carpenter  work,  and  tlie 
defendants,  the  two  Webers,  had  charge  of  the  mason  work, 
and  that  neither  of  them  had  shown  conclusively  that  the  brick 
was  not  set  in  motion  by  the  act  of  some  of  their  workmen,  it 
was  held  that  there  was  a  case  for  the  jury  to  find  that  some 
one  of  them,  or  all  of  them  together,  were  chargeable  with 
negligence  and  so  responsible  to  the  plaintiff  for  the  injury. 

We  agree  with  the  court  below  that  this  is  a  case  where  the 
maxim  res  ipsa  loquitur  applies.  There  is  a  presumption 
that  the  plaintiff's  injury  was  the  result  of  negligence.  {Mul- 
len V.  8t  John,  57  N.  Y.  567;  Hogan.v.  ManhaUan  R. 
Co.,  149  N.  Y.  23 ;  Kearney  v.  London,  etc..  By,  Co.,  L. 
R  [5  Q.  B.]  411 ;  Volkmar  v.  Manhattan  R.  Co.,  134  N. 
Y.  418.)  But  that  presumption  did  not  complete  the  proof 
which  it  was  incumbent  upon  the  plaintiff  to  make  before  the 
case  could  be  submitted  to  the  jury.  In  a  case  like  this,  where 
the  building  in  process  of  construction  is  in  charge  of  numerous 
contractors  and  their  workmen,  each  independent  of  the  other, 
and  none  of  them  subject  to  the  control  or  direction  of  the 
other,  some  proof  must  be  given  to  enable  the  jury  to  point 
out  or  identify  the  author  of  the  wrong.  There  is  no  princi- 
ple that  I  am  aware  of  that  would  make  all  of  the  contractors, 
or  all  the  workmen  engaged  in  erecting  this  building,  liable 
in  aolido.  And  yet  there  is  just  as  much  reason  for  that  as 
there  is  for  holding  two  of  these  contractors  for  no  other 
reason  than  that  one  of  them  had  charge  of  the  carpenter 
work  and  the  other  of  the  mason  work.  The  plaintiff,  we 
must  assume,  suffered  injury  from  the  negligence  of  some  one ; 
but  I  am  not  aware  of  any  ground,  in  reason  or  law,  for 
imputing  the  wrong  to  the  two  contractors  who  are  defend- 
ants, or  for  selecting  them  from  all  tlie  others  as  responsible 
to  the  plaintiff,  unless  they  can  conclusively  show  that  they 
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are  not.  When  there  is  no  proof  where  the  brick  came  from, 
except  that  it  came  from  the  bnilding,  and  nothing  \o  identify 
the  person  who  set  it  in  motion,  it  cannot  be  said  that  the 
plaintiff  has  made  out  a  case  for  the  jurj.  The  presumption 
does  not  go  far  enough,  since  the  party  chargeable  with  the 
act  from  which  the  injury  resulted  has  not  been  identified, 
but  that  important  fact  is  left  entirely  to  conjecture.  There 
is  no  principle  of  law  that  will  permit  the  plaintiff  to  proceed 
upon  the  theory  that  any  one  in  any  way  connected  with  the 
work,  or  any  one  or  more  of  them  that  he  chooses  to  select, 
must  respond  to  him  in  damages  for  the  injury.  If  the  plain- 
tiff was  unable  to  give  proof  pointing  to  the  party  responsible 
for  the  injury,  that  is  no  reason  why  the  innocent  and  the 
guilty  should  be  held  in  a  body  upon  a  presumption  that  some 
or  all  were  negligent. 

Each  of  the  nineteen  contractors  was  responsible  only  for 
the  negligence  of  his  own  servants  or  employees.  He  was  not 
responsible  for  the  negligence  of  the  servants  of  the  other 
contractors.  The  men  employed  in  and  about  the  building  in 
the  aggregate  were  the  servants  of  nineteen  different  masters. 
As  the  person  who  caused  the  injury  was  not  identified  by  the 
proof,  it  was  of  course  impossible  to  identify  the  master 
responsible  for  his  act.  It  follows  that  either  the  plaintiff's 
action  must  fail  for  want  of  proof,  or  we  must  hold,  as  the 
court  below  did,  that  any  or  all  the  contractors  together  may 
be  held  responsible  for  the  injury.  I  am  quite  sure  that  such 
a  proposition  cannot  be  defended  upon  principle,  and  I  am 
not  aware  of  any  authority  that  can  possibly  lend  any  support 
to  it. 

Cases  must  occasionally  happen  where  the  person  really 
responsible  for  a  personal  injury  cannot  be  identified  or 
pointed  out  by  proof,  as  in  this  case,  and  then  it  is  far  better 
and  more  consistent  with  reason  and  law  that  the  injury 
should  go  without  redress  than  that  innocent  persons  should 
be  held  responsible  upon  some  strained  construction  of  the 
law  developed  for  the  occjvsion.  The  idea  suggested  in  this 
ease,  that  all  or  any  of  the  nineteen  contractors  may  be  held 
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since  the  plaintiflf  is  unable  by  proof  to  identify  the  real 
author  of  the  wrong,  is  born  of  necessity,  but  embodies  a 
principle  so  far-reaching  and  dangerous  that  it  cannot  receive 
the  sanction  of  the  courts. 

The  liability  of  the  owner  to  the  plaintiflF  upon  the  facts 
presented  by  the  record  in  this  case  is  not  a  practical  question 
upon  this  appeal,  since  the  plaintiff  has  not  appealed  from  that 
part  of  the  order  of  the  court  below  which  discharged  the 
Tract  Society  from  liability  absolutely,  and  the  plaintiff  cannot 
maintain  this  action  upon  the  promise  or  covenant  of  the  con- 
tractors with  the  owner  for  the  reason  that  he  was  not  a  party 
to  that  contract  and  it  was  not  made  for  his  benefit.  {Hey- 
nolds  V.  Van  Beuren^  155  N.  Y.  120.) 

The  sole  question  now  before  us  is  whether  there  was  any 
case  made  out  against  the  two  contractors  who  were  originally 
joined  as  defendants  with  the  owner  of  the  building,  and  we 
are  of  opinion  that  there  was  not. 

The  order  api>ealed  from  should  be  reversed  as  to  them, 
and  that  of  the  trial  court  affirmed,  with  costs. 

Haiqht,  J.  (dissenting).  The  plaintiff  was  injured  by  a 
brick  falling  from  a  building  twenty-three  stories  in  height 
in  process  of  construction,  belonging  to  the  defendant,  the 
American  Tract  Society.  The  appellants,  Downey,  Louis 
and  Edward  Weber,  with  others,  were  contractors,  each  agree- 
ing to  do  a  special  part  of  the  work.  The  question  presented 
by  the  record  is  as  to  whether  the  plaintiff  can  recover  of  any 
of  the  defendants  without  showing  the  particular  person  who 
dropped  or  caused  the  brick  to  fall. 

It  appears  to  be  conceded  that  if  the  society  was  construct- 
ing the  building  itself,  through  its  own  servants,  the  law  would 
presume  negligence  from  the  fact  that  the  brick  fell,  and  the 
society  would  be  liable.  It  also  appears  to  be  well  settled  that 
where  the  owner  contracts  with  an  individual  to  construct  a 
building,  the  owner  surrendering  to  the  contractor  the  pos- 
session, control  and  management  of  the  property  until  the 
building  i'^  completed,  the  contractor  and  not  the  owner  would 
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be  presumed  negligent  for  acts  of  this  character,  and,  conse- 
quently, liable.  But  it  is  contended  that  because  there  are 
many  contractors  no  presumption  of  negligence  arises  against 
any  one,  and,  consequently,  there  is  no  liability  unless  the 
plaintiff  can  show  who  the  particular  individual  was  who 
dropped  the  brick. 

Injuries  of  this  character  are  not  uncommon,  but  it  is  sel- 
dom that  the  injured  party  is  able  to  show  who  the  negligent 
person  was,  and  if  the  principle  contended  for  is  to  be  sus- 
tained in  its  entirety,  without  limitation,  the  public  has  little 
protection  from  the  dangers  liable  to  occur  from  the  construc- 
tion of  high  buildings  upon  the  lines  of  streets  in  our  large 
and  populous  cities.  A  person,  walking  along  a  street  who  is 
suddenly  crushed  to  the  earth  by  a  brick  falling  from  a  high 
building  filled  with  workmen,  has  but  slight  opportunity  to 
ascertain  who  the  person  was  who  caused  the  brick  to  fall,  and 
such  person  seldom  confesses  to  his  misconduct.  It  was  owing 
to  this  difficulty  that  the  rule  of  presumption  of  negligence  to 
which  we  have  alluded  was  established.  It  was  a  rule  founded 
upon  necessity  designed  for  the  protection  of  the  public,  and, 
in  my  judgment,  should  not  be  abrogated  because  the  owner 
sees  tit  to  contract  with  two  or  more  persons  to  construct  his 
building. 

While  the  liability  of  the  owner  is  not  now  before  us,  it 
becomes  important  to  understand  the  nature  of  his  duties  in 
order  to  determine  whether  the  contractors  are  liable.  The 
owner,  if  constructing  the  building  himself,  is  liable  for  the 
negligent  acts  of  his  servants.  He  is  also  liable  for  a  failure  to 
discharge  a  duty  which  he  owes  to  the  public.  In  constructing 
high  buildings,  objects  are  liable  to  fall.  A  sudden  gust  of 
wind,  or  a  slight  accident  may  be  sufficient  to  set  in  motion 
a  stone,  a  brick,  a  board  or  an  iron  tool  which  might  cause  the 
death  of  a  person  passing  along  the  sidewalk  below.  The 
owner  is,  therefore,  charged  with  the  duty  of  active  vigilance 
to  see  that  no  harm  is  done  to  others.  The  nature  and  the 
amount  of  his  vigilance  depend  largely  upon  the  character 
and  the  extent  of  the  dangers  that  he  is  required  to  guard 
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against.  In  some  instances  he  may  be  required  to  give 
notice  of  the  danger  by  signs  or  barricades,  and  in  others 
he  may  be  required  to  erect  covers  over  tlie  sidewalks  suf- 
ficiently strong  to  protect  the  people  passing  thereon  from 
falling  objects.  When  he  has  contracted  to  have  the  build- 
ing constructed  for  him,  ordinarily  all  of  these  duties  devolve 
upon  the  contractor,  but  there  are  exceptions  to  this  rule. 
A  municipality  charged  with  a  duty  by  the  statute  of  keep- 
ing its  streets  in  a  safe  condition  for  travel  cannot  relieve 
itself  from  liability  for  damages  occasioned  by  a  person 
driving  into  an  unguarded  pit  in  the  night  time  by  contract- 
ing with  an  individual  to  construct  a  sewer  or  repave  a  street. 
{Starrs  v.  Citi/  of  TJtica,  17  N.  Y.  104 ;  Bruaso  v.  City  of 
Buffalo,  90  N.  Y.  679 ;  Vogel  v.  Mayor,  etc,  92  N.  Y.  10.) 
Another  exception  includes  contracts  that  are  unlawful  or 
which  provide  for  acts  which,  when  performed,  will  create  a 
nuisance,  and  still  another  is  where  tlie  thing  contracted  to  be 
done  is  necessarily  attended  with  danger  or  is  intrinsically 
dangerous.  Andrews,  Ch.  J.,  in  delivering  the  opinion  of 
the  court  in  the  case  of  Engel  v.  Eureka  Cluh  (137  N.  Y. 
100,  104),  after  stating  the  rule  as  to  the  liability  of  contract- 
ors, says :  "  There  are  well-understood  exceptions  to  this  rule 
of  exemption.  Cases  of  statutory  duty  imposed  upon  indi- 
viduals or  corporations ;  of  contracts  which  are  unlawful,  or 
which  provide  for  the  doing  of  acts  which,  when  performed, 
will  create  a  nuisance,  are  exceptions.  In  cases  of  the  first- 
mentioned  class  the  power  and  duty  hnposed  cannot  be  dele- 
gated so  as  to  exempt  the  person  who  accepts  the  duty 
imposed  from  responsibility,  and  in  those  of  the  second  class 
exemption  from  liability  would  be  manifestly  contrary  to  pub- 
lic policy,  since  it  would  shield  the  one  who  directed  the  com- 
mission of  the  wrong.  {Starrs  v.  City  of  Utica,  17  N.  Y. 
104;  LoweU  v.  B.  c&  Z.  B.  B.  Co.,  23  Pick.  24;  Hole  v.  S. 
(&  S.  By.  Co,,  6  H.  &  N.  488 ;  Butler  v.  Hunter,  7  id.  826.) 
There  are  cases  of  still  another  class  where  the  thing  con- 
tracted to  be  done  is  necessarily  attended  with  danger, 
however  skillfully  and  carefully  performed,  or,  in  the  Ian- 
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guage  of  Judge  Dillon,  is  '  intrinsically  dangerous,'  in  which 
case  it  is  held  that  the  party  who  lets  the  contract  to  do 
the  act  cannot  thereby  escape  from  responsibility  for  any 
injury  resulting  from  its  execution,  although  the  act  to  be 
performed  may  be  lawful.  (2  Dillon  on  Mun.  Corp.  §  1029, 
and  cases  cited.)  But  if  the  act  to  bo  done  may  be 
safely  done  in  the  exercise  of  due  care,  altliough  in  the 
absence  of  such  care  injurious  consequences  to  third  persons 
would  be  likely  to  result,  then  the  contractor  alone  is  liable, 
provided  it  was  his  duty  under  the  contract  to  exercise  such 
care.  {McCafferty  v.  S.  D.  cfe  P,  M.  R,  It,  Co,,  61  N.  Y. 
178  ;  Comiera  v.  Ilemiessey,  112  Mass.  96  ;  Butler  v.  Hunter^ 
8upra,y^  (See,  also,  King  v.  N.  Y.  C,  cfe  //.  IL  R,  R.  Co.^ 
66  N.  Y.  181 ;  Burtneister  v.  N.  1\  EL  R.  R.  Co.,  15  J. 
&  S.  264;  O'Rourke  v.  llart,  7  Bos  worth,  511 ;  Va7iderpool 
V.  Ilusson,  28  Barbour,  196 ;  Gardner  v.  Bennett,  6  J.  &  S. 
197 ;  King  v.  Livermore,  9  Hun,  298 ;  affd.,  71  N.  Y.  605  ; 
Dohn  V.  Dawson,  84  Hun,  110.) 

It  will  be  observed  from  an  examination  of  the  above  cases 
that  it  is  not  every  contract  that  relieves  the  owner  from 
liability,  or  the  duty  of  watching  and  protecting  the  public. 
He  may  contract  to  have  a  door  constructed,  a  room  plastered, 
or  a  chimney  built,  and  still  not  part  with  the  possession  of 
the  building  or  witli  liis  right  to  control  and  manage  the  same 
while  it  is  in  process  of  construction.  But  in  contracts  in  which 
the  intent  of  the  parties  appears  either  in  express  terms  or  by 
necessary  implication  that  the  duties  of  the  owner  should  be 
performed  by  the  contractor,  he,  and  not  the  owner,  is  liable. 

Was  the  duty  of  the  owner  in  this  case  transferred  to  the 
contractor  Downey?  The  contract  between  them  is  in  the 
form  of  letters  consisting  of  a  written  oflfer  by  Downey  and 
an  acceptance  by  the  American  Tract  Society.  Downey's 
offer,  so  far  as  is  material  to  the  question  under  consideration, 
is  as  follows :  "  We  submit  to  you  a  proposition  to  construct 
the  proposed  new  building  for  the  American  Tract  Society, 
we  beg  leave  to  state  that  we  would  agree  to  take  entire 
charge  of  all  the  work  necessitated  by  the  removal  of  the  old 
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buildings  from  the  premises,  make  all  excavations,  take  charge 
of  and  be  responsible  for  the  protection  of  the  adjoining  prop- 
erty and  t€)  erect  a  building,  complete,  in  strict  accordance  with 
the  architect's  plans.  *  *  *  To  make  all  contracts  for  the 
various  departments  of  work  required,  subject  to  your  confirma- 
tion ;  to  superintend  the  work  in  each  and  every  department 
and  to  take  all  possible  precautions  for  the  avoidance  of  extra 
charges  of  said  contracts  and  to  obtain  the  best  possible  com- 
petition in  the  various  departments  at  the  lowest  possible  cost 
to  the  owners ;  to  furnish  inspectors  of  unquestionable  ability 
and  honesty,  whose  duty  it  shall  be,  in  conjunction  with  our 
personal  superintendence,  to  see  that  the  contracts  entered 
into  are  honestly  and  faithfully  kept,  and  to  protect  the  own- 
ers against  all  imposition  by  avoiding  in  every  case  the  use  of 
materials  of  a  proprietary  character  on  which  it  would  be 
impossible  to  get  proper  competition,  only  using  such  mate- 
rials when  we  could  purchase  the  same  at  prices  proportionate 
with  their  actual  value.  We  will  be  responsible  for  all  loss  or 
damage  from  accidents  during  the  construction  of  the  build- 
ing, should  such  occur,  and  we  will  take  all  proper  precautions 
for  the  avoidance  of  such  accidents.  We  will  do  the  carpen- 
try, cabinet  work  and  all  work  in  this  department."  It  will 
be  observed  that  Downey  in  express  terms  undertakes  to 
remove  the  old  building,  make  excavations  for  the  new,  pro- 
tect the  adjoining  property  and  erect  a  new  building  com- 
plete. It  is  true  that  he  subsequently  proposes  to  make  con- 
tracts with  others  for  the  various  departments  of  the  work, 
subject  to  the  confirmation  of  the  owner,  with  the  exception 
of  the  carpentry  and  cabinet  work  and  the  work  in  that 
department.  But  he  also  agrees  to  furnish  inspectors  of 
unquestionable  ability  and  honesty,  whose  duty  it  should  be, 
in  conjunction  with  his  personal  superintendence,  to  see  that 
the  contracts  are  honestly  and  faithfully  kept.  He  also 
expressly  agrees  that  he  will  be  responsible  for  all  loss  or 
damage  from  accidents  during  the  construction  of  the  build- 
ing, should  such  occur.  It  is  possible  that  this  clause,  stand- 
ing alone,  would  be  construed  as  an  indemnity  to  the  owner 
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and  not  as  creating  a  liability  to  injured  persons  under  the 
authority  of  French  v.  Vix  (143  N.  Y.  90);  but  the  clause 
of  the  contract  which  follows  seems  to  establish  beyond 
question  the  clear  purpose  and  intent  of  the  contracting 
parties.  By  it  Downey  agrees  to  "  take  all  proper  precautions 
for  the  avoidance  of  8u<;h  accidents."  By  this  clause  he 
assumes  all  of  the  duties  which  devolved  upon  the  owner  to 
the  public  of  watching,  guarding,  giving  warning  of  danger, 
of  barricading  or  covering  the  sidewalk,  or  of  doing  whatever 
else  would  be  deemed  proper  precautions  on  the  part  of  the 
owner  for  the  avoidance  of  accidents.  It  thus  appears  to  me 
that  he  stepped  into  the  shoes  of  the  owner,  assumed  his  duty 
and  liability,  and  that  under  the  evidence  presented  by  the 
record  it  became  a  question  of  fact  as  to  whether  he  had  fully 
discharged  these  duties  to  the  public.  {Clare  v.  JV^ational 
City  Bank,  8  J.  &  S.  104 ;  S.  C,  1  Sweeny,  539 ;  Potter  v. 
Seymour,  4  Bosworth,  140.) 

Are  the  defendants  Weber  liable  ?  Downey  had  entered 
into  a  contract  with  them,  which  had  been  approved  by  the 
owner,  to  do  the  mason  work,  plastering,  etc.,  which  included 
the  brick  work.  This  work  they  agreed  to  do  according  to 
the  directions  of  the  architect  and  Downey.  They  agreed  to 
save  Downey  and  the  owner  from  all  liability  or  claim  by 
reason  of  any  accident,  loss  or  damage  to  life,  limb  or  prop- 
erty that  ma}'  occur.  They,  however,  did  not  agree  to  take 
proper  precautions  for  the  avoidance  of  accidents,  so  that  they 
did  not  assume  to  perform  the  duties  of  the  owner  or  the 
duties  assumed  by  Downey  in  this  respect.  They,  however, 
did,  as  contractors,  owe  a  duty  to  the  public,  which,  if  they 
neglected  to  perform,  would  render  them  liable  for  the  dam- 
ages resulting  from  such  neglect.  The  brick  work  had  already 
been  laid  up  for  eleven  stories.  It  was  their  duty  to  guard 
and  protect  thfe  loose  bricks  so  that  they  could  not  fall  and 
injure  people  passing  upon  the  street.  Did  they  do  this? 
The  bricks  were  under  their  control  and  management.  One 
fell  and  caused  the  injury  complained  of.'  It  appears  to  me 
that  this  fact  raised  a  presumption  of  negligence  against  the 
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Webers,  which  cast  the  burden  upon  them  of  showing  that 
they  weVe  free  from  fault,  and  that  the  evidence  in  this  case 
upon  that  subject  should  have  been  submitted  to  the  jury. 
{MuUen  v.  St.  John,  57  N.  Y.  567  ;  Hogan  v.  Manhattan  R, 
Co,^  149  N.  Y.  23;  Volkmar  v.  Manhattan  E.  Co,,  134 
N.  Y.  418;  Dohn  v.  Dawson,  90  Hun,  271;  affirmed,  157 
N.  Y.  686;  Jager  v.  Adaina,  123  Mass.  26;  Ecclea  v. 
Darragh,  16  J.  &  S.  528.) 

The  order  of  the  Appellate  Division  should  be  affirmed  and 
judgment  absolute  ordered  against  the  appellants,  Downey 
and  the  Webers,  under  their  stipulations. 

Parker,  Ch.  J.,  Gray,  Martin,  Landon  and  Werner,  JJ., 
concur  with  O'Brien,  J. ;  Haioht,  J.,  dissents. 

Order  reversed,  etc. 


United  Water  Works  Company  Limited,  et  al..  Appellants,    1^  ^^ti 
V.  The  Omaha  Water  Company  et  al..  Respondents.  170  *259, 

1.  Corporations  —  Keorganization  Agreement  —  Construction  as 
TO  Power  of  Bondholders'  Committee.  A  plan  for  the  reorganization 
of  a  corporation,  prepared  and  tendered  by  a  voluntary  committee  to 
bondholders,  who  accept  it  and  deposit  their  bonds  thereunder,  should  be 
strictly  construed  as  against  the  committee  and  in  favor  of  the  cestuis  que 
trust. 

2.  Extent  of  Authority  of  Committee  —  Failure  to  Di8sb:nt. 
Where  a  reorganization  agreement  provides  that  a  detailed  plan  of 
reorganization  shall  be  submitted  to  the  bondholders  prior  to  the  convey- 
ance of  any  purchased  property  to  a  new  company  and  that  it  shall  be 
binding  upon  them  unless  a  majority  in  interest  shall  within  thirty  days 
file  a  written  dissent,  the  committee  has  no  power  to  incorporate  into  it 
anything  more  than  details  for  carrying  out  the  general  provisions  of  the 
original  agreement,  and  the  failure  of  the  majority  to  dissent  binds  theln 
in  respect  to  such  details  only. 

3.  Departure  from  Rkokoanization  Agreement.  A  bondholders' 
committee,  which  is  authorized  by  a  reorganization  agreement  to  i)rocure 
the  foreclosure  of  the  mortgage  securing  the  bonds,  to  purchase  the  prop- 
erty and  convey  it  to  a  new  company,  in  which  event  the  committee,  after 
the  payment  of  the  expenses  of  foreclosure  and  all  its  own  expenses,  is  to 
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allot  to  the  holders  of  certificates,  representing  the  bondholders'  interest, 
their  proportionate  interest  in  the  new  company,  has  no  power,  after 
the  purchase  of  the  property  under  such  circumstances  as  to  cut  off  all 
other  interests  in  it  except  that  of  the  certificate  holders,  to  incorporate 
into  its  detailed  plan  of  reorganization  a  provision  allotting  to  preferred 
shareholders  of  the  old  company  a  large  part  of  the  common  stock  of  the 
new  company  at  ten  cents  on  the  dollar;  and  the  failure  of  a  majority  in 
interest  of  the  certificate  holders  to  file  a  written  dissent  to  the  plan  does 
not  make  it  binding  upon  them,  since  it  is  a  departure  from,  and  not  a 
mere  detail  of,  the  plan  contemplated  by  theoriginal  agreement. 

4.  AssuMiTioN  OF  Power  by  Committee.  A  provision  in  such  detailed 
plan  which  authorizes  the  committee  to  control  all  of  the  stock  of  the  new 
company  until  two  issues  of  preferred  stock  shall  have  paid  five  per  cent 
dividends  for  five  consecutive  years,  at  a  rate  of  compensation  for  the 
committee  to  be  fixed  by  themselves,  or,  in  the  event  of  question,  by  two 
persons  to  be  selected  by  them,  is  unauthorized  and  beyond  the  power  of 
the  committee,  where  there  is  no  such  provision  in  the  original  agreement 
and  no  intimation  that  the  bondholders'  property  was  to  be  controlled  for 
an  indefinite  period. 

United  Water  Works  Co.  v.  Omafia  Water  Co,,  29  App.  Div.  680,  reversed. 

(Argued  May  21,  1900;  decided  October  2.  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
15,  1898,  affirming  a  judgment  in  favor  of  defendants  entered 
upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  obtain  a  judgment  declaring 
null  and  void  a  certain  conveyance,  transfer  and  assignment 
made  by  the  Farmers'  Loan  and  Trust  Company  to  the  Omaha 
Water  Company,  of  the  property,  assets  and  franchises  of  the 
American  Water  Works  Company,  purchased  by  said  trust 
company  under  foreclosure  proceedings,  and  certain  deeds  of 
trust  executed  by  the  said  Omaha  Water  Company  to  the 
Guaranty  Trust  Company  of  New  York  and.  to  the  Farmers' 
Loan  and  Trust  Company  to  secure  the  payment  of  certain 
bonds  of  said  Omaha  Water  Company,  ordering  the  same  to 
be  discharged  of  record  and  directing  the  said  trust  companies 
and  Omaha  Water  Company  to  execute  and  deliver  such 
deeds,  conveyances  and  releases  as  might  be  necessary  ;  declar- 
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ing  void  all  bonds  and  shares  issued  by  said  Omaha  Water 
Company  and  directing  that  they  be  surrendered  to  the  court 
or  to  a  receiver  or  trust  company  appointed  to  receive  them, 
and  enjoining  said  company,  its  officers  and  agents,  from  exe- 
cuting or  transferring  any  of  its  bonds  or  shares  or  in  any 
way  carrying  into  effect  a  certain  proposed  plan  of  reorganiza- 
tion of  the  American  Water  Works  Company. 
The  facts,  as  far  as  material,  are  stated  in  the  opinion. 

Oeorge  H.  Yeaman  for  appellants.  The  scheme  of  reserv- 
ing to  the  committee,  as  a  voting  trust,  the  perpetual  control 
of  the  new  company,  to  which  has  been  conveyed  "  the  abso- 
lute property  "  of  the  old  bondholders,  a  property  held  "  in 
trust "  by  the  defendant,  the  Farmers'  Loan  and  Trust  Com- 
pany, is  frajdulent  and  against  public  policy.  {Starbuckv, 
M.  T,  Co.,  60  Conn.  576 ;  VanderUlt  v.  Bennett,  6  Penn. 
Co.  Ct.  Rep.  193 ;  Ma8(m  v.  P.  M.  Co.,  133  U.  S.  50  ;  Pon- 
dir  V.  k.  y.,  Z.  E.  &  Wi  li.  R.  Co.,  72  Hun,  384;  Merrill 
V.  F.  L.  &  T.  Co.,  24  Ilun,  297 ;  Jlollister  v.  Stewart,  111 
N.  Y.  644  ;  VatahU  v.  N.  Y.,  L.  E.  A  W.  R.  R.  Co.,  9  A.bb. 
[N.  C]  271 ;  F.  L.  A  T.  Co.  v.  N.  Y.  i&  A\  Ry.  Co.,  150  N. 
Y.  410;  ILNat.  Bank  v.  Y.  B.  Co.,U  Fed.  Rep.  112; 
C.  of  G.  Ry.  Co.  V.  Paul,  93  Fed.  Rep.  878.) 

Damd  McClure  and  Howard  Mansfield  for  respondents. 
Upon  the  established  facts  the  i)laintiffs  had  not  sufficient 
standing  in  equity  to  maintain  this  action.  {N.  Y.  S. 
cfe  T.  *Co.  V.  Lipman,  157  N.  Y.  551 ;  Amherst  College  v. 
Mitch,  151  N.  Y.  288.)  The  Action  was  bound  to  fail,  because 
the  reorganization  which  it  assailed  was  already  an  accom- 
plished fact.  (  White  V.  Wood,  129  N.  Y.  535 ;  149  N.  Y. 
659.)  The  detailed  plan  of  reorganization  was  not  in  any 
respect .  illegal.  {CowelL  v.  Springs  Co.,  100  U.  S.  55; 
Christian;  Union  v.  Yount,  101  IJ.  S.  352 ;  Vamlerpoel  v. 
Gorman,  140  N.  Y.  563 ;  Lancaster  v.  A.  /.  Co.,  140  N.  Y. 
576  ;  Watts  v.  Gantt,  42  Neb.  809  ;  CarlofO  v.  Aultinan,  28 
Neb.  672;  M.  L.  V.  Co.\\  Bmh?iM,  11  Neb.  192 ;  M.,ete., 
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B.  R.  Co,  V.  Don,  19  Fed.  Rep.  388  \  M.&O,  R,  Co,  v. 
Nicholas^  12  South.  Rep.  723  ;  Erwi7i  v.  P.  cfe  R,  R,  R. 
Co.,  7  R.  &  C.  L.  J.  87.) 

Parker,  Ch.  J.  The  plaintifiFs  own  a  few  of  the  bonds,  of 
which  three  million  six  hundred  thousand  dollars  worth  were 
issued  secured  by  a  mortgage  of  four  millions  given  to  the 
Farmers'  Loan  and  Trust  Company,  as  trustee,  upon  certain 
water  works  and  plant  at  Omaha,  Nebraska,  which  were  at  the 
time  owned  by  an  Illinois  corporation  known  as  the  American 
Water  Works  Company.  There  was  an  underlying  mort- 
gage of  $400,000,  which  represents  the  difference  between  the 
actual  issue  of  bonds  under  the  second  mortgage  and  the  amount 
authorized  to  be  issued,  but  as  they  could  be  issued  only  for  the 
purpose  of  taking  up  the  first  mortgage  bonds,  there  was  never 
any  opportunity  for  their  issue.  Whatever  may  have  been  the 
earning  capacity  of  the  Omaha  water  works,  it  seems  not  to  have 
been  profitable  to  the  stockholders  of  tlm  corporation  having 
the  title  to  it,  and  for  a  short  period  of  time  prior  to  the  16th  of 
August,  1893,  the  owners  of  the  bonds  failed  to  receive  the 
interest  due  to  them,  and,  as  the  property  had  passed  into  the 
possession  of  a  receiver  appointed  by  the  court,  it  was  not 
unnatural  that  the  bondholders  began  to  manifest  some  inter- 
est about  the  future  of  the  property.  While  the  matters  were 
in  that  general  situation  some  gentlemen  of  prominence  in 
finance  volunteered  to  serve  as  a  committee  for  the  bondhold- 
ers (not  entirely  from  philanthropic  motives,  as  a  later  esti- 
mate of  $360,000  for  counsel  fees  and  the  expenses  of  reor- 
ganization and  compensation  of  the  connnittee  indicates). 
The  committee,  who  styled  themselves  the  '^  Bondholders' 
Committee,"  addressed  a  communication  to  each  of  the  several 
bondholders  urging  them  to  deposit  their  bonds  without  delay 
with  the  Farmers'  Loan  and  Trust  Company  and  inclosed  the 
plan  of  the  committee  for  their  guidance  in  determining 
whether  to  accept  the  committee  to  represent  them.  This 
plan  was  dated  August  lOth,  1893 ;  was  addressed  to  "  Hold- 
ers of  Bonds  of  Thf>  American  Water  Works  Company  of 
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Illinois,  secured  by  mortgage  upon  the  Omuha  Water  Works ; " 
and  the  opening  recital  was :  "  For  the  purpose  of  protecting 
their  respective  interests,  the  owners  and  representatives  of  a 
large  amount  of  the  outstanding  bonds  of  The  American 
Water  Works  Company  *  *  *  have  agreed  to  the  fol- 
lowing plan,  and  have  irrevocably  appointed  the  undersigned 
and  their  successoi-s  a  committee  for  carrying  out  such  plan, 
which  the  undersigned  have  undertaken  to  do." 

'  The  first  subdivision  of  the  plan  named  the  committee  and 
provided,  among  other  things,  that,  in  the  event  of  any 
vacancy  in  the  committee  by  death  or  accepted  resignation  of 
a  member,  it  should  be  tilled  by  a  majority  of  the  remaining 
members. 

The  second  provided  that  the  bonds  and  coupons  should  be 
transferred  to  the  committee  in  trust  for  the  purpose  of  carry- 
ing out  the  plan  and  should  be  deposited  with  the  Farmers' 
Loan  and  Trust  Company,  which  should  issue,  "subject  to 
the  terms  and  conditions  hereof,  its  negotiable  certificates ; " 
and  that  "such  bonds  and- coupons  shall  thereafter  be  held  by 
the  trust  company  in  trust  for  the  committee  for  the  purposes 
of  the  plan." 

The  third  provided  that  the  committee  should  take  action 
to  cause  the  mortgage  to  be  foreclosed  as  soon  as  possible. 

The  fourth  authorized  the  committee,  in  its  discretion,  to 
purchase  the  property  at  the  foreclosure  sale  for  any  price  not 
exceeding  tlie  principal  and  interest  then  accrued  and  unpaid 
on  all  the  bonds^  and  to  apply  towards  tlie  payment  of  the 
property  the  bonds  and  coupons  deposited. 

The  fifth  related  to  the  first  mortgage  of  $400,000,  and  the 
action  that  should  be  taken  by  the  committee  in  the  event  of 
the  foreclosure  of  that  mortgage,  but,  as  that  did  not  take 
place,  that  subdivision  has  no  bearing  on  the  present 
discussion. 

The  sixth  subdivision,  so  far  as  important,  provided  that  in 
case  the  committee  should  purchase  the  mortgaged  property  it 
miglit  convey  the  same  to  the  new  company  incorporated  under 
the  laws  of  such  state  as  the  committee  might  determine. 
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The  seventh  empowered  the  committee  to  sell  all  the  bonds 
and  coupons  for  not  less  than  the  principal  and  interest  plus 
the  expenses  and  charges  of  the  trustee  and  of  the  committee. 

The  eighth,  among  other  things,  conferred  upon  the  com- 
mittee the  power  to  borrow  money  for  the  purpose  of  carrying 
out  the  plan  and  authorized  it  to  pledge,  for  the  repayment 
of  any  such  moneys,  any  of  the  bonds  and  coupons,  or  any 
other  assets  in  the  hands  of  the  committee. 
/  The  ninth  assured  the  committee  of  a  reasonable  compensa- 
/tion  for  its  services,  as  it  provided  that  in  case  of  question 
the  amount  should  be  determined  by  the  presidents  of  two 
New  York  trust  companies,  both  of  whom  should  be  selected 
by  the  committee. 

The  tenth  provided  for  an  initiatory  assessment  of  $10  per 
bond  of  $1,000  each,  to  be  paid  by  the  holder  upon  the  deposit 
of  the  bonds,  toward  paying  the  legal  and  other  expenses  of 
carrying  out  the  plan,  to  meet  which  expenses  it  was  provided 
that  the  committee  might  make  further  assessments.  Four- 
teen days  later,  however,  the  committee  addressed  a  further 
letter  to  the  bondholders,  which  was  apparently  intended  to 
assure  the  bondholders  that  the  assessment  for  legal  and  other 
expenses  would  not  be  exorbitant,  for  it  provided :  "  Any 
assessment  that  the  committee  may  make  for  legal  and  other 
expenses  on  holders  of  certificates  issued  for  deposited  bonds, 
in  addition  to  the  payment  at  the  time  of  deposit,  will  not 
exceed  ten  dollars  per  bond ; "  thus,  apparently,  providing 
that  both  assessments  on  the  bondholders  for  legal  and  other 
expenses  should  not  produce  to  exceed  $72,000. 

Having  provided  by  the  seventh  subdivision,  as  we  have 
already  observed,  that  the  committee  might  sell  the  bonds  for 
not  less  than  the  principal  and  interest,  plus  tlie  expenses  of 
the  trustee  and  of  the  committee,  the  eleventh  subdivision 
assured  the  bondholders  that  if  a  new  company  should  be  cre- 
ated the  committee  would  allot  to  the  bondholders,  who  were 
to  be  termed  certificate  holders  after  the  deposit  of  their 
bonds  with  the  trust  company,  their  proportionate  interest  in 
the  new  company. 
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Tlie  twelfth  subdivision,  which  is  ope  of  considerable 
importance  on  this  review,  read  as  follows:  "The  Committee 
shall,  prior  to  the  conveyance  of  any  purchased  property  to 
the  new  company,  submit  to  the  certificate  holders  a  detailed 
plan  of  reorganization,  which  shall  be  binding  upon  all  said 
holders,  unless  the  holders  of  a  majority  in  interest  of  the 
outstanding  certificates  shall,  within  thirty  days,  file  with  the 
Trust  Company  their  written  dissent  from  said  plan." 

The  thirteenth  related  to  the  manner  in  which  a  notice 
from  the  committee  to  the  certificate  holders  might  be  given. 

The  fourteenth  read  as  follows:  "The  Committee  may 
supply  any  defects  or  omissions  in  this  plan  which  it  shall 
deem  necessary  to  be  supplied  to  enable  the  Committee  to 
carry  out  the  general  purposes  of  the  plan;  and  with  the 
consent  of  the  holders  of  a  majority  in  interest  of  the  out- 
standing certificates,  may  take  any  action  other  than  is  pro- 
vided for  in  this  plan  which  the  Committee  shall  unanimously 
determine  to  be  for  the  benefit  ratably  of  all  of  the  certificate 
holders." 

The  fifteenth  and  sixteenth  authorized  the  committee  to 
determine  the  time  within  which  bonds  and  coupons  might 
be  deposited,  and  authorized  their  return  by  the  committee  in 
the  event  that  a  majority  of  the  bonds  had  not  been  deposited 
by  November  1st,  1893. 

The  holders  of  3,569  of  the  3,600  mortgage  bonds  issued 
under  the  second  mortgage,  including  the  holders  of  the  bonds 
now  belonging  to  this  plaintiff,  accepted  the  plan  proposed  to 
them  by  the  committee  and  transferred  their  bonds  to  the 
bondholders'  committee  by  depositing  the  same  with  the 
Farmers'  Loan  and  Tnist  Company,  in  pursuance  of  the  agree- 
ment of  Anguet  16th,  1893,  and  received  therefor  negotiable 
trust  certificates,  representing  their  various  interests  as  such 
depositors.  And  the  holders  of  certain  unpaid  coupons  of  such 
bonds,  which  matured  prior  to  January  Ist,  1894,  made  a  simi- 
lar deposit  and  received  separate  certificates,  with  special 
provisions  for  such  coupons,  for  the  purpose  of  preserving 
their  status,  which  was  that  of  a  lien  on  the  mortgaged  prop- 
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erty  prior  to  that  of  the  bonds.  The  title  of  the  bonds  being  \ 
thus  vested  in  the  committee,  but  in  trust,  nevertheless,  for  j 
the  purpose  stated  in  the  agreement  of  August  16th,  it  took 
the  necessary  steps  to  have  the  trust  company  foreclose  the 
mortgage  given  to  secure  such  bonds  —  a  mortgage  that  pro- 
vided, among  other  things,  that  if  the  trust  company  bid  in 
under  foreclosure  it  should  hold  the  property  in  trust  as  the 
absolute  property  of  the  bondholders.  By  the  terms  of  the 
decree  of  foreclosure,  thereafter  granted,  it  was  provided  that 
the  trust  company,  designated  in  the  mortgage  as  the  trustee 
for  the  bondholders,  might  bid  in  the  property,  and  that,  in 
the  event  that  it  should  do  so,  it  should  hold  the  property  so 
bid  in  and  paid  for,  with  tlie  bonds,  in  trust  as  the  absolute  prop- 
erty of  such  of  the  bondholders  as  should  request  such  purchase, 
and  the  bondholders  should  take  and  receive  the  certificates  of 
the  clerk  of  the  court,  showing  their  interest  in  the  property. 
Prior  to  the  sale  of  the  property,  pursuant  to  the  decree,  the 
conmiittee  fixed  upon  the  sum  of  four  millions  and  a  half  as  the 
amount  which  the  trust  company  could  bid  for  the  property 
in  behalf  of  the  committee  representing  the  bondholdere, 
which  sum  was  understood  to  cover  the  principal  and  interest 
duo  on  the  bonds,  tlie  costs  of  foreclosure  and  the  expenses 
and  compensation  of  the  committee.  But  the  trust  company 
bid  in  all  of  the  property  and  the  franchises  for  $4,009,500, 
on  the  twentieth  day  of  May,  1896.  Inasmuch  as  the  com- 
mittee had  not  been  able  to  sell  the  bonds,  but  had  found  it 
necessary  to  bid  in  the  property  under  the  plan  which  had 
been  proposed,  it  became  the  duty  of  the  committee  to  organ- 
ize a  new  company  and  the  agreement  of  August  16th  pro- 
vided that,  in  such  event,  the  committee  should,  after  pay- 
ment of  the  expenses  of  foreclosure  and  all  expenses  incurred 
by  the  committee  and  its  compensation,  allot  to  the  certificate 
holders  their  proportionate  interests  in  the  new  company.  A 
few  days  later,  on  June  9th,  the  committee  issued  a  circular 
statement  addressed  to  the  remaining  bondholders,  now  styled 
certificate  holders,  which  was  called:  "Detailed  Plan  of 
Reorganization."     It  will  be  remembered  that  it  was  provided 


1900.]     United  Water  Works  Co.  v,  Omaha  Water  Co.     49 

N.  Y.  Rep.]       Opinion  of  the  Court,  per  Parker,  Ch.  J. 

by  subdivision  twelve  that  a  detailed  plan  of  reorganization 
should  be  submitted  prior  to  the  conveyance  of  the  property 
to  a  new  company ;  and  the  most  important  of  the  questions 
presented  on  this  review  is  whether  the  so-called  "  details  of 
the  plan  of  reorganization,"  issued  June  9th,  are  in  fact 
details  of  the  original  plan,  or  constitute,  in  some  respects,  an 
entirely  diflEerent  plan  and,  therefore,  are  not  within  the  scope 
of  the  agreement  of  August  16th. 

This  court,  in  speaking  of  the  so-called  modification  of  a 
reorganization  agreement,  in  Cox  v.  Stokes  (166  N.  Y.  491,  507), 
said  :  "  The  reorganization  committee  were,  in  a  broad  sense, 
trustees  for  the  benefit  of  the  bondholders  and  were  bound  to 
protect  their  interests  in  every  reasonable  way.  Their  powers 
were  defined  and  limited  by  the  reorganization  agreement. 
While  they  had  a  wide  discretion  as  to  all  matters  not  specifi- 
cally provided  for,  as  to  those  matters  they  were  bound  to  com- 
pliance with  the  stipulations  of  the  agreement,  which  they  could 
neither  set  aside  nor  disregard.  They  had  no  power  to  change 
that  agreement  without  the  consent  of  the  bondholders,  whose 
representatives  they  were.  They  could  not  recast  it  nor  sur- 
render rights  which  it  expressly  secured  to  the  bondholdera. 
*  *  *  They  could  not  add  to  their  authority  by  changing 
the  agreement,  which  was  the  source  and  limit  of  their  power, 
any  more  than  one  can  add  to  his  stature  by  taking  thought." 
That  which  was  submitted  as  a  detailed  plan  of  reorganiza- 
tion provided  for  a  new  company  to  be  incorporated  under 
the  laws  of  the  state  of  Maine ;  the  comnjittee  to  name  and 
be  eligible  to  membei'ship  in  \\^q  first  board  of  director ;  the 
new  company  to  be  authorized  to  issue  prior  lien  twenty-five- 
year  five  per  cent  gold  bonds  to  the  amount  of  one  million 
and  a  half,  to  be  secured  by  a  mortgage  on  all  the  franchises 
and  property  of  the  company,  a  portion  of  such  issue  to  be 
used  to  take  up  the  bonds  secured  by  the  first  mortgage  of 
$400,000  which  was  not  foreclosed.  It  was  also  authorized  to 
issue  consolidated  mortgage  fifty-year  gold  bonds  to  the  amount 
of  six  millions,  to  be  secured  by  a  mortgage  on  all  the  fran- 
chises and  property  of  the  company,  to  rank  after  the  prior 
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lien  bonds ;  to  issue  first  preferred  five  per  cent  non-cumula- 
tive stock  to  the  amount  of  not  more  than  $760,000 ;  also 
second  preferred  stock  to  the  amount  of  not  more  than 
$1,000,000,  and  common  stock  to  the  amount  of  not  more 
than  $2,500,000,  making  the  total  authorized  issue  of  bonds 
and  stock  of  all  classes  $11,750,000.  It  allotted  to  the  old 
bondholders  no  part  of  the  first  issue  of  bonds,  amounting  to 
one  million  and  a  half,  and  only  three  million  six  hundred 
thousand  of  the  consolidated  six  million  issue.  Bondholders 
were  also  to  receive  beneficial  certificates  pertaining  to  the 
first  preferred  stock  —  not  the  stock  itself  —  amounting  to 
$54:0,000,  while  the  $210,000  remaining  of  that  issue  was  to 
be  retained  for  the  payment  of  one-half  year's  interest 
on  new  consolidated  mortgage  bonds  and  for  the  gen- 
eral purposes  of  reorganization  or  for  the  use  of  the  new 
company.  Of  the  one  million  issue  second  preferred  stock, 
the  bondholders  were  to  receive  beneficial  certificates  pertain- 
ing thereto  amounting  to  $600,000,  while  the  remaining  four 
hundred  thousand  was  to  be  given  as  compensation  to  holders 
of  depositors'  six  per  cent  bonds  for  reduction  to  five  per  cent 
and  for  general  purposes  of  reorganization.  Beneficial  certifi- 
cates pertaining  to  the  common  stock  of  two  millions  and  a 
half  were  to  be  issued  to  holders  of  preferred  stock  of  the 
American  Water  Works  Company  of  New  Jersey  to  at  least 
the  amount  of  their  holding  of  the  old  preferred  stock  at  the 
price  of  ten  dollars  per  share.  So  that  no  part  of  this  stock 
was  to  go  to  the  bondholders,  for  whose  benefit  the  property 
was  purchased  and  held  in  trusjt,  unless  some  part  of  the  stock 
should  not  be  disposed  of  under  the  plan  of  reorganization, 
in  which  case  such  residue  was  to  be  delivered  ratably  to  the 
certificate  holders.  And  further,  the  bonds  and  beneficial 
certificates  allotted  to  the  bondholders  were  only  to  be  issued 
on  their  paying  a  cash  assessment  of  fifteen  per  cent  of  par 
value  of  bonds  aggregating  $540,000.  As  has  been  observed, 
a  present  issue  of  stock,  whether  preferred  or  common,  is  not 
provided  for,  but  beneficial  certificates  instead ;  and  the  rea- 
son for  it  is  found  in  the  sixth  subdivision  of  the  detailed 
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plan,  which  provides  that  "  the  stock  of  the  new  company  of 
all  classes,  except  such  shares  as  may  be  disposed  of  to  qualify 
directors,  is  to  remain  in  the  name  of  the  committee  or  their 
nominees,  of  the  same  or  a  less  number,  and  their  successors, 
as  joint  owners,  with  unrestricted  right  to  vote  thereon,  until 
the  first  preferred  stock  and  the  second  preferred  stock  shall 
each  have  received  an  annual  five  per  cent  dividend  for  five 
consecutive  years.  *  *  *  The  expenses  incurred  in  carry- 
ing out  these  provisions  with  regard  to  the  control  of  the  stock 
are  to  be  borne  by  the  new  company." 

Thus,  we  sec,  that  instead  of  allotting  to  the  certificate  hold- 
ers their  proportionate  interests  in  the  new  company,  after 
payment  of  expenses  of  foreclosure  and  of  expenses  incurred 
by  the  committee,  as  was  agreed  in  subdivision  eleven  of  the 
agreement  of  August  16th,  the  committee  provided  in  its 
so-called  detailed  plan  for  a  sale  of  beneficial  certificates  of 
common  stock  for  ten  cents  on  the  dollar  to  the  preferred 
stockholders  of  the  old  company,  who  had  no  interest  what- 
ever in  this  property  after  its  purchase  for  the  benefit  of  the 
landholders,  thus  depriving  the  bondholders  of  whatever  of 
value  there  was  in  this  stock  above  ten  per  cent  of  its  face  ; 
aiid  further  provided  for  an  indefinite,  and  what  might  per- 
haps prove  to  be  a  perpetual,  control  of  the  property  by  per- 
^mitting  the  committee  to  retain  command  over  every  share  of 
stock,  except  such  as  may  be  necessary  to  qualify  directors, 
with  the  right  to  compensate  themselves  for  the  expenses 
incurred  out  of  the  funds  of  the  new  company,  which  they  are 
to  control.  The  new  company  is  to  bear  these  expenses  of 
control  because  such  control  is  to  continue  until  the  first  and 
second  preferred  stock  have  each  paid  a  dividend  of  five  per 
cent  for  five  consecutive  years.  Whether  the  five  consecutive 
jesLTQ  means  concurrently  or  alternately  the  committee  are  to' 
determine,  for  the  detailed  plan  provides  that  the  construction 
of  the  provisions  of  these  plans  by  the  committee  shall  be  con- 
clusive. The  construction  might  be  adopted  on  which  the 
company  should  pay  a  dividend  on  the  first  preferred  stock 
for  five  years  and  on  the  second  for  four  years,  and  then  pass 
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the  dividend  on  the  second  preferred  stock  and  start  over 
a^in  on  the  view  that  the  five  years  must  be  concurrent. 
Tliese  provisions  have  the  earmarks,  to  say  the  least,  of  an 
intention  to  provide  for  substantially  perpetual  control  on  the 
part  of  the  committee  and  their  successors  of  property  which 
the  committee  acquired  in  trust  for  the  bondholder. 

The  question  that  we  are  to  consider  under  this  head  is  not 
whether  the  parties  might  have  lawfully  agreed  that  the  com- 
mittee should  be  constituted  a  voting  trust  for  an  indefinite 
period  of  time,  but  whether  there  was  such  an  agreement 
entered  into  between  the  parties. 

So  also  the  question  arising  as  to  the  legality  of  the  pro- 
posed disposition  of  two  millions  and  a  half  of  the  common 
stock  to  the  holders  of  preferred  stock  of  the  American 
Water  Works  Company  of  New  Jersey,  depends  upon  the 
scope  of  the  agreement.  The  agreement  of  August  16th  did 
not  contemplate  the  issue  of  any  stock  to  the  stockholders  of 
the  American  Water  Works  Company,  and  the  only  attempt 
at  justification  of  the  action  of  the  committee  that  I  can  find 
in  the  brief  of  the  learned  counsel  for  the  respondent  is 
stated  in  these  words :  "  By  placing  a  low  price  on  the  certifi- 
cates, the  committee  could  make  some  provision  for  the  real 
owners  of  the  equity  of  the  property.  Some  such  recognition 
of  the  stock  interests,  besides  being  almost  universal  in  reor- 
ganizations, is  in  this  state  specifically  provided  for  by  statute." 
The  parties  to  the  agreement  miglit  have  provided  for  a  reor- 
ganization that  would  have  considered  the  interests  of  the 
stockholders  as  well  as  those  of  the  bondholdei's,  but  nothhig 
of  the  kind  was  attempted.  As  we  have  already  noted,  the 
committee  styled  themselves,  from  the  beginning,  the  bond- 
holders' committee ;  its  proposition  was  to  utilize  the  property 
for  the  protection  of  the  bondlioklers  and  for  them  alone ; 
the  mortgage  provided  that  in  the  event  of  a  purchase  by  the 
trustee  it  should  be  for  the  sole  benefit  of  the  bondholders ; 
the  decree  of  foreclosure  was  in  line  therewith  ;  every  step  in 
the  proceeding,  from  beginning  to  end,  down  to  the  so-called 
detailed  statement  of  June  9th,  proceeded  on  the  theory  that 
\ 


1900.]     United  Water  Works  Co.  v.  Omaha  Water  Co.     53 

N.  Y.  Rep.]       Opinion  of  the  Court,  per  Parker,  Ch.  J. 

the  committee  was  acting  for  the  bondholders  alone  and  that 
the  purchase  of  the  property  was  in  trust  for  them.  The 
stockholders  were  not  parties,  nor  were  they  consulted ; 
their  interests  were  not  considered  and  no  one  suggested 
their  protection.  On  the  contrary,  the  committee  agreed 
that  if  the  new  company  should  be  formed,  it  would  allot 
to  the  certificate  holders  tlieir  proportionate  interests  in  the 
new  company  after  payment  of  expenses  of  foreclosure  and 
all  expenses  incurred  by  the  committee.  It  was  under  that 
agreement,  to  which  the  bondholders  became  parties  by  the 
deposit  of  their  bonds  and  the  receipt  of  certificates  therefor, 
that  the  committee  acquired  the  right  to  act  in  the  premises, 
and  by  it  they  were  limited  to  a  division  and  disposition  of 
the  securities  of  the  new  company  either  among,  or  for  the 
benefit  of,  the  bondholders.  They  acquired  under  it  no  right 
to  make  a  present  of  any  interest  whatever  in  the  new  com- 
pany to  others  than  the  holders  of  the  bonds,  and  the  attempt 
to  do  it,  whatever  the  motive,  was  in  violation  of  the  trust 
voluntarily  assumed. 

To  the  contention  generally  made  that  the  detailed  plan  of 
June  9th,  1896,  embraced  all  matters  complained  of  and  that 
a  majority  of  the  bondholders  not  having  dissented  within 
thirty  daj-s,  it  became  a  part  of  the  agreement,  we  answer 
that,  in  so  far  as  the  circular  letter  of  June  9th  was  a  detail 
of  the  plan,  the  contention  is  well  founded,  but  in  so  far  as  it 
is  directly  hostile  to  the  agreement,  it  is  not  so.  The  word 
"detail,"  as  used  in  this  agreement,  means  minor  particu- 
lars necessary  to  complete  a  reorganization,  but  consistent 
with  the  original  plan,  and  lawful  and  honest.  In  matter 
of  substance  nothing  may  be  done  under  the  detailed  plan 
that  could  not  have  been  done  under  the  original  agreement. 
That  was  the  idea  conveyed  by  the  use  of  the  word  "detail " 
in  the  connection  in  which  it  appears,  and,  in  view  of  the  fact 
that  the  members  of  the  committee  were  soliciting  the  trust 
and  confidence  of  the  bondholders  when  they  invited  them^ 
to  become  parties  to  an  agreement  which  they  had  pre- 
pared   and    tendered,    it    should    be    strictly    construed    as/ 
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against  the  committee  and  in  favor  of  the  cestuis  q^ie 
trust.  Such  a  construction  necessarily  denies  to  the  com- 
mittee the  power,  under  guise  of  a  detail  of  the  original 
agreement,  to  incorporate  into  it  a  provision  authorizing 
the  committee  to  permit  other  parties  than  the  holders  of 
bonds  to  share  in  the  property  which  had  been  bought  in  for 
the  benefit  of  the  bondholders  alone.  If  this  were  not  so  then 
the  committee  might  have  gone  further  than  to  dispose  of  the 
absolute  control  of  the  bondholders'  property  (in  the  event 
that  the  committee  should  conclude  to  part  with  the  control 
themselves)  for  a  merely  nominal  sum,  as  they  seek  to  do  by 
disposition  of  two  million  and  a  half  of  common  stock,  and 
have  provided  for  a  disposition,  of  preferred  stock,  or  even  of 
bonds,  to  persons  who  they  might  be  persuaded  have  some 
equity  in  the  old  company  that  ought  to  be  recognized  and 
compensated.  But  in  the  one  case,  as  in  the  other,  the 
attempt  to  give  away  interests  in  the  new  company  would  be 
in  violation  of  the  agreement  that  after  the  payment  of  costs 
of  foreclosure  and  the  costs,  expenses  and  compensation  of 
the  committee,  the  committee  should  allot  to  the  certificate 
holders  their  proportionate  interests  in  the  new  company,  for 
theirs  was  the  entire  interest.  The  provision  that  the  detailed 
plan  should  be  binding  upon  all  certificate  holders,  unless  the 
holders  of  a  majority  in  interest  should  within  thirty  days  tile 
their  dissent  from  the  plan,  does  not  embrace  anything  except 
details  of  the  plan  included  in  the  original  agreement  —  does 
not  include  nratters  in  contravention  of  the  original  plan  and 
hostile  to  it,  by  which  the  rights  and  interests  of  the  bond- 
holders are  sought  to  be  taken  away  and  given  to  others. 
The  failure  of  the  majority  to  dissent  within  thirty  days, 
therefore,  confirmed  so  much  of  the  circular  letter  of  June 
9th  as  was  in  reality  a  detail  of  the  plan  of  August  16th,  but 
in  so  far  as  it  contained  provisions  in  direct  conflict  with 
such  plan,  it  had  no  effect  whatever,  as  it  was  not  a  part 
of  the  original  agreement,  under  which  the  bonds  were 
filed,  that  its  material  provisions  or  any  of  them  could 
be  stricken  out  and  otliers   widely  different   in   effect   sub- 
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Btituted  by  the  committee,  unless  a  majority  should  dis- 
sent within  thirty  days.  It  follows,  if  the  views  so  far 
expressed  be  sound,  that  the  committee  is  without  authority 
to  dispose  of  beneficial  certificates  pertaining  to  the  common 
stock,  for  a  nominal  sum,  to  the  holders  of  the  preferred  stock 
in  the  old  company.  Whether  the  two  millions  and  a  half  of 
stock  has  been  issued  we  are  not  advised  by  this  record  ;  for 
while  the  plaintiff  attempted  to  show,  by  a  member  of  the 
committee,  the  situation  in  that  respect,  the  evidence  was 
objected  to  and  excluded  and  plaintiff  excepted. 

The  reasons  assigned  for  holding  that  the  provisions  in  the 
so-called  detailed  plan,  providing  for  the  issue  of  common 
stock,  are  not  within  the  agreement  of  the  parties,  and,  there- 
fore, the  committee  is  without  authority  to  carry  it  out,  are 
applicable  also  to  that  portion  of  it  which  authorizes  the  com- 
mittee to  control  all  of  the  stock  until  the  two  issues  of  pre- 
ferred stock  shall  have  paid  five  per  cent  dividends  for  five 
consecutive  years  at  a  rate  of  compensation  for  the  committee 
to  be  fixed  by  themselves,  or  in  the  event  of  question  by  two 
persons  to  be  selected  by  them.  There  was  no  such  pro- 
vision in  the  original  agreement,  no  intimation  that  the  bond- 
holders' property  was  to  be  controlled  for  an  indefinite  period 
of  time,  if  not  perpetually,  by  men  having  no  other  interest 
in  the  company  than  the  compensation  to  be  received  for  such 
control.  It  is  a  matter  of  every  day  occurrence,  of  course, 
that  men  having  no  financial  interest  in  great  properties,  other 
than  the  compensation  to  be  received  for  their  services,  are 
vested  with  extensive  powers  of  management  and  control  tem- 
porarily, but  the  power  is  always  reserved  in  those  who  own 
the  property  to  cut  down  the  power  of  such  managers,  or  to 
make  a  change  in  management ;  in  this  case,  however,  the  com- 
mittee has  planned  to  have  the  management  for  an  indefinite 
period  of  time  at  a  rate  of  compensation  to  be  substantially 
fixed  by  themselves,  thus  seeking  to  fasten  themselves  upon 
the  property  in  such  a  way  that  the  real  owners  of  it  cannot 
loosen  their  hold  if  they  should  attempt  it ;  so,  if  it  be  sug- 
gested that  improvements  are  necessary  in  order  to  increase 
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the  earning  capacity  of  the  property,  the  real  owners  of  it 
are  to  be  deprived  of  the  power  to  determine  whether  they 
shall  be  made  or  not.  If  a  hint  at  any  such  scheme  on  the 
part  of  the  committee  had  been  contained  in  the  original 
agreement,  it  may  well  be  doubted  whether  any  of  the  bond- 
holders would  have  deposited  their  bonds  under  it ;  for  the 
persons  are,  I  take  it,  comparatively  few  who  will  voluntarily 
turn  over  their  property  to  the  control  of  others  under  such 
circumstances  as  will  prevent  them  from  retaking  control  in 
the  event  of  their  becoming  dissatisfied  with  the  management 
of  the  property.  When,  for  the  first  time,  these  important 
provisions  found  their  way  into  the  cirpular  letter  of  June 
9th,  1896,  they  appeared  there  not  as  a  detail  of  the  plan  con- 
tained in  the  agreement  of  August  16th,  1893,  and,  therefore, 
for  the  reasons  given  in  considering  whether  the  issue  of 
common  stock  was  authorized  by  the  agreement,  the  commit- 
tee did  not,  by  its  assertion,  acquire  the  authority  to  retain 
the  control  of  both  the  j)referred  and  common  stock  for  any 
period  of  time  whatever. 

It  is  urged  by  the  learned  counsel  for  the  appellant  that  the 
new  company  was  over-capitalized,  and  that  this  court  should 
consider  whether  the  details  of  the  plan  are  not,  therefore,  in 
contravention  of  a  sound  public  policy ;  but  we  have  not  con- 
sidered the  question  for  the  reason  that  the  record  does  not 
show  with  any  degree  of  certainty  what  may  be  the  fact  in 
that  regard.  The  plaintiflE  attempted  to  prove  the  value  of 
the  property,  but  the  court  refused  to  permit  him  to  do  so, 
and  counsel  excepted.  We  think  in  view  of  the  nature  of 
the  action  that  the  evidence  should  have  been  received  to  the 
end  tfiat  it  might  have  been  determined  whetlier  the  question 
that  the  plaintiff  seeks  to  raise  is  fairly  presented. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

O'Brien,  Haight,  Martin,  Landon  and  Werner,  J  J.,  con- 
cur ;  Gray,  J.,  dissents. 

Judgment  reversed,  etc. 
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The  People  of  the  State  of  New  York,  Appellant,  v. 
James  J.  O'Brien,  Respondent. 

Appeal  —  Non-retiewable  Order  op  Reversal  in  Criminal  Case. 
An  order  of  reversal  in  a  criminal  case,  that  does  not.  upon  its  face, 
exclude  the  possibility  that  it  was  based  upon  an  examination  of  the  facts 
or  made  as  matter  of  discretion,  presents  no  question  of  law  reviewable 
by  the  Court  of  Appeals. 

People  V.  (/Brien,  48  App.  Div.  66,  appeal  dismissed. 

(Argued  June  21,  1900 ;  decided  October  2,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  Febru- 
ary 9,  1900,  reversing  a  judgment  of  the  Court  of  General 
Sessions  convicting  the  defendant  of  the  crime  of  assault  in 
the  third  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  E,  Le  Barhier  for  appellant. 

James  W.  Ridgway  for  respondent.  There  is  nothing 
before  this  court  to  review.  Where  a  judgment  of  conviction 
is  reversed  on  the  fact?  by  the  Appellate  Division,  its  decision 
is  not  reviewable  by  this  court.  {People  v.  Mitchell^  142  N. 
Y.  039 ;  People  v.  Stevens,  104  N.  Y.  667.)  When  the  order 
of  the  Appellate  Division  does  not  state  upon  what  ground  the 
judgment  of  conviction  was  reversed,  it  is  assumed  that  the 
judgment  was  reversed  upon  the  facts,  and  the  order  is  not 
reviewable  before  this  court.  {People  v.  Boas^  92  N.  Y.  560 ; 
People  v.  Conroy,  97  N.  Y.  62.) 

O'Brien,  J.  The  defendant  was  indicted  for  the  offense  of 
assault  in  the  third  degree,  and  on  a  trial  was  convicted  by 
the  jury  and  sentenced  to  pay  a  fine  of  $50.  On  appeal  to  the 
Appellate  Division  the  judgment  was  reversed.  The  order 
of  reversal  simply  states  that  it  was  "  ordered  and  adjudged 
8  " 


58 


Matter  of  Snedeker  v,  Snedkkek. 


Statement  of  case. 


[Oct., 


[Vol.  164. 


that  the  said  judgment  so  appealed  from,  as  aforesaid,  be  and 
the  same  hereby  is  reversed." 

The  order  does  not  state  upon  what  ground  or  for  what 
reason  the  judgment  was  reversed.  The  defendant  was  enti- 
tled to  have  the  facts  examined  upon  the  appeal,  and  we 
cannot  say  that  the  reversal  did  not  proceed  upon  that  ground. 
If  the  court  below  reversed  upon  some  view  of  the  facts,  as  it 
might,  this  court  has  no  power  to  review  the  decision  sinc:^ 
our  jurisdiction  is  expressly  limited  to  questions  of  law.  We 
liave  no  power  to  review  a  judgment  of  reversal  in  a  criminal 
case  unless  it  appears  affirmatively  in  the  body  of  the  order 
that  the  court  below  has  exercised  its  power  and  discretion  to 
review  the  facts,  and  that,  being  satisfied  with  the  judgment 
in  tliat  respect,  the  reversal  was  ordered  for  error  of  law  only. 
Inasmuch  as  the  order  in  this  case  does  not,  upon  its  face, 
exclude  the  possibility  that  it  was  based  upon  an  examination 
of  the  facts,  or  made  as  matter  of  discretion,  no  question  of 
law  is  presented  by  the  appeal.  {Harris  v.  Burdett^  73  N. 
Y.  136 ;  People  v.  Boas,  92  N.  Y.  560 ;  PeopU  v.  Conroy, 
97  N.  Y.  62;  People  v.  Stevens,  104  N.  Y.  667;  People  v. 
MitcMl,  142  N.  Y.  639.) 

The  appeal  should,  therefore,  be  dismissed. 

Parker,  Ch.  J.,  Bartlktt,  Vann,  Landon,  Cullen  and 
Werner,  JJ.,  concur. 

Appeal  dismissed. 
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In  the  Matter  of  the  Petition  of  Thomas  H.  Snedeker, 
Respondent,  v,  Ada  May  Snedeker,  as  Administratrix  of 
Charles  Snedeker,  Deceased,  Appellant. 

Distribution  op  Damages  Recovered  in  Action  for  Causing 
Death  by  Negligence  —  Code  of  Civil  Procedure,  §§  1902  et  seq. 
The  provisions  of  the  Code  of  Civil  Procedure  (S§  1902  e<  Beq.)  authorizing 
the  maintenance  of  an  action  where  a  decedent's  death  was  caused  by  a 
wrongful  act.  neglect  or  default  and  providing  for  the  distribution  of  the 
damages  n^covered,  were  intended  by  the  legislature  to  create  a  new 
can  e  of  action  for  the  benefit,  as  a  class,  of  the  husband  or  wife  and 
next  of  kin,  and  when  the  class  consists  of  the  widow  and  the  father  only, 
the  latter  is,  under  section  2732,  subdivision  7,  entitled  to  share  equally 
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with  the  widow  iu  a  judgment  which  she  has  recovered  for  her  husband's 
death  by  negligence,  proper  deduction  being  made  for  the  expenses  of 
her  action  and  her  commissions  upon  the  recovery  as  his  administratrix. 
Matter  of  Snedeker  v.  Snedeker,  47  App.  Div.  471,  affirmed. 

(Argued  June  6.  1900;  decided  October  2,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made 
January  23,  1900,  affirming  an  order  of  the  Surrogate's  Court 
of  Kings  county  directing  tlie  payment  to  the  petitioner,  as 
next  of  kin,  of  his  distributive  share  of  a  judgment  recov- 
erable by  the  administratrix  herein,  under  section  1902  of  the 
Code  of  Civil  Procedure. 

The  f'jCts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  M,  Stafford  for  appellant.  The  cause  of  action 
under  which  the  judgment  was  recovered  is  purely  statutory 
and  the  intention  of  the  legislature  must  govern  the  dispo- 
sition of  the  proceeds.  {Mundt  v.  Glokner^  24  App.  Div. 
111.)  The  intention  of  the  statute  is  to  afford  compensation, 
and  only  compensation,  to  those  relatives  of  the  decedent  who 
have  suffered  actual  money  loss  by  reason  of  his  death.  (Code 
Civ.  Pro.  §  1904;  Oldfield  v.  N,  T.  cfe  //.  It  R.  Co.,  14  N. 
Y.  314;  Tilleij  v.  //.  li,  R,  R.  Co,,  24  N.  Y.  471.)  The 
statute  must  be  construed  so  as  to  carry  out  the  intention,  as 
evidenced  by  the  entire  statute,  taken  together.  Any  pro- 
vision in  conflict  with  the  intention  thus  manifested  must 
give  way  to  such  intention.  The  intention  of  the  statute  in 
question,  so  manifested,  is,  in  a  case  like  the  present,  to  pro- 
vide a  recovery,  first,  for  the  benefit  of  a  surviving  wife,  and 
if  there  be  none,  then  to  the  next  of  kin  who  have  suffered 
pecuniary  loss.  {City  of  Rochester  v.  Coe,  25  App.  Div.  300  ; 
Peoph  V.  McGloin,  91  N.  Y.  241 ;  Matter  of  N,  Y.  cfe  B, 
Bridge,  72  N.  Y.  527  ;  People  ex  ret,  v.  Potter,  47  ]S\  Y.  375 ; 
People  ex  rel.  v.  Hyde,  89  N.  Y.  11 ;  People  ex  rel.  v.  McClave, 
99  N.  Y.  83 ;  Peojyle  ex  rel  v.  Better,  147  N.  Y.  164;  Tlege- 
rich  V.  Keddie,  99  N.  Y.  258  ;  Smith  v.  People,  47  X.  Y,  330 ; 
De  Camp  v.   Thompson,  IG  App.  Div.  528.)     The  statute 
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never  intended  to  place  next  of  kin  in  the  same  position  as  to 
sliaring  in  the  damages  recovered  as  the  widow  of  the  deceased 
deprived  by  his  death  of  her  only  means  of  support.  {Stuber 
V.  McEntee,  142  N.  Y.  203 ;  Mmult  v.  Glokner,  160  N.  Y. 
575.) 

A,  T.  Payne  for  respondent.  The  claim  that  the  widow  is 
entitled  to  the  whole  fund  is  a  challenge  to  the  provisions  of 
section  1903  of  the  Code  of  Civil  Procedure  and  cannot  be 
maintained.  {Birkett  v.  K  I.  Co.,  110  N.  Y.  508  ;  Oldfield 
V.  N,  Y.  &  IL  R.  li,  Co,,  14  N.  Y.  316 ;  Whitford  v.  P. 
R.  R.  Co.,  23  X.  Y.  468;  Tilli/  v.  //.  R,  R,  R,  Co.,  24  N. 
Y.  474 ;  Murphy  v.  N,  Y.  C.  &  11.  R.  R.  R.  Co.,  88  X. 
Y.  445  ;  Meyer  v.  Hart,  23  App.  Div.  131 ;  Johnson  y.  L.  I. 
R.  R.  Co.,  80  Hun,  3U6 ;  Hegerieh  v.  KfddU\  U9  X.  Y.  267 ; 
Stid>er  V.  McEntee,  142  X.  Y.  203 ;  Lipp  v.  Otis  Bros,  cfe  Co., 
161  X.  Y.  562.) 

Babtlett,  J.  The  appellant  in  this  proceeding  brought  an 
action  under  section  1902  of  the  Code  of  Civil  Procedure 
against  one  George  Malcolm  to  recover  damages  for  the  death 
of  her  husband,  Charles  Snedeker,  caused  by  the  negligent 
act  of  the  defendant ;  she  recovered  a  judgment,  entered  upon 
the  verdict  of  a  jury  for  $5,000.00,  aggregating  $5,771.95, 
damages  and  costs. 

The  deceased  left  no  children. 

The  father  of  the  deceased,  Thomas  H.  Snedeker,  insti- 
tuted this  proceeding  in  the  Surrogate's  Court  of  Kings 
county  by  petition  to  compel  the  widow,  as  administratrix,  to 
render  an  account  of  her  proceedings  in  respect  to  said  judg- 
ment and  pay  over  to  him  the  distributive  share  thereof  to 
which  he  claimed  to  be  entitled. 

After  hearing  the  parties,  an  order  \vas  entered  in  the  Sur- 
rogate's Court  granting  the  prayer  of  the  petition,  directing 
an  accounting  and  a  deduction  of  the  expenses  of  the  action 
in  which  the  judgment  was  recovered,  together  with  the 
commissions  of  tlie  administratrix. 
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The  Appellate  Division  aflSrraed  the  order  and  appeal  was 
taken  to  this  court.  The  widow  claims  that  the  action  in 
wliich  the  judgment  was  recovered  is  statutory  and  unknown 
to  the  common  law,  the  recovery  no  part  of  decedent's  estate, 
and  she  is  entitled  to  the  entire  amount  realized.  The  father 
of  the  deceased  insists  that  as  his  son  left  no  children  he  is 
entitled  to  share  with  the  widow  the  net  proceeds  of  the 
judgment. 

The  adjustment  of  these  conflicting  claims  depends  on  the 
construction  to  be  given  the  sections  of  the  Code  of  Civil 
Procedure  governing  the  action  instituted  by  the  administratrix. 

Section  1902  allows  the  action  to  be  brought  by  "the 
executor  or  administrator  of  a  decedent,  who  has  left,  him  or 
her  surviving,  a  husband,  wife,  or  next  of  kin." 

Section  1903  reads  as  follows  :  "  Thft  damages  recovered  in 
an  action,  brought  as  provided  in  the  last  section,  are  exclu- 
sively for  the  benefit  of  the  decedent's  husband,  or  wife,  and 
next  of  kin  ;  and  when  they  are  collected,  they  must  be  dis- 
tributed by  the  plaintiff,  as  if  they  were  unbequeathed  assets, 
left  in  his  hands,  after  payment  of  all  de})ts,  and  expenses  of 
administration.  But  the  plaintiff  may  deduct  therefrom  the 
expenses  of  the  action,  and  his  commissions  upon  the  residue ; 
which  must  be  allowed  by  the  surrogate,  upon  notice,  given 
in  such  a  manner  and  to  such  persons,  as  the  surrogate  deems 
proper." 

Section  1904  provides,  in  part,  that  "  the  damages  awarded 
to  the  plaintiff  may  be  such  a  sum  as  the  jury  *  *  *^  the 
court  or  the  referee,  deems  to  be  a  fair  and  just  compensation 
for  the  pecuniary  injuries,  resulting  from  the  decedent's  death, 
to  the  person  or  persons,  for  whose  benefit  the  action  is 
brought." 

Section  1905  provides  :  "  The  term  '  next  of  kin '  as  used 
in  the  foregoing  sections,  has  the  meaning  specified  in  section 
1870  of  this  act." 

Section  1870  reads :  "The  term  '  next  of  kin'  as  used  in 
this  title,  includes  all  those  entitled,  under  the  provisions  of 
law  relating  to  the  distribution  of  personal  property,  to  share 
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in  the  nnbeqneathed  assets  of  a  decedent,  after  payment 
of  debts  and  expenses,  other  than  a  surviving  husband  or 
wife." 

The  provisions  of  law  relating  to  the  distribution  of  per- 
sonal property  as  applicable  to  this  case  are  found  in  section 
2732  of  the  Code  of  Civil  Procedure,  subdivision  7.  This 
subdivision,  where  there  are  no  children,  divides  the  surplus 
between  the  widow  and  the  father. 

The  action  thus  provided  for  is  purely  statutory,  has  existed 
in  this  state  for  many  years  substantially  as  now  found  in  the 
Code  and  has  been  repeatedly  considered  by  the  courts. 

The  general  scheme  of  the  action  may  be  briefly  stated  as 
follows  :  An  executor  or  administrator  can  sue  only  where 
decedent  leaves  husband,  wife  or  next  of  kin;  when  the 
action  is  brought  it  is  for  the  exclusive  benefit  of  husband, 
or  wife,  and  next  of  kin  ;  the  proceeds  of  the  recovery  are  to 
be  distributed  among  the  class  named,  as  if  they  were  unbe- 
queathed  assets  remaining  after  payment  of  debts  and 
expenses;  the  statute  providing  for  the  distribution  of  per- 
sonal property  is  to  govern. 

In  Oldjield  V.  ir.  Y,  cfe  Harlem  R.  R,  Co.  (14  N.  Y.  310), 
in  considering  the  law  as  then  existing  (Laws  1847,  chap. 
450),  this  court  said  (p.  316) :  "  The  statute  does  not,  as  has 
been  supposed  by  some,  only  create  a  liability  in  those  cases 
where  the  relations  of  the  persons  to  be  indemnified  to  the 
person  killed  were  such  that  the  former  had  a  legal  right  to 
some  pecuniary  benefit  which  would  result  from  a  continu- 
ance of  the  life  of  the  latter,  and  wliich  was  lost  by  the  death. 
It  is  applicable  to  the  case  of  any  person,  where  death  ensues, 
who  could  himself,  if  living,  have  maintained  the  action,  and 
cannot  justly  be  limited  to  the  cases  of  a  wife  for  the  loss  of  a 
husband,  or  children  of  parents." 

It  is  tlien  pointed  out  that  the  words  "husband  or  wife" 
are  used  to  designate  persons  who  would  not  be  included  in 
the  term  "  next  of  kin." 

In  TUhy  v.  Iliuhoii  River  7?.  R.  Co.  (24  N.  Y.,  at  page 
474)  this  court  again  construed  the  act :  "  Next  of  kin  are 
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embraced  iu  its  language,  as  parties  who  may  be  pecuniarily 
injured  by  the  death  of  a  person  to  whom  they  stand  in  that 
relation  ;  and  it  is  not  required  that  the  degree  of  kindred 
should  be  such  as  to  create  the  duty  of  sustenance,  support  or 
education.  It  is  well  settled,  that  the  survivorship  of  a  wife 
is  not  essential  to  the  maintenance  of  the  action." 

In  Murphy  v.  iV^.  Y,  C.  dk  H,  R,  R,  R,  Co.  (88  N.  Y.  at 
page  447)  this  court  further  expressed  itself  as  follows : 
'*  Under  the  statute  of  1847  as  amended  it  matters  not  that 
some  of  the  next  of  kin  for  whom  the  action  is  prosecuted 
may  suflFer  greater  pecuniary  loss  from  the  death  than  others. 
The  sum  to  be  recovered  by  the  personal  representative  rep- 
resents the  entire  pecuniary  loss  resulting  from  the  death  to 
each  and  all  the  relatives  mentioned  in  the  statute." 

It  seems  very  clear  that  the  legislature  intended  to  create  a 
new  cause  of  action  for  the  benefit  of  the  husband  or  wife  and 
next  of  kin  of  a  decedent  as  a  class  and  the  damages  were  sup- 
posed to  cover  the  pecuniary  losses  suffered  by  every  person 
constituting  it. 

In  the  case  at  bar  the  class  consists  of  the  widow  and  father. 

It  does  not  follow  that  the  father  has  no  pecuniary  interest 
in  the  death  of  his  son.  It  might  have  happened  had  the  son 
survived  thirty  years  that  his  wife  would  have  died  childless 
and  he  be  left  as  the  only  support  of  an  aged  and  penniless 
father ;  or,  if  no  father  was  living,  but  several  next  of  kin  of 
the  same  degree,  it  is  within  the  range  of  possibilities  that  the 
decedent  might  have  accumulated  within  his  added  years  of 
life  a  considerable  estate  and  then  died  leaving  it  to  them. 
The  statute  evidently  deals  with  remote  and*  uncertain  dam- 
ages not  recoverable  at  common  law. 

We  are  not  insensible  to  the  peculiar  hardship  of  this  case 
where  a  widow,  left  without  means  of  support,  is  compelled 
to  divide  the  net  amount  of  the  judgment  she  has  recovered 
as  administratrix  with  a  man  of  means,  possessed  of  consider- 
able real  and  personal  property.  We  must,  however,  construe. 
the  law  as  it  is  written  regardless  of  the  seeming  injustice 
inflicted  iu  particular  cases  by  the  existing  rule. 
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The  pain.<?taking  and  able  brief  of  the  appellant's  counsel 
contains  excellent  argrnment*  calcnIiiCed  to  persuade  the  legis- 
latnre  tliat  the  statute  should  be  s*>  amende*!  as  to  prefer  the 
widow  and  the  fatherle&e,  left  without  means  uf  support,  over 
the  next  of  kin  whose  interest  is,  in  such  instances,  specula- 
tire  and  remote. 

The  order  of  the  Appellate  Division  should  be  aflSnned, 
with  costs. 

Fabker,  Ch.  J.,  0*Briex,  Haight,  Vanx,  Laxdox  and 
CcLLEX,  JJ..  concur. 

Order  affirmed. 


The  People  op  the  State  of  Xew  York  ex  rel.  Wiixiam  H. 
Kastob,  Respondent,  v,  IIexry  S.  Kearxy,  Commissioner 
of  Public  Buildings,  Lighting  and  Supplies  of  the  City  of 
New  York,  Appellant. 

Civil  Sebvice — New  York  City  —  Tenxre  op  Probatioxary 
Appointee.  Where  oae  has  been  appointed  to  a  position  in  the  civil 
service  of  the  city  of  New  York  for  a  probatiomiry  term,  as  prescribed  by 
the  civil  service  rales  of  that  city,  he  cannot  be  remuvt'd  during  such 
term  except  for  cause  after  an  opportunity  to  explain,  and  a  rule  pro- 
viding for  his  peremptory  discharge  during  the  term,  without  notice  of 
charges  or  an  opportunity  to  be  heard,  is  invalid,  and  his  peremptory 
discharge  thereunder  unlawful. 

People  ex  tel.  KaMcr  v.  Kearny,  49  App.  Div.  125,  affirmed. 

(Argued  June  5,  1900;  decideii  October  2.  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  tirst  judicial  department,  made  March 
9,  1900,  reversing  an  order  of  Special  Term  denying  a  motion 
for  a  peremptory  writ  of  mandamus  to  reinstate  relator  as 
clerk  in  the  department  of  public  buildings,  lighting  and  sup- 
plies of  the  city  of  New  York,  and  granting  said  motion. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  Whalen^  Corporat'wii  Counsel  {Theodore  Cannoly 
of  counsel),  for  appellant.    If  a  short  term  of  office  or  employ- 
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ment  makes  manifest  to  the  head  of  a  department  that  the 
officer  or  employee  is,  for  any  reason,  an  unfit  or  improper 
person  for  his  position,  he  should  then  be  dismissed.  It  is 
impossible  to  foretell  what  term  of  probation  shall  be  suffi- 
cient in  any  one  case,  as  each  must  stand  by  itself.  {People 
ex  rel,  v.  Lyman^  1^7  N.  Y.  368 ;  Chittenden  v.  ^Vur%ter^ 
152  N.  Y.  345.)  The  fact  that  the  relator  was  a  regular  clerk 
in  a  department  does  not  in  any  way  alter  his  position,  fle 
was  without  special  rights  during  his  probationaiy  period. 
{People  ex  rel,  v.  Dalton,  158  N.  Y.  175;  L.  1897,  ch.  378, 
§§  124,  1543.) 

Julius  M,  Mayer  and  Abm.  S.  Gilbert  for  respondent.  A 
regular  clerk  in  a  department  of  the  city  of  New  York  cannot 
be  removed  except  for  cause  and  unless  he  has  an  opportunity  to 
make  an  explanation.  {People  ex  rel,  v.  Thompson^  94  N.  Y. 
451 ;  L.  1897,  ch.  378,  §  1543 ;  People  ex  rel.  v.  La  Orange, 
2  App.  Div.  444 ;  People  ex  rel,  v.  La  Orangey  7  App.  Div. 
311 ;  People  ex  rd.  v.  Board  of  Fire  CommiasionerSy  72  N. 
Y.  445  ;  People  ex  rel.  v.  Ilertle,  28  Misc.  Rep.  37 ;  46  App. 
Div.  505 ;  People  ex  rel,  v.  Brady,  43  App.  Div.  60.)  The 
probationary  period  means  the  whole  period  of  probation,  and 
during  said  period  relator  could  not  be  summarily  removed. 
(L.  1883,  eh.  354,  §  2;  L.  1899,  ch.  370,  §  8;  People  ex 
rel,  V.  Lyman,  157  N.  Y.  384 ;  Matter  of  Balcom,  28  Misc. 
Rep.  7 ;  People  ex  rel.  v.  Roosevelt,  23  App.  Div.  533 ;  Mat- 
ter of  Murray,  18  App.  Div.  337.) 

Landon,  J.  The  relator  stood  first  on  the  eligible  list  of 
the  municipal  service  commission  for  appointment  as  senior 
clerk  in  the  department  of  public  buildings.  This  was  in  the 
classified  service.  The  defendant  appointed  him  senior  clerk 
of  the  department,  to  take  effect  June  13,  1899,  and  the 
relator  entered  upon  his  duties.  On  June  17,  1899,  the 
defendant  discharged  him,  assigning  no  cause  and  giving  him 
no  hearing.  He  demanded  and  was  refused  reinstatement, 
and  moved  for  a  writ  of  mandamus  at  Special  Term.  The 
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motion  was  denied.  The  Appellate  Division  reversed  the 
order  denying  the  motion,  and  awarded  the  writ  for  the  rein- 
statement of  the  relator. 

At  the  time  of  his  appointment  chapter  370,  Laws  1899  was 
in  force  —  and  so  far  as  its  provisions  are  applicable  to  the  city 
of  New  York,  they  supersede  the  provisions  of  its  charter 
inconsistent  therewith.  {People  ex  rel.  Fleming  v.  Dalton^ 
158  N.  Y.  175.)  Section  8  provides :  "  All  appointments  or 
employments  in  the  classified  service  shall  be  for  a  probation- 
ary term,  not  exceeding  the  time  fixed  in  the  rules."  The 
act  provides  for  the  making  of  rules,  but  none  had  been  made. 
The  Appellate  Division  assumed  that  the  rules  in  force,  made 
under  section  124  of  the  charter,  applied  until  superseded  by 
new  rules.  Both  parties  concede  this  assumption  to  be  cor- 
rect under  section  27  of  the  act.  Under  section  124  of  the 
charter  the  municipal  civil  service  commission  was  authorized 
to  provide  "  for  a  period  of  probation  before  an  appointment 
or  employment  is  made  permanent."  The  commission  had 
provided  by  rule  35  that  "  all  employment  in  positions  under 
any  of  the  schedules,  except  Schedule  G,  shall  be  provisional, 
and  such  provisional  service  shall  continue  six  months  except 
in  Schedule  C,  when  it  shall  be  for  one  month,  during  which 
period  the  person  so  employed  may  at  any  time  he  peremp- 
torily discharged  from  serviced  The  relator's  oflSce  was  not 
in  either  Schedule  G  or  C.  The  rule  seems  to  limit  the  power 
of  peremptory  discharge  to  persons  appointed  under  Schedule 
C.  The  Appellate  Division  held  that  the  last  clause  of  this 
rule  was  void  as  in  excess  of  the  power  granted  by  section  124 
of  the  charter.     In  this  view  we  concur. 

"A  probationary  term  "  or  "  a  period  of  probation  "  implies 
definite  or  stated  length  of  dumtion,  especially  so  when 
such  term  or  period  is  to  be  provided  in  advance.  It  is 
not  "any  time"  within  a  fixed  length  of  duration,  unmeas- 
ured by  the  rules,  and  measurable  by  the  pleasure  or  will 
of  the  appointing  power.  Probation  or  probationary  implies 
the  purpose  of  the  term  or  period,  but  not  its  length ;  the 
rules  could  fix  its  length,  for  so  the  statute   provides,  but 
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could  not  make  its  length  provisional  in  point  of  time, 
for  that  would  be  to  unfix  it  or  annex  an  unauthorized 
item.  While  the  primary  purpose  of  the  law  is  to  secure 
efficient  service,  yet  the  probationary  appointee  is  thereby 
secured  an  experimental  trial  for  the  period  prescribed  by  the 
law  or  the  rules  made  in  pursuance  of  the  law,  and  he  is  not 
to  be  condemned  pending  the  trial  before  tlie  time,  given  him 
to  show  his  fitness,  has  expired,  except  after  an  opportunity 
to  explain  under  section  1543  of  the  charter.  In  People  ex 
rel.  Sweet  v.  Lyman  (157  N.  Y.  368)  the  appointee  served 
out  his  probationary  term,  less  one  day,  and  the  case  was 
decided  upon  other  grounds  and  does  not  apply.  The  case, 
then,  is,  that  the  relator  was  appointed  for  a  probationary 
term  of  six  months,  and  the  provision  of  rule  35  providing 
for  his  peremptory  discharge  during  his  probationary  term, 
without  notice  of  charges  or  opportunity  to  be  heard,  was 
invalid,  and,  therefore,  the  relator's  peremptory  discharge 
under  that  provision  of  the  rule  was  unlawful. 
The  order  should  be  aflirmed,  with  costs. 

Parker,  Ch.  J.  It  is  not  imlikely  that  the  public  interests 
would  be  best  subserved  if  the  statute  should  provide  that, 
during  the  probationary  period,  the  person  so  employed  might 
be  peremptorily  discharged  from  the  service,  but  as  it  does 
not,  I  agree  with  Judge  Landon  that  so  much  of  the  rule  as 
attempts  to  confer  upon  the  appointing  power  that  authority 
is  invalid. 

Haight,  J.  (dissenting).  The  relator,  having  passed  the 
civil  service  examination,  was  appointed  senior  clerk  and 
bookkeeper  in  the  department  of  public  buildings,  lighting 
and  supplies  by  the  defendant,  as  commissioner.  After  serv- 
ing a  few  days  the  relator  was  discliarged,  and  he  is  now 
seeking  mandamus  for  his  reinstatement.  His  right  to  the 
relief  sought  depends  upon  the  validity  of  rule  35  of  the 
municipal  civil  service  commission  of  the  city  of  New  York. 
It  provides  as  follows :    "  All  employment  in  positions  under 
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any  of  the  schedules,  except  Schedule  G,  shall  be  provisional, 
and  such  provisional  services  shall  continue  six  months,  except 
in  Schedule  C,  when  it  shall  be  for  one  month,  during  which 
period  the  persons  so  employed  may,  at  any  time,  be  peremp- 
torily discharged  from  service."  The  statute  in  force  at  that 
time  provided  that  "  all  appointments  or  employments  in  the 
classified  service  shall  be  for  a  probationary  term  not  exceed- 
ing the  time  fixed  in  the  rules."  (Laws  1899,  chapter  370, 
section  8.)  The  rule,  as  we  have  seen,  provides  for  a  provis- 
ional service  for  six  months,  but  authorizes  the  discharge  of 
the  person  employed  at  any  time  during  that  period.  It  is 
claimed  that  the  authority  to  discharge  at  any  time  during 
the  provisional  service  of  six  months  is  obnoxious  to  the 
statute,  and,  therefore,  to  that  extent  the  rule  is  void. 
I  do  not  so  read  the  statute.  The  provisions  of  the  stat- 
ute require  all  appointments  or  employments  to  be  for  a 
probationary  term,  but  that  term  must  not  exceed  the  time 
fixed  in  the  rules.  The  statute  in  no  place  states  that  the 
time  shall  be  for  six  months  or  for  a  period  fixed  by  the 
rules  ;  it  provides  that  it  shall  not  exceed  that  time.  It  may, 
therefore,  be  for  a  shorter  time.  Probation,  as  defined  by 
Webster,  signifies  a  proceeding  to  ascertain  the-  truth,  to 
determine  character,  qualification,  etc.  It  is  an  examination 
or  a  trial.  Xo  lexicographer  that  I  have  been  able  to  examine 
gives  to  the  word  the  meaning  of  definite  time.  Of  course, 
every  examination  or  trial  to  determine  fitness  and  capacity 
involves  some  time.  In  some  cases  it  may  be  short,  in  other 
cases  it  may  be  long.  Officers  charged  with  a  determinatibn 
of  the  qualifications  of  applicants  for  positions  may,  in  some 
instances,  discover  a  radical  defect  in  the  applicant  on  the  first 
day  of  a  trial,  while  in  other  cases  the  discovery  may  not  be 
made  in  months.  It,  therefore,  appears  to  me  that  it  was 
intended  by  the  statute  to  leave  the  question  of  time  to  the 
discretion  of  the  appointing  officer,  not,  however,  exceeding 
the  time  fixed  by  the  rules,  and  permitting  him  to  remove 
whenever  he  became  satisfied  that  the  applicant  was  not 
competent  and  that  the  civil  service  commissioners,  in  adopt- 
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ing  the  rule,  correctly  construed  the  true  meaning  and  pur- 
pose of  the  statute. 

It  is  said  that  this  construction  of  the  statute  would  permit 
officers  having  appointments  to  make  under  the  civil  service 
to  appoint  applicants  and  then  discharge  them  until  the 
name  of  a  person  was  reached  lower  down  upon  the  list 
that  the  officer  desired  to  appoint.  There  are  several  answers 
to  this  contention.  First,  No  complaint  in  court,  thus  far  in 
the  history  of  civil  service,  has  been  made  of  any  officer 
attempting  to  so  violate  the  statute.  Second,  If  he  did  vio- 
late the  statute  he  would  be  guilty  of  official  misconduct  and 
become  liable  to  a  removal  from  office.  And  third.  There  is 
no  necessity  for  an  officer  to  appoint  persons  in  order  to 
remove  them,  for  the  reason  that  he  is  given  the  power,  in  the 
iirst  instance,  to  select  the  person  that  he  desires  if  his  name 
is  upon  the  eligible  list  and  certified  by  the  civil  service  com- 
missioners. {People  ex  rel,  Balcom  v.  Mosher^  163  N.  Y.  32.) 
Again,  it  is  said  that  the  probationary  term  provided  for  by 
the  statute  is  to  enable  tlie  applicant  to  demonstrate  his  fitness 
to  the  appointing  officer ;  but  why  is  a  probationary  term 
necessary  to  enable  hifn  to  do  this?  He  could  satisfy  the 
appointing  officer  of  his  fitness  as  well  under  a  permanent 
appointment  as  under  a  probationary  one,  and,  consequently, 
the  probationary  statute  affords  him  no  relief  and  is  unneces- 
sary. Such  does  not  appear  to  be  the  purpose  of  the  proba- 
tionary statute.  The  civil  service  statute  prohibits  a  removal 
without  notice  given  and  an  opportunity  for  a  hearing. 
(Greater  New  York  Charter,  section  1543.)  The  officer  was, 
therefore,  called  upon  to  make  an  appointment  practically  for 
.  life  or  during  the  good  behavior  of  the  applicant.  But  before 
making  such  an  appointment  he  is  required  by  the  statute  to 
subject  the  applicant  to  a  probationary  trial  in  order  that  his 
qualifications  and  capacity  may  be  determined  by  a  practical 
test.  This  provision  of  the  statute,  it  appears  to  me,  was 
intended  for  the  benefit  of  the  office  and  tlie  public  who  are 
interested  in  having  fit  and  competent  persons  fill  the  public 
positions.     {People  ex  rel.  Sweet  v.  Lyinan,  157  N.  Y.  368.) 
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If  the  probationary  trial  is  for  the  benefit  of  the  appointee 
then  he  is  entitled  to  a  full  period  of  six  months,  the  last  day 
and  tlie  last  hour  in  which  to  qualify  himself  for  the  position 
and  to  induce  the  officer  to  retain  him,  even  though  his  defects 
were  numerous  and  apparent  to  the  officer  from  the  first  day 
of  his  service.  Not  only  this,  but  he  is  entitled  to  perform 
tlie  duties  of  the  particular  position  to  which  he  has  been 
appointed  during  the  full  period  fixed  by  the  rule.  This  may 
result  in  a  very  serious  injury  to  the  public  service  and  to  the 
officer  who  is  held  responsible  for  the  proper  conduct  of  the 
office  in  which  the  appointee  is  given  service.  He  may  be 
slow  and  allow  the  work  to  accumulate  to  such  an  extent  as  to 
practically  block  the  business  of  the  office.  He  may  be  care- 
less and  inaccurate  in  figures  and  thus  involve  his  principal  in 
financial  liabilities,  but  still  he  is  entitled  to  discharge  the 
duties  of  his  position  for  the  purpose  of  seeing  whether  he 
cannot  overcome  his  defects  during  the  liberal  period  given 
by  the  rules.  But  it  is  said  that  he  may  be  discharged  for 
cause  after  a  hearing ;  so  he  could  if  his  appointment 
was  permanent  and  not  probationary.  If  the  probationary 
appointment  is  to  be  given  the  same  force  and  effect  as  a  per- 
manent appointment,  there  is  no  use  of  a  probationary  trial, 
and  the  statute  so  providing  is  unnecessary.  But  such  was 
not  the  legislative  intent.  The  statute  is  a  wise  one  and  was 
intended  to  accomplish  a  just  result.  Restrictions  have  been 
placed  upon  removals  of  permanent  appointees,  and  such 
removals  may  become  subject  to  review  in  the  courts.  For 
this  reason  a  probationary  trial  has  been  provided,  during 
which  the  statute  has  placed  no  restriction  upon  the  power  of 
the  officer  to  remove.  Civil  service  is  for  the  public  good. 
It  was  never  intended  to  embarrass  the  faithful  discharge  of 
duties  by  public  officers,  or  to  endanger  tlie  proper  administra- 
tion of  such  offices.  It  provides  a  scheme  for  supplying  the 
public  service  with  honest,  capable  and  intelligent  servants. 
Applicants  must  not  only  pass  mental,  physical  and  educa- 
tional examinations,  but  they  must  also  submit  to  practical 
trials  with  reference  to  the  duties  of  the  position  itself.     All 
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these  requirements  must  be  met  before  they  become  entitled 
to  a  permanent  appointment.  Having  met  them  and  received 
the  permanent  appointment,  the  statute  then  steps  in,  and  not 
until  then,  and  protects  them  in  their  position  and  prevents 
their  removal  except  after  notice  of  cause  and  an  opportunity 
for  a  hearing. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
that  of  the  Special  Term  affirmed,  with  costs. 

Parker,  Ch.  J.  (in  memorandum),  O'Brien,  Bartlett, 
Vann  and  Cullen,  JJ.,  concur  with  Landon,  J.,  for  affirm- 
ance ;  Haight,  J.,  dissents. 

Order  affirmed. 


In  the  Matter  of  the  Accounting  of  Alexander  B.  Crane,  as 
Substituted  Trustee  of  Lewis  F.  Battelo?,  Deceased. 

C.  Lewis  Bigos  et  al..  Appellants ;  Duncan  Edwards  et  aL, 

Respondents; 

Construction  of  Will — Vested  or  Contingent  Remainder.  Under 
a  will  which  bequeaths  the  residue  of  the  estate  to  the  executors  in  trust, 
commands  them  to  sell  the  real  estate,  convert  the  personalty  into  cash 
and  invest  the  proceeds,  directs  that  the  trust  term  shall  be  measured  by 
the  life  of  the  testator's  wife,  to  whom  the  executors  are  to  pay  an  annuity, 
and  provides  that  "upon  the  decease  of  my  said  wife  I  order  and  direct 
that  my  estate  be  divided  "  equally  between  his  brothers  and  sisters  and 
niece,  each  to  take  an  equal  share,  except  that  from  the  share  of  one  of  the 
brothers  a  certain  sum  shall  be  deducted  "which  sura  I  do  give  and 
bequeath  to  be  paid  to  my  nephew,"  and  further  provides  that  the  share 
of  such  brother  and  another  brother  shall  be  held  in  trust  during  their  lives, 
the  incx>me  to  be  paid  to  them  and  the  principal  to  their  issue  in  equal  shares 
after  their  death,  and  further  provides  that  if  any  of  the  brothers  and  sisters 
or  the  niece  shall  die  before  the  testator's  wife,  leaving  lawful  issue  him  or 
her  surviving,  the  share  of  one  so  dying  shall  be  paid  over  to  his  or  her 
issue  in  equal  shares,  and  if  no  issue  survives,  then  the  share  is  to  be 
divided  among  the  survivors  and  the  lawful  issue  of  any  of  one  or  more 
of  them  who  shall  have  died  leaving  lawful  issue  surviving,  each  one  of 
the  said  survivors  taking  one  equal  share  thereof,  and  the  lawful  issue  of 
any  one  deceased  to  take  the  share  of  the  parents,  if  one,  solely,  if  more 
than  one,  jointly  and  equally,  the  brothers,  sisters  and  niece  of  the  testator 
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take  contingent  remainders  only,  and  not  vested  remainders  subject  to  be 
divested  as  to  any  one  of  them  by  his  or  her  death  prior  to  the  decease  of 
the  testator's  wife;  and  in  the  event  of  the  death  of  one  of  them  before 
the  widow,  those  of  his  or  her  children  who  survive  the  widow  take  to 
the  exclusion  of  an  assignee  of  a  child  who  died  unmarried  and  leaving  no 
issue  after  the  death  of  the  parent  but  during  the  lifetime  of  the  widow; 
since  aside  from  the  direction  to  the  executore  or  trustees  to  divide  and 
distribute  the  estate  upon  the  death  of  the  widow,  there  are  no  words 
importing  a  gift,  and  where  the  only  gift  is  found  in  a  direction  to  divide, 
or  pay,  at  a  future  time,  the  gift  is  future  not  immediate;  contingent  and 
not  vested. 
Matter  of  Gram,  86  App.  Div.  468,  reversed. 

.    (Argued  June  4,  1900 ;  decided  October  2,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made  Jan- 
uary 31,  1899,  affirming  a  decree  of  the  Surrogate's  Court  of 
the  county  of  New  York  judicially  settling  the  account  of 
Alexander  B.  Crane,  as  substituted  trustee  under  the  last  will 
and  testament  of  Lewis  F.  Battelle,  deceased,  and  construing 
certain  parts  of  said  will. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Stephen  0,  Lochioood  for  appellants.  The  decisions  of  the 
Supreme  Court,  Appellate  Division  and  of  the  Surrogate's 
Court  rest  upon  the  rule  that  the  law  favors  the  vesting  of  leg- 
acies, and  they  subvert  the  intention  of  the  testator  by  not  giving 
due  consideration  to  the  will  or  to  certain  other  rules  of  inter- 
pretation applicable  to  it.  (2  Redf.  on  Wills,  379 ;  Teed  v. 
Morton,  60  N.  Y.  506 ;  Vincent  v.  Nemhouse,  83  N.  Y.  511 ; 
3  Jarman  on  Wills,  588,  744 ;  Clark  v.  Cammann,  160  N.  Y. 
315.)  The  testator  intended  to  divide  his  residuary  estate  upon 
the  death  of  his  widow  among  living  legatees;  he  did  not 
intend  to  vest  any  interest  in  brothers,  sisters  and  niece  or 
their  issue,  during  the  lifetime  of  his  widow.  (1  Redf.  on 
Wills,  451;  Matter  of  Mosehj,  L.  R.  [5  App.  Cas.]  714; 
Matter  of  Broxon,  154  N.  Y.  314;  Clark  v.  Cammann,  14 
App.  Div.  127 ;  Ddaphl  v.  Shipman,  108  K  Y.  463 ;  Ship- 
man  V.  Rollins^  98  N.  Y.  311 ;  Geisse  v.  Bu?ice,  23  App. 
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Div.  289 ;  Parker  v.  TootaZ,  11  H.  L.  Cae.  164 ;  Smith  v. 
Edwards,  88  N.  Y.  92 ;  Teed  v.  Morton,  60  N.  Y.  506  ;  Vin^ 
cent  V.  Newhouse,  83  N.  Y.  511.)  The  interest  of  William  S. 
Biggs  in  the  estate  was  contingent  until  the  death  of  the  tes- 
tator's widow  ;  and  the  assignment  thereof  by  him  to  Edwards 
and  Davis  became  inop<irative  by  reason  of  liis  death  before 
the  testator's  widow.  {Teed  v.  Morton.  60. N.  Y.  506  ;  Mat- 
ter of  Boer,  147  N.  Y.  348 ;  Smith  v.  Edwards,  88  N.  Y.  92  ; 
Del^ney  v.  McCortnack,  88  N.  Y.  174;  Warner  v.  Durant, 
76  N.  Y.  136 ;  Yincmt  v.  Newhouse,  83  N.  Y.  511 ;  Bela- 
field  V.  Shipmam,,  103  N.  Y.  463 ;  Uolson  v.  hale,  95  N.  Y. 
588 ;  Shijpman  v.  Rollins,  98  N.  Y.  311 ;  Matter  of  Brown, 
154  K  Y.  314.) 

Duncan  Edwards  for  respondents.  The  testator's  inten- 
tion must  outweigh  any  rule  of  construction  to  which  it  is 
opposed.^  {Matter  of  Young,  145  N.  Y.  535 ;  Miller  v.  Gil- 
hert,  144' N.  Y.  68-73;  Shipman  v.  Rollins,  98  N.  Y.  311 ; 
Bisson  V.  W.  S,  R.  Co.,  143  N.  Y.  125.)  If  the  distribution 
in  the  future  of  a  trust  estate  under  a  will  appears  to  be  post- 
poned simply  to  let  in  some  intermediate  estate,  the  ulterior 
legatees  will  take  a  vested  interest  at  the  death  of  the  testator, 
and  in  this  case  at  the  earliest  possible  moment.  {Matter  of 
Embree,  9  App.  Div.  602 ;  154  N.  Y.  778  ;  Peckham  v.  Greg- 
ory, 4  Hare,  396  ;  Matter  of  Bennett,  3  K.  &  J.  280 ;  Matter 
of  Theed,  3  K.  &  J.  379;  Halifax  v.  Wilson,  16  Ves.  171 ; 
Loder  v.  Ilatfidd,  71  N.  Y.  92  ;  Matter  of  Young,  145  N.  Y. 
535;  Flanagan  v.  Staples,  28  App.  Div.  319;  Martin  v. 
Uolgate,  1  Eng.  &  Ir.  App.  175 ;  Campbell  v.  Stokes,  142 
X.  Y.  23.) 

Parker,  Ch.  J.  On  this  review  we  are  called  upon  to 
construe  the  will  of  Lewis  F.  Battelle,  who,  at  the  time 
of  its  execution,  had  no  descendants,  but  had  a  wife,  seven 
brothers  and  sisters  and  a  niece.  After  providing  for  the 
payment  of  his  debts  and  funeral  expenses  he  gave  to  his  wife 
his  household  furniture,  the  contents  of  his  stable  and  ten 
10 
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thonsand  dollars  in  money,  and  to  two  of  his  sisters  and  his 
brother  Thomas  certain  legacies,  after  which  he  devised  and 
bequeathed  all  the  rest  of  his  estate  to  his  executors  in  trust, 
commanding  them  to  sell  and  dispose  of  all  of  his  real  estate,  to 
convert  his  personalty  into  cash,  and  to  invest  the  avails  of 
such  sales  and  collections  in  bonds  secured  by  mortgages  on 
real  estate  in  the  city  of  New  York  or  in  Jersey  City,  New 
Jersey.  He  provided  that  the  trust  term  should  be  measured 
by  the  life  of  his  wife,  to  whom  the  executors  were  to  pay  an 
annuity  of  three  thousand  dollars,  and  also  provided  for  annui- 
ties to  two  of  his  sisters  and  a  niece.  So  much  of  the  will  as 
relates  to  the  disposition  of  the  principal  of  the  trust  after 
the  death  of  his  wife  reads  as  follows:  ''Sixth,  Upon  the 
decease  of  my  said  wife,  I  order  and  direct  that  my  estate  be 
divided  as  follows,  viz.:  Equally  between  my  brothers  and  sis- 
ters and  my  niece,  Flora  W.  Bulkley,  each  one  to  take  one 
equal  share  thereof,  provided,  however,  that  from  the  share 
which  my  brother  Charles^B.  BattjjUe  will  be  entitled  to 
there  shall  be  deducted  the  sum  of  five  thousand  dollars, 
which  sum  I  do  give  and  bequeath  to  be  paid  to  my  nephew 
Lewis  Francis  Battelle,  son  of  my  brother  Cornelius ;  and 
provided  further,  that  as  to  the  share  of  my  brother  Charles 
B.  Battelle,  I  direct  that  the  same  be  invested  by  my  execu- 
tors and  the  interest  and  income  thereof  be  applied  to  his  use 
during  his  life,  and  from  and  after  his  decease  that  the  prin- 
cipal thereof  be  paid  to  his  lawful  issue  in  equal  shares;;  and 
as  to  the  share  of  my  brother  Thomas  D.  Battelle,  I  direct 
that  the  same  be  invested  by  ray  executors  and  the  interest  or 
income  therefrom  be  applied  to  his  use  during  his  life  ;  and 
after  his  decease  that  the  principal  be  divided  among  my 
,>temaining  brothers  and  sisters,  and  provided  further  that  if 
my  said  nephew,  Lewis  Francis,  shall  depart  this  life  before 
my  wife,  then  the  said  five  thousand  dollars  is  to  be  divided 
.equally  between  his  sisters  then  living,  and  provided  furtherj 
that  if  any  of  my  said  brothers  and  sisters  and  niece  shall 
depart  this  life  before  my  said  wife,  leaving  lawful  issue  him 
or  her  surviving,  then  the  share  of  the  one  so  dying  shall  be 
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paid  over  to  their  issue  in  equal  shares.  Sliould  they  leave  no 
lawful  issue  him  or  her  surviving,  then  the  share  is  to  be 
divided  among  the  survivors  and  the  lawful  issue  of  any  one 
or  more  of  them  who  shall  have  died  leaving  lawful  issue  him 
or  her  surviving,  each  one  of  the  said  survivors  taking  one 
equal  share  thereof,  and  the  lawful  issue  of  any  one  deceased 
to  take  the  share  of  the  parents,  if  one  solely,  if  more  than 
one,  jointly  and  equally." 

The  testator's  seven  brothers  and  sisters  and  his  niece, 
Flora  W.  Bulkley.  survived  him,  but  all  died  during  the  life- 
time of  the  widow,  four  leaving  issue  who  survived  the  widow 
and  four  without  issue.  One  of  his  sisters,  Emma  Biggs,  died 
during  the  lifetime  of  the  widow  leaving  six  children,  one  of 
whom,  William  S.  Biggs,  assigned  his  interest  under  the  will 
of  the  testator  to  the  respondents  and  died  during  the  life- 
time of  the  testator's  widow  unmarried  and  leaving  no  issue. 
The  other  five  children  of  Emma  Biggs  survived  the  testator's 
widow  and  claimed  upon  the  accounting  of  the  executors 
before  the  surrogate  to  be  entitled  to  the  share  which  their 
mother  would  have  received  had  she  survived  the  testator's 
widow,  their  contention  being  that  the  share  of  their  mother 
remained  contingent  until  the  death  of  the  testator's  widow, 
and  hence  should  be  paid  to  her  five  living  children  ;  but  the 
surrogate  adjudged  that  the  one  quarter  part  of  the  estate 
which  would  have  been  paid  to  Emma  Biggs  had  she  outlived 
the  testator's  widow  vested  in  her  issue  at  her  death  and 
should  be  divided  into  six  equal  parts,  one  of  which  should  be 
paid  to  each  of  the  five  surviving  children  of  Emma  Biggs 
and  the  remaining  part  to  the  assignee  of  William  S.  Biggs. 
The  Appellate  Division  agreed  with  this  determination  and 
aflirmed  the  decree.  In  reaching  this  conclusion  the  court 
below  construed  the  will  as  vesting  the  remainders  given  to 
the  brothers  and  sisters  and  the  niece  immediately  upon  the 
death  of  the  testator,  subject  to  be  divested  as  to  any  of  the 
parties  by  their  death  prior  to  the  decease  of  the  testator's 
widow,  and  in  the  case  of  the  death  of  a  party  leaving  issue,  then 
on  such  death  vesting  the  share  of  the  parent  in  the  issue. 
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We  are  unable  to  agree  wijtli  the  courts  below  in  the  cbn- 
strnction  given  to  this  provision  of  the  will.  In  the  first 
place,  it  will  be  noted  that  there  is  no  direct  gift  of  the  prin- 
cipal of  the  trust  estate,  bnt  instead  a  direction  to  divide  it  on 
the  death  of  the  testator's  widow.  The  will  provides :  "  Upon 
the  decease  of  my  said  wife  I  order  and  direct  tliat  my  estate . 
be  divided  as  follows,  viz. :  Equally  between  my  brothers  and 
sisters  and  my  niece,  Flora  W.  Bulkley,  each  one  to  take  one 
equal  share  thereof.  *,  *  *  Provided  further,  that  if  any 
of  my  said  brothers  and  sisters  and  niece  shall  depart  this  life 
before  ray  said  wife,  leaving  lawful  issue  him  or  her  surviv- 
ing, then  the  share  of  the  one  so  dying  shall  be  paid  over  to 
their  issue  in  equal  shares."  Two  well-known  rules  of  con- 
struction are  applicable  to  this  provision  :  First.  Where  the 
only  words  of  gift  are  found  in  the  direction  to  divide  or  pay 
at  a  future  time  the  gift  is  future,  not  immediate;  contingent 
and  not  vested.  {Matter  of  Baet\  147  iST.  Y.  348,  354 ;  Delor 
field  V.  Sliipman^  103  N.  Y.  464;  Delaney  v.  McCormack^ 
88  N.  Y.  174, 183.)  Second.  Where  the  gift  is  of  money  and 
the  direction  to  convert  the  estate  is  absolute,  the  legacy  given 
to  a  class  of  persons  vests  in  those  who  answer  the  description 
and  are  capable  of  taking  at  the  time  of  the  distribution. 
{Teed  v.  Moi^ton,  60  N.  Y.  506;  Matter  of  Baer,  siijpra^ 
353 ;  Smith  v.  Edwards,  88  N.  Y.  92.)  In  the  latter  case 
Judge  Finch  said  :  "  It  has  been  often  held,  that  if  futurity  is 
annexed  to  the  substance  of  the  gift,  the  vesting  is  suspended  ; 
*  *  *  that  where  tlie  only  gift  is  in  the  direction  to  pay  or 
distribute  at  a  future  time,  the  case  ^s  not  to  be  ranked  with 
those  in  which  the  payment  or  distribiition  only  is  deferred, 
but  is  one  in  which  time  is  of  the  essence  of  the  gift."  It  is 
true  that,  to  these  general  rules  of  construction  there  are 
exceptions,  and  the  cases  noting  them  can  be  grouped  under 
two  heads:  First.  If  the  postponement  of  the  payment  is 
for  the  purpose  of  letting  in  an  intermediate  estate,  then  the 
interest  shall  be  deemed  vested  at  the  death  of  the  testator 
and  the  class  of  legatees  is  to  be  determined  as  of  that  date, 
for  futurity  is  not  annexed  to  the  substance  of  the  gift. 
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To  the  contention  that  it  has-  been  held  that  Mattel'  of 
Eiribree  (9  App.  Div.  602,  aflSrmed  in  this  court  on  opinion 
below)  is  within  that  exception  and,  therefore,  this  case  is,  we 
answer  that  in  the  Bmhree  case  (in  the  language  of  the  opinion) 
"  Whatever  contingency  existed  at  the  time  the  will  was  exe- 
cuted entirely  disappeared  at  the  time  of  the  testator's  death ; " 
for  the  testator  left  no  issue  and  tlie  class  was  fixed  upon  his 
death  and  consisted  of  the  children  of  his  brothers  and  their 
heirs,  while  in  this  case  the  class  was  to  be  determined  at  the 
death  of  the  widow  and  to  consist  of  the  brothers  and  sisters 
and  niece  surviving  her,  and  the  issue  of  those  who  had  died 
leaving  issue.  The  contingency  upon  which  the  number  in 
the  class  was  made  to  depend  was  the  death  of  one  or  more 
of  them  without  issue  prior  to  the  death  of  the  widow.  It  is 
a  fact  that  all  of  them  died  and  only  four  left  issue,  and  thus 
there  tvere  but  four  in  the  class  when  the  event  occurred  upon 
the  happening  of  which  the  number  in  the  class  was,  by  the 
terras  of  the  will,  to  be  determined.  In  the  Emhree  case, 
therefore,  the  class  was  fixed  at  the  death  of  the  testator,  in 
this  at  the  death  of  the  widow,  and  hence  the  direction  to 
divide  at  that  time  annexed  futurity  to  the  substance  of  the 
gift,  and  thus  the  case  is  brought  within  the  rules  to  which 
reference  has  been  made,  unless  it  may  be  said  to  be  within 
the  other  exception  now  to  be  mentioned. 

The  second  exception  is  where  there  are  words  importing  a 
gift  in  addition  to  the  direction  to  executors  or  trustees  to  pay 
over,  divide  or  distribute  ;  in  such  a  c^se  the  general  rule  of 
construction  does  not  govern  because  the  language  employed, 
outside  of  the  direction  to  divide  or  distribute,  imports  a  gift 
and,  therefore,  the  situation  is  precisely  as  if  the  wdll  con- 
tained words  of  gift.  In  other  words,  to  state  the  proposition 
in  fatnilar  phrase,  where  from  the  examination  of  the  whole 
will  it  is  apparent  that  it  was  tlie  intention  of  the  testator  that 
the  estate  should  vest  in  tlie  beneficiaries  immediately  upon 
his  death,  the  rule  governing  where  there  is  merely  a  direction 
to  divide  at  a  future  time  must  be  subordinated  to  that 
broader  rule  which  requires  that  the  intention  of  the  testator 
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shall  control  where  it  can  be  ascertained  "  within  the  four 
corners  of  the  will."  The  remaining  question  then  is  whether 
such  an  intention  can  be  found  in  this  will,  for  if  it  cannot 
the  two  general  rules  of  construction,  to  which  reference  has 
been  made,  require  the  court  to  hold  that  the  interest  of  the 
beneficiaries  in  the  trust  estate  was  contingent  until  the  death 
of  the  testator's  wife. 

If  it  were  the  testator's  intention  to  vest  his  estate  in  his 
brothers  and  sisters  and  niece  at  the  time  of  his  death,  then 
under  the  conditions  that  existed  at  his  death  each  brother 
and  sister  and  the  niece  had  a  one-eighth  vested  interest  liable 
to  be  divested ;  and,  also,  each  of  them  had  a  contingent 
interest  (one-seventh  minimum,  with  increasing  fractions  by 
death)  in  the  other  shares,  contingent  on  each  of  the  others' 
lives ;  the  issue  on  the  death  of  the  parents  to  take  a  vested 
interest  in  the  original  share  of  the  parent,  and  have  a  con- 
tingent interest  in  the  share  of  each  of  the  remaining  brothers 
and  sisters  and  niece,  and  also  in  the  five  thousand  dollars 
intended  for  Lewis  Francis  Battelle.  Such  an  intention 
cannot  be  ascertained  as  a  result  of  an  application  of  the 
general  rules  of  construction,  as  we  have  seen,  nor  can  it,  we 
think,  be  spelled  out  of  either  the  language  employed  or  the 
general  scheme  of  the  will.  By  it  the  estate  devised  to  the 
executors  in  trust  was  in  its  entirety  to  continue  in  their 
possession  and  under  their  control  as  trustees  until  the  death 
of  the  testator's  widow,  the  legatees  named  in  the  sixth  section 
of  the  will  not  being  permitted  by  virtue  thereof  to  take  any 
advantage  by  possession  or  enjoyment  until  the  death  of  the 
widow.  Upon  the  death  of  the  widow  the  trust  estate  was  to 
be  divided  into  actual  shares  and  distributed,  the  shares  to  be 
equal  with  the  exception  that  the  sum  of  five  thousand  dollars 
(given  to  his  nephew  Lewis  F.  Battelle,  if  then  living,  or  if 
dead,  to  Lewis'  sisters,  if  then  living)  was  to  be  deducted  from 
the  portion  designated  in  the  will  as  the  share  of  Charles  B. 
Battelle.  This  latter  bequest  of  five  thousand  dollars  to 
Lewis,  it  is  urged,  furnishes  strc^ng  evidence  that  it  was  the 
intention  of  the  testator  that  the  tmst  estate  should  vest  at  his 
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death  iu  the  beneficiaries  named,  the  argument  made  being 
that  the  testator  intended  that  Lewis  should  receiv^e  this  legacy 
in  every  contingency  except  that  of  his  failure  to  survive  the 
widow,  for,  if  the  remainder  given  to  the  testator's  brother 
Charles  be  held  to  be  contingent  on  his  surviving  the  widow, 
then,  in  the  case  of  the  death  of  Charles  before  the  widow 
(which  has  happened),  there  would  be  no  share  of  Charles 
from  which  the  legacy  to  Lewis  could  be  taken,  a  difficulty 
that  is  wholly  obviated  by  holding  that  the  share  vested  in 
Charles  npon  tlie  testator's  death. 

A  careful  examination  of  the  sixth  provision  discloses  that 
this  argument  has  less  of  force  than  appears  upon  a  casual 
reading  of  it.  In  the  first  place  Charles'  share,  so  called,  was 
not  to  be  paid  to  him  upon  the  death  of  the  widow,  but  was 
to  be  set  aside  by  the  executors  and  held  in  trust  during 
Charles'  life,  the  income  only  to  be  paid  to  him,  the  principal 
to  be  paid  over  to  his  issue  at  his  death,  while  in  the  event  of 
his  death  and  that  of  his  issue  as  well,  no  such  share  was  to 
be  either  invested  or  paid,  in  which  event,  necessarily,  this 
sum  of  five  thousand  dollars  would  be  deducted  from  the 
aggregate  tefore  the  shares  of  the  others  could  be  paid  to 
either  Lewis  F.  Battelle  or  his  sisters,  should  they,  instead  of 
Lewis,  survive  the  widow.  The  five-thousand-dollar  legacy 
to  the  nephew  was  not  contingent  upon  the  life  of  Charles  B. 
Battelle  at  all,  for  it  was  relieved  from  any  such  contingency 
by  the  phrase,  "  which  sum  I  do  give  and  bequeath  to  be  paid 
to  my  nephew."  Again,  it  should  be  noted  that  every  legatee 
under  the  sixth  subdivision  of  the  will  had  an  interest  in  this 
five  thousand  dollars  until  the  death  of  the  widow,  conditioned 
upon  the  lives  of  Lewis  F.  Battelle  and  his  sisters.  The  words 
"equally  between  my  brothers  and  sisters  and  my  niece  Flora 
W.  Bulkley,  each  one  to  take  an  equal  sliare,"  in  so  far  as 
they  refer  to  the  shares  of  the  brothers  Charles  and  Thomas, 
were  qualified  by  other  provisions  of  the  sixth  clause  which 
reduced  their  interests,  in  the  event  of  their  outliving  the 
widow,  to  life  estates.  The  provision  "  that  if  any  of  my  said 
brothers  and  sisters  and  niece  shall  depart  this  life  before  mj 
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said  wife,  leaving  lawful  issue  him  or  her  surviving,  then  the 
share  of  the  one  so  dying  shall  be  paid  over  to  their  issue  in 
equal  shares,"  was  apparently  intended  to  substitute  the  issue 
of  parents  dying  after  the  will  was  made  for  the  parents  in 
the  class  to  which  they  would  have  belonged  if  living  at  the 
death  of  the  widow,  the  issue  standing  in  the  place  of  the 
ancestor  as  one  of  the  class  among  whom  tiie  shares  were  to 
be  divided.  While  the  sixth  clause  opened  with  a  direction 
to  the  executors  to  divide  the  estate  equally  between  the 
brothers,  sisters  and  niece  upon  the  death  of  the  widow,  and 
was  followed  by  qualifying  clauses  commencing  with  "  pro- 
vided however "  and  "  provided  further,"  adding  thereto  a 
further  direction  as  to  how  and  among  whom  this  aggregate 
fund  should  be  divided  and  portions  paid  over  and  other  por- 
tions invested,  thus  giving  to  the  trustees  explicit  instructions 
as  to  how  they  should  determine  once  for  all  at  the  death  of 
the  widow,  the  persons  among  whom  the  estate  should  be 
divided  and  their  respective  shares. 

Without  pursuing  this  subject  further  I  state  the  conclusion 
at  which  we  have  arrived :  That  aside  from  the  direction  to 
the  executors  or  trustees  to  divide  and  distribute  the  estate, 
there  are  no  words  importing  a  gift,  and  hence  it  becomes  our 
duty  to  give  force  and  effect  to  the  rule  that  where  the  only 
gift  is  found  in  a  direction  to  divide  or  pay  at  a  future  time, 
the  gift  is  future,  not  immediate ;  contingent  and  not  vested. 

The  order  should  be  reversed  and  the  decree  of  the  surro- 
gate so  modified  as  to  divide  the  share  which  Emma  Biggs 
would  have  received  had  she  outlived  testator's  widow,  among 
her  five  surviving  children,  with  costs  to  the  appellants  in  all 
courts. 

O'Brien,  IIaight  and  Landon,  J  J.,  concur;  BAKTLETrand 
Vann,  J  J.,  dissent ;  Cullen,  J.,  not  sitting. 

Order  reversed,  etc. 
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Amasa  "Worthington,  Appellant,  v.  The  London  Quakantee 
AND  Accident  Company,  Respondent. 

1.  Municipal  Court  op  the  Citt  op  New  York  is  not  a  new  Local 
AND  Inperior  Court — Jurisdiction  over  Foreign  Corporations  — 
Constitution,  Art.  6,  §  18.  The  Municipal  Court  of  the  city  of  New 
York  is  a  continuation,  consolidation  and  reorganization  of  the  District 
Courts  of  the  old  city  of  New  York  and  the  Justices'  Courts  in  the  first, 
second  and  third  districts  of  the  old  city  of  Brooklyn  under  a  new  nam^, 
and  is  not  a  new  local  inferior  court  within  section  18  of  article  6  of  the 
Constitution  authorizing  the  legislature  to  establish  inferior  local  courts, 
but  prohibiting  it  from  "hereafter"  conferring  upon  any  inferior  local 
court  of  its  creation  any  equity  Jurisdiction  or  any  greater  jurisdiction  in 
other  respects  than  is  conferred  upon  County  Courts  by  or  under  *' this" 
article;  and  the  provision  of  section  13ft4  of  "the  Greater  New  York 
charter,"  that  such  court  shall  liave  jurisdiction  "  of  a  foreign  corporation 
having  an  office  in  the  city  of  New  York,"  does  not  violate  such  consti- 
tutional provision,  but  merely  confers  upon  the  Municipal  Court  the 
jurisdiction  which  had  been  exercised  for  many  years  by  the  local 
tribunals  consolidated  in  that  court. 

2.  Scope  op  Constitutional  Limitation.  Assuming  that  the  Munic- 
ipal Court  of  the  city  of  New  York  is  a  new  local  court,  the  provision 
conferring  upon  it  jurisdiction  ''of  a  foreign  corporation  having  an  office 
in  the  city  of  New  York"  would  not  violate  section  18  of  article  6  of  the 
Constitution,  since  the  limitation  thereby  imposed  upon  the  power  of  the 
legislature  to  confer  jurisdiction  upon  future  inferior  local  courts  relates 
to  the  jurisdiction  as  to  subject-matter,  and  not  as  to  territory,  non-resident 
parties  defendant  or  foreign  corporations. 

Worthington  v.  London  Guar.  <S>  Ac.  Co.,  47  App.  Div.  609,  reversed. 

(Argued  June  6,  1900 ;  decided  October  2,  1900.) 

Appeal,  by  permission,  from  an  Drder  and  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  respectively  February  16  and  March 
3,  1900,  affirming  an  order  and  judgment  of  the  Appellate 
Term  of  the  Supreme  Court  for  said  department,  which 
reversed  a  judgment  of  the  Municipal  Court  of  the  city  of 
New  York  in  favor  of  plaintiff  for  a  sum  of  money  due  on 
contract. 

The  nature  of  the  action,  the  question  certified,  and  the 
facts,  so  far  as  material,  are  stated  in  the  opinion. 
11 
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Robert  L.  MorreU  for  appellant.  The  Municipal  Court  of 
the  city  of  New  York  has  jurisdiction  in  civil  actions  against 
a  foreign  corporation  having  an  office  in  the  city  of  New 
York.  (L.  1897,  ch.  378,  §  1364 ;  Const.  N.  Y.  art.  6,  §  18.) 
The  Municipal  Court  of  the  city  of  New  York  as  it  exists  in  the 
borough  of  Manhattan  is  not  a  new  local  inferior  court,  but  is 
a  continuation  of  the  District  Courts  of  the  city  of  New  York. 
{Matter  of  SchuUes^  33  App.  Div.  524;  People  ex  rd.  v. 
Porter,  90  N.  Y.  68 ;  Irwin  v.  M,  S.  By,  Co.,  38  App.  Div. 
253  ;  L.  1897,  ch.  378,  §  1608.)  Even  if  it  should  be  held 
that  the  Municipal  Court  is  a  new  local  inferior  court  created 
subsequent  to  the  Constitution  of  1895,  still  that  portion  of  the 
Greater  New  York  charter  giving  it  jurisdiction  over  foreign 
corporations  and  non-residents  is  constitutional  and  not  in  vio- 
lation of  section  18  of  article  6  of  the  Constitution  of  1895, 
because  it  was  not  the  intention  of  the  f  ramers  of  the  Constitu- 
tion of  1895  to  prohibit  the  legislature  from  creating  a  new  local 
inferior  court  having  at  least  the  jurisdiction  of  a  justice  of  the 
peace.  {Dodge  Mfg.  Co.  v.  N.  S.  C  Co.,  44  App.  Div.  603 ; 
Liiban  v.  Simonds,  46  App.  Div.  192 ;  Irwin  v.  M.  S.  Ry. 
Co.,  38  App.  Div.  261.)  A  foreign  corporation  is  not  "a  per- 
son, not  a  resident  of  the  county,"  within  the  meaning  of  sec- 
tion 14  of  article  6  of  the  Constitution.  {Plimpton  v.  Big- 
ehw,  93  N.  Y.  598.)  Every  reasonable  method  to  reconcile 
the  Municipal  Court  Act  with  the  Constitution  should  be 
resorted  to  before  the  statute  is  declared  unconstitutional. 
{People  ex  rel.  v.  Bd.  of  Supra.,  147  N.  Y.  1 ;  Code  Civ. 
Pro.  §  3228.) 

Frederick  Hulse  for  respondent.  The  Municipal  Court  of 
the  city  of  New  York  in  which  this  action  was  brought  had 
no  jurisdiction  of  tlie  defendent.  (Const,  of  N.  Y.  art.  6, 
§  18;  Plimpton  v.  Bigelow,  93  N.  Y.  592;  Irwin  v.  M.  S. 
Ry.  Co.,  38  App.  Div.  253  ;  Matter  of  Schultes,  33  App.  Div. 
524;  Tyroler  v.  Gummersbach,  28  Misc.  Rep.  151;  Scheich 
V.  G.  O.  F.  IL  Assn.,  29  Misc.  Eep.  358 ;  McConlogw  v. 
McCaffrey,  29  Misc.  Rep.  139 ;  McKenna  v.  F,  Im.  Co.,  28 
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Misc.  Eep.  173 ;  JRieser  v.  Parker^  27  Misc.  Rep.  205  ;  Bris- 
tor  V.  Flaherty,  30  Misc.  Rep.  Ill ;  8.  O.  Go.  v.  N.  S.  O.  Co., 
28  Misc.  Rep.  577.) 

Bartlett,  J.  This  action  was  commenced  in  the  Munici- 
pal Court  of  the  city  of  New  York,  borough  of  Manhattan, 
first  judicial  district,  against  the  defendant,  a  foreign  corpora- 
tion, created  by  the  laws  of  Great  Britain,  and  having  an 
office  in  the  city  of  New  York.  The  plaintifif  sued  to  recover 
a  sum  of  money  alleged  to  be  due  on  contract  and  recovered 
judgment.  The  Appellate  Terra  reversed  the  judgment  and 
the  Appellate  Division  affirmed  the  order  and  judgment  of 
reversal. 

The  only  question  discussed  in  the  opinions  of  the  appellate 
courts  was  that  of  jurisdiction,  it  being  held  that  the  Munici- 
pal Court  of  the  city  of  New  York  had  no  jurisdiction  of  the 
defendant,  notwithstanding  the  fact  that  "  The  Greater  New 
York  Charter"  provides  in  express  terms,  in  section  1364, 
that  said  court  has  jurisdiction  "  of  a  foreign  corporation  hav- 
ing an  office  in  the  city  of  New  York,"  for  the  reason  that 
this  provision  of  the  charter  is  violative  of  article  VI,  §  18, 
of  the  State  Constitution,  which  provides  that  the  legislature 
"shall  not  hereafter  confer  upon  any  inferior  local  court  of  its 
creation,  any  equity  jurisdiction  or  any  greater  jurisdiction  in 
other  respects  than  is  conferred  upon  county  courts  by  or 
tinder  this  article." 

The  argument  of  the  respondent  is  that  the  Municipal  Court 
is  a  new,  inferior,  local  court  created  by  the  charter,  and,  as 
the  State  Constitution  (Art.  VI,  §  14)  limits  the  jurisdiction 
of  County  Courts  to  residents  of  the  county,  the  legislature  was 
without  power  to  confer  jurisdiction  as  to  defendants  not 
residing  within  the  limits  of  the  present  city  of  New  York. 

This  view  of  the  law  has  been  approved  by  the  two  appeK 
late  tribunals,  and  a  question  is  certified  to  this  court  by  the 
Appellate  Division  reading  as  follows,  viz. :  "  lias  the  Munici- 
pal Conrt  of  the  city  of  New  York  jurisdiction  to  render 
judgment  against  the  defendant  in  this  cause  i " 
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This  decision  has  sucli  a  serious  effect  on  the  business  inter- 
ests of  a  great  city  containing  about  three  millions  and  a  half 
of  inhabitants,  that  the  question  may  well  be  asked  whether  a 
situation  is  not  presented  wliere  the  familiar  rule  of  construc- 
tion may  be  applied  most  rigidly,  that  a  statute  can  be  declared 
unconstitutional  only  when  it  can  be  shown  beyond  reasonable 
doubt  that  it  conflicts  with  the  fundamental  law,  and  that 
until  every  reasonable  mode  of  reconciliation  of  the  statute 
with  the  Constitution  has  been  resorted  to  and  reconciliation 
has  been  found  impossible,  the  statute  will  be  upheld.  {Peo- 
ple ex  reh  Henderson  v.  Supervisors^  147  N.  Y.  1.) 

To  the  charter,  as  to  every  statute,  the  presumption  of 
constitutionality  attaches ;  the  burden  rests  upon  the  defend 
ant  to  show  it  is  unconstitutional. 

It  is  well  at  the  outset  to  recall  the  jurisdiction  of  inferior 
local  courts,  in  the  territory  now  embraced  within  the  city  of 
New  York,  prior  to  January  1st,  1898,  when  the  greater  city 
came  into  existence.  The  District  Courts  in  the  old  city  of 
New  York,  answering  to  Justices'  Courts  in  the  other  portions 
of  the  state,  had  existed  for  nearly  one  hundred  and  fifty 
years,  and  under  the  Consolidation  Act  (§  1283)  had  jurisdic- 
tion in  civil  actions  for  a  limited  amount  of  non-residents  of 
the  county  and  foreign  corporations,  provided  they  had  an 
oflSce  in  the  city  of  New  York.  Within  the  Ihnits  of  the  old 
city  of  New  York  there  was  neither  County  Court  nor  justice 
of  the  peace. 

In  Brooklyn  there  existed  courts  known  as  Justices'  Courts 
with  non-resident-  jurisdiction,  and  in  other  portions  of  the 
territory  now  embraced  within  the  greater  city  were  justices 
of  the  peace  and  County  Courts,  the  former  having  jurisdic- 
tion of  defendants  who  were  non-residents  of  the  county  and 
the  latter  confined  to  residents. 

The  old  city  of  New  York,  as  is  well  known,  had  a  large 
number  of  non-residents  who  came  within  its  limits  every  day 
to  do  business,  and  against  whom  numberless  small  claims 
were  constantly  arising  in  favor  of  residents.  For  time  out 
of  mind  these  claims  had  been  collected  in  the  District  Courts 
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in  tlie  exercise  of  jurisdiction  that  greatly  promoted  the  inter- 
ests of  those  seeking  to  enforce  these  minor  causes  of  action ; 
but  if  the  decision  in  the  case  at  bar  is  to  stand,  these  com- 
paratively insignificant  demands  are  to  be  litigated  in  the 
Supreme  Court,  and  if  under  fifty  dollars  all  remedy  is  cut 
off,  as  costs  would  not  be  recoverable  in  a  court  of  record. 
(Code  of  Civ.  Pro.  §  3228,  sub.  4.) 

If  this  is  the  legal  situation  it  is  beyond  legislative  remedy, 
and  must  await  the  slow  process  of  a  constitutional  amendment. 

It  is  quite  inconceivable  that  the  legislature  contemplated 
any  such  radical  change,  and  its  clear  intention,  in  view  of 
the  growing  needs  of  the  greater  city,  was  to  continue  in  full 
force  the  jurisdiction  over  non-residents  and  foreign  corpora- 
tions as  to  minor  claims. 

It  requires  clear  and  unmistakable  language  to  deprive  the 
local  courts  of  the  city  of  New  York  of  jurisdiction  over 
causes  of  action  originating  within  the  territorial  limits  of  the 
tribunal,  ai?d  where  the  defendant,  if  a  non-resident,  is  served 
within  the  boundaries  of  the  city,  or  if  a  foreign  corporation 
has  a  place  of  business  therein.  The  task  imposed  upon  the 
commissioners  who  drafted  the  charter  of  the  greater  city 
required  them  to  unite  into  one  great  municipality  the  cities 
of  New  York  and  Brooklyn  and  a  large  number  of  contiguous 
cities,  towns  and  villages.  Tlie  student  of  the  charter  is  con- 
stantly impressed  with  the  fact  that  it  is  not  a  new  enactment, 
but  a  continuation  of  the  Consolidation  Act  of  1882  and  its 
amendments  as  modified. 

This  principle  of  construction  is  made  a  part  of  the  charter. 
(§  1608.) 

The  general  scheme  of  the  charter  was  to  continue  in  exist- 
ence the  old  city  of  New  York,  and  to  a  great  extent  its 
municipal  and  judicial  machinery,  and  to  unite  with  it  the 
outlying  territory,  which  aggregation  on  a  day  named  would 
become  the  new  city  of  New  York. 

This  scheme  being  kept  in  mind,  the  details  of  the  charter 
are  rendered  clear  and  harmonious. 

The  first  step  was  a  provision  that  the  wards  of  the  old  city 
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of  New  York  should  be  continued  with  their  present  bounda- 
ries apd  numbers  and  known  as  wards  of  the  borough  of  Man- 
hattan and  the  Bronx,  respectively.     (§  1578.) 

The  provision  was  ako  made  to  continue  the  wards  of  the 
former  city  of  Brooklyn  as  wards  in  the  borough  of  Brooklyn. 
(§1577.) 

The  remaining  territory  which  was  to  constitute  the  greater 
city  was  dealt  with  in  a  very  different  manner. 

The  live  towns  and  all  the  incorporated  villages  within  the 
county  of  Richmond  were  abolished  and  that  territory  became 
wards  in  the  borough  of  Richmond  in  the  new  city.  (§§  1579, 
1580.) 

Certain  towns  and  villages  in  the  county  of  Queens  were 
also  abolished  and  the  territory  carved  up  into  wards  in  the 
borough  of  Queens  in  tlie  greater  city.     (§  1581.) 

This  was  followed  by  the  provision  that,  upon  the  taking 
effect  of  the  charter,  all  offices  in  these  cities,  villages,  towns 
and  school  districts  were  abolished,  except  as  otherwise  pro- 
vided. (§  1615.)  This  swept  out  of  existence  with  unim- 
portant exceptions  justices  of  the  peace  and  all  local  courts. 

The  county  of  Richmond  and  a  portion  of  the  county  of 
Queens  came  into  the  greater  city  without  judicial  machinery, 
except  as  provided  by  the  new  charter. 

The  old  city  of  New  York  and  the  city  of  Brooklyn  were 
possessed  of  local  courts  that  were  to  be  the  basis  of  a  system 
for  tlie  new  city. 

The  matter  of  inferior  local  courts  is  dealt  with  in  chapter 
XX  of  the  charter. 

Tlie  City  Court  of  New  York  was  continued  (§  1345),  and 
the  justices  thereof  were  permitted  to  serve  until  the  expira- 
tion of  their  respective  terms.     (§  1346.) 

From  and  after  midnight  of  the  thirty-first  of  January, 
1898,  the  Justices'  Courts  and  the  office  of  justice  of  the  peace 
in  the  cities  of  Brooklyn  and  Long  Island  City  were  abol- 
ished.    (§  1350.) 

Section  1351  reads  as  follows:  "On  and  after  the  first 
day    of    January,  eighteen    hundred   and    ninety-eight,    the 
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district  courts  of  the  city  of  New  York  and  the  justice^ 
courts  of  the  first,  second  and  third  districts  of  the  city 
of  Brooklyn  are  hereby  continued^  consolidated  and  reor- 
ganized tmder  the  name  of  '  The  Municipal  Court  of  the 
City  of  New  York,'  which  said  court  shall  be  a  local  civil 
court  within  the  city  of  New  York,  as  constituted  by  this 
act,  and  shall  not  be  a  court  of  record,  or  have  any  equity 
jurisdiction ;  but  shall  have  the  jurisdiction,  powers,  duties  and 
organization  hereinafter  prescribed." 

We  are  of  opinion  that  the  District  Courts  of  the  old  city 
of  New  York  and  the  Justices'  Courts  in  the  three  districts 
named  in  the  former  city  of  Brooklyn  were  not  abolished, 
but  were  continued,  consolidated  and  reorganized  under  a 
new  name. 

This  is  so,  not  only  because  it  is  the  plain  reading  of  the 
statute,  but  for  the  reason  that  other  provisions  of  the  charter, 
to  which  we  have  referred  and  to  which  we  shall  presently 
refer,  make  it  very  clear. 

It  is  argued  that  the  new  name  and  a  few  changes  as  to 
jurisdiction  create  a  new  court. 

This  contention  cannot  be  sustained.  It  wsw  never  sup- 
posed when  the  name  of  the  Marine  Court  of  the  city  of  New 
York  was  changed  to  that  of  the  City  Court  of  New  York,  a 
new  court  was  created,  even  when  accompanied  by  a  few 
changes  as  to  jurisdiction. 

In  the  case  at  bar  the  District  Court's  jurisdiction  as  to 
money  limit  was  $250.00,  and  as  to  territory  the  county  of 
New  York ;  to  the  continued,  consolidated  and  reorganized 
courts,  renamed  the  Municipal  Court,  is  given  a  money  limit 
of  $500.00  and  territorial  jurisdiction  coterminous  with  the 
greater  city. 

There  are  other  slight  changes  in  jurisdiction  not  important 
to  notice  at  this  time.  If  the  District  Courts  and  others  were 
continued,  as  we  have  held,  then  no  new  court  was  created 
and  the  jurisdiction  over  a  foreign  corporation  defendant, 
having  a  place  of  business  in  the  city  of  New  York,  survived 
the  consolidation  and  reorganization.     It  is  an  impressive  fact 
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that  a  portion  of  the  language  of  section  1351,  which  con- 
tinued the  old  courts,  is  taken  from  article  VI,  §  18,  of  the 
State  Constitution,  which  section  it  is  argued  was  violative  of 
its  provisions.  The  section  adopts  the  constitutional  limi- 
tations, evidently  by  reason  of  excessive  caution,  which  pro- 
hibit the  creation  of  a  court  of  record,  or  a  court  having 
equity  jurisdiction. 

It  is  thus  made  clear  that  the  drafter  of  this  section  had 
these  constitutional  provisions  before  him  when  he  drew  it. 

The  charter  commissioners  having  continued,  consolidated 
and  reorganized  these  courts  under  a  new  name,  proceeded  to 
provide  for  certain  details  consistent  with  the  situation.  The 
justices  of  the  consolidated  and  reorganized  courts  were  per- 
mitted to  serve  out  the  remainder  of  their  terms  as  justices  of 
the  Municipal  Court.     (§  1352.) 

It  then  remained  to  provide  the  full  number  of  justices  for 
the  Municipal  Court  and  indicate  the  districts  into  which 
the  greater  city  should  be  divided. 

The  borough  of  the  Bronx  was  constituted  two  districts; 
the  borough  of  Manhattan  eleven  ;  the  borough  of  Brooklyn 
five ;  the  borough  of  Queens  three,  and  the  borough  of  Rich- 
mond two,  making  a  total  of  twenty-three  districts.  (§§  1359 
to  1363.)  As  the  justices  of  the  continued  courts  in  office  at 
the  time  of  the  consolidation  were  not  sufficient  in  number  to 
provide  the  reorganized  court  with  a  justice  in  each  district, 
the  mayor  of  the  greater  city  was  allowed  to  appoint  the  num- 
ber necessary  until  'December  31&t,  1899.     (§  1352,  sub.  4.) 

No  one  is  eligible  to  the  office  of  justice  unless  he  is  a  resi- 
dent and  elector  in  the  district  for  which  he  shall  be  elected 
or  appointed,  thus  making  tlie  continued,  consolidated  and 
reorganized  court  a  substitute  for  the  inferior  local  courts  that 
had  either  been  continued  and  consolidated,  as  in  the  case  of 
the  old  cities  of  New  York  and  Brooklyn,  or  abolished  as  was 
the  fact  in  the  remaining  territory  of  the  greater  city. 
(§  1353.) 

The  scheme  of  the  charter,  as  thus  briefly  outlined,  leads  us 
to  the  conclusion  that  the  Municipal  Court  of  the  city  of  New 
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York  is  not  a  new  inferior  local  court,  but  old  local  tribunals 
continued,  consolidated  and  reorganized  under  a  new  came 
and  adapted  to  the  needs  of  the  greater  city. 

The  decision  of  this  case  might  very  well  rest  on  the  point 
already  discussed,  that  the  Municipal  Court  of  the  city  of 
New  York  is  not  a  new  local  court;  we  are,  however,  of 
opinion  that,  assuming  it  to  be  such,  there  was  no  violation  of 
article  VI,  §  18,  of  the  State  Constitution,  when  the  legislature 
vested  it  with  the  same  jurisdiction  as  to  non-resident  defend- 
ants and  foreign  corporations  as  had  been  for  many  years 
conferred  on  the  District  Courts  in  the  city  of  Kew  York, 
and  to  some  extent  on  justices  of  the  peace  in  other  portions 
of  the  state. 

This  section  of  the  Constitution  reads  as  follows : 

"  Inferior  local  courts  of  civil  and  criminal  jurisdiction  may 
be  established  by  the  legislature,  but  no  inferior  local  court 
hereafter  created  shall  be  a  court  of  record.  The  legislature 
shall  not  hereafter  confer  upon  any  inferior  local  court  of  its 
creation,  any  equity  jurisdiction  or  any  greater  jurisdiction  in 
other  respects  than  is  conferred  upon  county  courts  by  or 
under  this  article.     *     *     * " 

The  object  of  the  fraraers  of  the  Constitution  seems  very 
plain.  The  inferior  local  court  could  be  created  by  the  legis- 
lature, but  certain  limitations  were  placed  upon  this  power. 
The  court  so  created  could  not  be  a  court  of  record,  and  was 
clothed  with  a  jurisdiction  which  confined  it  to  locality,  that 
is,  to  county,  city,  town  and  village. 

In  Landers  v.  Staten  Inland  R,  R.  Co.  (53  N.  Y.  450) 
this  court  had  occasion  to  consider  article  6,  §  12,  of  the 
judiciary  article  of  the  Constitution,  as  amended  in  1869, 
which  continued  the  Superior  Court  of  the  city  of  New  York, 
the  Court  of  Common  Pleas  of  the  city  and  county  of  New 
York,  the  Superior  Court  of  Buffalo,  and  the  City  Court  of 
Brooklyn  with  the  powers  and  jurisdiction  they  then  had, 
"and  such  further  civil  and  criminal  jurisdiction  aa  may  be 
conferred  by  law." 

It  was  held  that  legislation  seeking  to  vest  in  the  City 
12 
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Court  of  Brooklyn  jurisdiction  of  an  action  against  a  corpora- 
tion for  negligence  as  a  common  carrier,  where  the  cause  of 
action  arose,  the  business  of  the  corporation  was  transacted 
and  its  offices  located  outside  of  the  city  of  Brooklyn,  was 
unconstitutional,  and  that  the  words  "  further  civil  and  crimi- 
nal jurisdiction  "  had  reference  to  the  object  of  the  jurisdic- 
tion and  not  to  the  territory  or  the  persons  of  suitors.  (Vide 
People  ex  rel.  Townsend  v.  Farter^  90  N.  Y.  68,  75.) 

When  the  judiciary  article  of  the  Constitution  of  1894  was 
framed  this  matter  of  limitation. as  to  locality  had  been  fully 
construed  by  the  courts  and  the  convention  deemed  it  wise  to 
place  an  additional  restraint  upon  the  legislature  when  defin- 
ing the  powers  of  inferior  local  courts,  to  be  exercised  within 
their  territorial  limits,  and,  hence,  we  have  the  provision  of 
the  Constitution  already  quoted,  which  prohibits  the  legis- 
lature from  granting  ''any  greater  jurisdiction  in  other 
respects  than  is  conferred  upon  County  Courts  by  or  under 
this  article." 

It  is  very  clear  that  the  framers  of  the  Constitution  intended 
that  not  only  should  the  inferior  local  court  be  strictly  con-, 
fined  to  its  locality,  but  that  the  extent  of  its  jurisdiction 
should  be  so  limited  that  there  would  be  no  danger  of  powers 
being  conferred  by  the  legislature  that  might  interfere  with 
the  Supreme  Court  in  the  exercise  of  its  general  jurisdiction 
througliout  the  state. 

The  local  court  was,  therefore,  to  have  no  greater  jurisdic- 
tion than  the  County  Court. 

What  does  this  reasonably  mean,  in  view  of  the  manifest 
intention  of  the  framers  of  the  Constitution  in  drafting  this 
limitation  ?  It  proliibits,  in  effect,  the  creation  of  an  inferior 
local  court  possessing  greater  powers  and  dignity  than  the 
County  Court. 

The  Constitution  provides  (Art.  6,  §  14),  in  dealing  with 
County  Courts,  that  they  shall  be  continued  and  exercise  the 
powers  and  jurisdiction  they  then  possessed,  and  the  legis- 
lature was  empowered  to  enlarge  or  restrict  the  jurisdiction 
provided  it  should  not  be  so  extended  as  to  authorize  an  action 
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therein  for  the  recovery  of  money  only,  in  wliich  the  sum 
demanded  exceeded  two  thousand  dollars  or  in  which  any 
person  not  a  resident  of  the  county  is  a  defendant. 

This  constitutional  limitation  as  to  amount  discloses  the 
intention  to  continue  the  County  Court  as  an  inferior  local 
tribunal,  notwithstanding  it  was  a  court  of  record.  (Code  of 
Civ.  Pro.  §  2,  subd.  8.)  The  framers  of  the  Constitution,  in 
contemplating  the  creation  of  inferior  local  tribunals  by  the 
legislature  and  Umiting  its  power,  were  not  dealing  with  the 
jurisdiction  of  these  future  courts  as  to  territory,  non-resident 
parties  defendant  or  foreign  corporations,  but  as  to  subject- 
matter;  they  were  not  to  have,  in  a  general  way,  greater  pow- 
ers, importance  and  dignity  than  a  County  Court.  In  confer- 
ring upon  the  Municipal  Court  the  jurisdiction  of  the  District 
Courts  of  the  city  of  New  York  and  of  justices  of  the  peace 
elsewhere,  which  had  been  exercised  for  many  years  by  these 
local  tribunals,  the  legislature  did  not  create  a  local  court  pos- 
sessing greater  powers,  importance  and  dignity,  within  the 
general  provisions  of  the  Constitution  we  are  considering, 
than  the  County  Court. 

The  constitutionality  of  the  charter  of  the  city  of  New 
York  in  this  respect  is,  therefore,  maintainable  upon  both  of 
the  grounds  discussed  in  this  opinion. 

We  answer  the  question  propounded  to  us  in  the  affirmative. 

The  order  and  judgment  of  the  Appellate  Division  appealed 
from  should  be  reversed,  and  the  order  and  judgment  of  the 
Appellate  Term,  first  department,  which  were  affirmed  by  the 
Appellate  Division,  should  also  be  reversed,  with  costs  to  the 
plaintiff  in  Appellate  Term,  Appellate  Division  and  in  this 
court. 

The  record  should  be  remitted  to  the  Appellate  Term,  with 
the  direction  to  hear  and  determine  the  appeal  herein  on  the 
merits. 

Haight,  J.  I  concur  in  the  opinion  of  Bartlett,  J.,  in  so 
far  as  he  holds  that  the  Municipal  Court  of  the  city  of  New 
York  is  a  continuation  of  the  District  Court  of  the  old  city. 
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and  is  not  a  new  local  and  inferior  court  within  article  6,  sec- 
tion 18,  of  the  Constitution. 

I  am  in  doubt,  however,  with  reference  to  his  construction 
of  that  section.  I  am  rather  inclined  to  the  view  that  that 
section  of  the  Constitution  has  reference  to  local  inferior 
courts  established  by  the  legislature  in  any  part  of  the  state 
and  not  necessarily  restricted  to  cities,  in  which  the  power  is 
limited  to  the  jurisdiction  conferred  upon  County  Courts  both 
as  to  persons  and  to  subject-matter.  But  it  appears  to  me 
that  the  Municipal  Court  of  the  city  of  New  York,  as  it 
exists,  is  a  District  Court  within  the  provisions  of  section  17, 
article  6,  of  the  Constitution  which  provides  that  "  justices  of 
the  peace  and  district  court  justices  may  be  elected  in  the 
different  cities  of  this  state  in  such  manner  and  with  such 
powers^  and  have  such  terms  respectively  as  are  or  shall  he 
prescribed  by  law."  Here  we  have  a  provision  of  the  Consti- 
tution, relating  to  cities  only,  which  makes  provision  for  Dis- 
trict Court  justices,  not  only  as  to  those  existing,  but  also  to 
such  as  shall  he  liereafter  provided  by  law.  As  to  such  jus- 
tices, they  are  to  have  **'  such  powers "  as  the  legislature  shall 
provide,  and  there  is  no  limitation  whatever.  It  is  true  that 
the  court  in  question  is  not  called  in  the  statute  a  District 
Court.  Its  name  is  the  Municipal  Court,  but  the  change  in 
name  is  immaterial.  This  view  leaves  all  of  the  provisions  of 
the  Constitution  in  harmony.  We  have  provisions  establishing 
courts  of  record  and  then  providing  for  justices  of  the  peace 
in  towns,  and  also  for  justices  of  the  peace  or  District  Courts 
in  cities  in  which  the  jurisdiction  of  the  court  is  left  to  the 
discretion  of  the  legislature  which  has  already  given  to  such 
courts  jurisdiction  of  actions  of  this  character.  Then,  and  in 
addition  to  this  provision,  authority  is  given  to  the  legislature 
by  section  18  to  establish  other  local  inferior  courts  of  civil 
and  criminal  jurisdiction  not  limited  to  cities,  but  for  the 
counties,  towns  and  villages  as  well,  the  jurisdiction  of  which 
shall  not  be  greater  than  that  conferred  upon  County  Courts. 

My  conclusion  is  that  the  Municipal  Court  is  a  District  Court 
within  the  city  of  New  York,  authorized  l)y  section  17  of  the 
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Constitution  referred  to,  and  that  it  has  such  powers  blb  the 
legislature  has,  or  shall  hereafter  prescribe,  and  that  under 
the  charter  of  Greater  New  York  it  had  jurisdiction  of  this 
cause  of  action. 

Parker,  Ch.  J.,  concurs  on  first  ground ;  O'Brien,  Haight 
(in  memorandum),  Vann,  Landon  and  Cullen,  JJ.,  concur. 

Order  reversed,  etc. 


The  People  of  the  State  of  New  York,  Appellant,  v.  The 
Buffalo  Fish  Company,  Limited,  Respondent; 

Game  Law  —  Possession  of  Fish  Inhibited  Thereby  During  Close 
Season.  The  prohibition  against  the  possession  of  certain  Ash  during  the 
close  season  contained  in  the  Fisheries,  Game  and  Forest  Law  (L.  1892, 
ch.  488,  §§  110,  112,  as  amd.  by  L.  1896,  ch.  531  and  L.  1898,  ch.  109) 
applies  only  to  such  fish  as  are  taken  from  the  waters  of  this  state  and  not 
to  those  imported  from  a  foreign  country;  and  the  mere  possession  of  fish 
of  the 'species  inhibited,  by  any  person  within  this  state,  during  the  close 
season,  is  not  in  itself  a  violation  of  the  law,  although  it  is  prima  facie 
evidence  thereof  and  casts  upon  him  the  burden  of  proving  facts  showing 
his  possession  to  be  lawful. 

People  V.  Buffalo  Fish  Co.,  45  App.  Div.  681,  aflBrmed. 

(Argued  May  16.  1900;  decided  October  2,  1900.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  November  29,  1899,  affirming  an  interlocutory 
judgment  in  favor  of  defendant  entered  upon  an  order  of 
Special  Term  overruling  a  demurrer  to  the  defendant's  answer. 

The  People  brought  this  action  to  recover  from  the  defend- 
ant, a  domestic  business  corporation,  certain  penalties  pro- 
vided for  in  the  provisions  of  the  Fisheries,  Game  and  Forest 
Law  of  1892,  as  amended,  for  having  in  its  possession  during 
the  close  season  certain  fish  described  as  pike,  pickerel,  bass 
and  muskallonge.  •  A  first  cause  of  action  charged  a  certain 
violation  of  the  provisions  of  section  110  of  the  act,  which 
concern  pike  and  pickerel ;  a  second  cause  of  action  charged 
a  further   violation   of  the   provisions   of  the   same   section 
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which  concern  bass  and  a  third  cause  of  action  similarly 
charged  a  violation  of  the  provisions  of  section  112  of  the 
same  act,  which  concern  muskallonge.  The  defendant's 
answer  admitted  having  the  fish  in  its  possession,  as  charged, 
and  set  up,  by  way  of  new  matter  in  defense,  that  the  fish  in 
question  were  fresh  water  fish  and  were  caught  and  killed 
within  the  provinces  of  Ontario  and  Manitoba,  in  the  Domin- 
ion of  Canada,  at  a  time  when  it  was  lawful  to  catch  and  kill 
the  same  there ;  tliat  they  were  there  purchased  by  the 
defendant  and  were  imported  through  the  customs  depart- 
ment of  the  United  States,  under  the  provisions  of  the  United 
States  tariff  laws,  and  the  fixed  duty  thereon  paid :  that  the 
acts  of  the  legislature  of  the  state  of  New  York  con- 
flicted with  the  acts  of  Congress  in  regulating  the  dealing  in 
fish  as  an  article  of  commerce,  and  infringed  upon  the  inter- 
state commerce  provisions  of  the  Federal  Constitution  and 
are  unconstitutional  and  void,  and,  further,  that  they  are  vio- 
lative of  the  provisions  of  the  State  Constitution  in  depriving 
the  defendant  of  its  property  without  due  process  of  law. 
To  the  new  matter  alleged  in  the  answer  the  plaintiff 
demurred,  upon  the  ground  that  it  "is  not  sufficient  in  law 
upon  its  face  to  constitute  a  defense."  The  plaintiff^s  demur- 
rer was  overruled  at  the  Special  Term  and  upon  appeal  to  the 
Appellate  Division,  in  the  fourth  department,  the  order  over- 
ruling the  demurrer  waa  affirmed.  The  Appellate  Division 
certified  three  questions :  First  "  Are  the  provisions  of  sec- 
tion 110  of  the  Fisheries,  Game  and  Forest  Law,  as  amended 
by  chapter  109  of  the  Laws  of  1898,  prohibiting  the  posses- 
sion ojc  pike  and  pickerel  during  the  close  season  for  such  fish 
in  New  York  state,  in  conflict  with  any  provisions  of  the  State 
and  Federal  Constitution  when  applied  to  pike  and  pickerel 
imported  from  Canada,  under  the  customs  laws  and  regula- 
tions of  the  United  States  which  have  been  duly  complied 
with,  or  do  the  facts  alleged  in  the  defendant's  answer  consti- 
tute a  defense  to  the  first  cause  of  action  set  forth  in  the  com- 
plaint ? "  The  second  question  certified  is  similar  to  the  first 
one,  except  in  its  reference  to  the  possession  of  bass  during 


1900.]  People  v.  Buffalo  Fish  Co.  95 

N.  Y.  Rep.]  Points  of  counsel. 

the  close  season,  and  the  third  question  is  similar  to  the  others, 
except  that  it  relates  to  the  possession  of  muskallonge  during 
the  close  season,  within  the  provisions  of  section  112  of  the 
Fisheries,  Game  and  Forest  Law,  as  amended  by  chapter  531 
of  the  Laws  of  1896. 

Slon  Ji,  Brown  for  appellant.  The  legislature  has  power 
to  prohibit  the  possession  of  fish  or  game  during  the  close  sea- 
son, as  a  police  regulation  for  the  better  protection  of  fish  and 
game,  and  such  power  is  not  inconsistent  with  the  provision 
of  the  Federal  Constitution  in  regard  to  interstate  or  foreign 
commerce,  or  the  provision  of  the  State  or  Federal  Constitu- 
tion for  the  protection  of  private  rights  of  property.  {Phelps 
v.  Racey^  60  N.  Y.  10 ;  Bellows  v.  Elmendorf^  7  Lans.  462 ; 
People  V.  QerheVj  92  Hun,  554 ;  iT.  Y.  Assn.  v.  Durham^ 
19  J.  &  S.  306 ;  Lawton  v.  SieeU,  119  N.  Y.  226 ;  152  U.  S. 
133 ;  People  v.  Doxtater^  75  Hun,  472 ;  Geer  v.  CWti.,  161 
U.  S.  519;  Orgcm  v.  State^  56  Ark.  267;  Ex  parte  Maier, 
103  Cal.  476.)  Limitations  of  property  rights  in  fish  and 
game  have  exceeded  the  limitations  of  sucli  rights  in  all  other 
chattels,  because  fish  and  game  have  always  been  held  to 
belong  to  the  state  in  trust  for  the  people  of  the  state.  {Organ 
V.  State,  56  Ark.  270 ;  McBeady  v.  Virginia,  94  U.  S.  391 ; 
State  \.  Beal,  75  Me.  289;  Gentile  v.  State,  29  Ind.  409, 
416 ;  People  v.  Bridges,  142  111.  30 ;  State  v.  RoherU,  59  N. 
H.  256 ;  State  v.  Tower,  84  Me.  444 ;  Commonwealth  v. 
Manchester,  152  Mass.  230;  139  U.  S.  240;  Chambers  v. 
Church,  14  K.  I.  398 ;  AlUn  v,  Wyckoff,  48  N.  J.  L.  90.) 

William  L,  Marcy  for  respondent.  The  statutes  in  ques- 
tion violate  and  infringe  upon  the  commerce  clause  of  the 
Constitution  of  the  United  States.  (Const,  of  U.  S.  art.  1, 
%i',  R.  R.  Co.  V.  Husen,  95  U.  S.  465  ;  State  Freight  Tax, 
15  Wall.  232;  Ward  v.  Maryland,  12  Wall.  4clS;Welton  v. 
Sta^  of  Missouri,  91  TJ.  S.  275  ;  Henderson  v.  Mayor,  etc., 
92  U.  S.  259  ;  Chy  Lung  v.  Freeman,  92  TJ.  S.  275  ;  Scott  v. 
DoMld^  165  U.  S.  58 ;  Walling  v.  Michiqa/n.  116  U.  S.  446 ; 
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Bowman  v.  (7/  cfe  iV:  W,  Ry,  Co,,  125  U.  S.  465 ;  Lei^  v. 
Hardin,  135  U.  S.  100.)  Tlie  statutes  in  question  work  a 
destruction  of  property  and  defendant  is  deprived  of  its  prop- 
erty without  due  process  of  law.  {Colon  v.  Li^k,  153  N.  Y. 
188;  Foster  v.  Scott,  136  N.  Y.  577;  Davidson  v.  JVew 
Orleans,  96  U.  S.  97;  People  v.  Gillson,  109  N.  Y.  389; 
People  V.  Hawkins^  157  N.  Y.  1 ;  Magner  v.  People,  97  111. 
320 ;  Collins  v.  Neio  Hampshire,  171  U.  S.  30 ;  Davis  v. 
McNair,  7  Cr.  L.  Jour!  213.)  The  effect  of  the  determina- 
tion by  this  court  that  the  fish  and  game  laws  of  this  state 
are  unconstitutional  so  far  as  they  prohibit  the  possession  of 
fish  lawfully  purchased  in  Canada  and  brought  within  the 
state,  does  not  invalidate  and  destroy  the  force  or  effect  of 
the  Game  and  Fisheries  Act  in  this  or  other  states,  but  the  scope 
of  these  laws  is  limited  to  fish  and  game  caught  or  killed 
within  the  boundaries  of  the  state.  {Schollenberger  v.  Pcnn,, 
171  U.  S.  1;  PoxoeU  v.  Penn.,  127  U.  S.  678.)  The  object 
of  importation  is  sale ;  it  constitutes  the  motive  for  paying 
the  duties ;  and  if  the  United  States  possess  the  power  of  con- 
ferring the  right  to  sell,  as  the  consideration  for  which  the 
duty  is  paid,  every  principle  of  fair  dealing  requires  that  they 
should  be  understood  to  confer  it.  (ScholUnherger  v.  Penn,, 
171  U.  S.  1.) 

O'Brien,  J.  The  statute  of  this  state  for  the  protection  of 
fish  and  game  forbids  any  person,  under  pain  of  indictment 
and  civil  penalties,  to  either  "  catch,  kill  or  be  possessed  "  of 
certain  fish  named  during  what  is  called  the  close  season 
therein  prescribed.  The  defendant  had  in  its  possession  dur- 
ing that  season  three  different  kinds  of  fish  described  in  the 
statute,  and  this  action  was  brought  to  recover  the  penalties 
denounced  against  offenders  for  violation  of  the  law.  The 
defendant  in  its  answer  alleged  that  its  business  is  dealing  in 
fresh  fish  on  an  extensive  scale,  and  for  that  purpose  maintains 
stores  in  various  cities  of  the  state ;  that  it  purchased  the 
fish  in  question  from  dealers  in  Ontario  and  Manitoba,  in 
Canada,  imported  it  into  this  state  for  sale  at  Buffalo  under 
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the  revenue  laws  of  the  United  States,  paying  the  duties 
thereon ;  that  in  so  doing  it  was  lawfully  engaged  in  trade 
and  commerce..  The  plaintiff  demurred  to  this  answer,  thus 
admitting  the  facts,  and  insists  that  in  law  they  do  not  consti- 
tute a  defense,  The  courts  below  held  that  the  demurrer  was 
bad  and  that  the  facts  constituted  a  good  defense. 

The  appeal  presents  two  questions :  Firnt^  with  respect  to 
the  true  meaning  and  scope  of  the  statute,  and,  secondly^  if  it 
means  what  the  plaintiff  insists  it  does,  with  respect  to  its 
validity.  I  think  that  the  statute  is  valid  when  reasonably  and 
fairly  construed  with  reference  to  its  purpose  and  object.  It 
is  a  penal  statute  and,  therefore,  not  to  be  enlarged  by  con- 
struction or  applied  to  cases  not  within  the  intention.  We 
all  agree  that  the  purpose  was  to  protect  fish  within  the  waters 
of  this  state.  There  is  absolutely  no  room  for  disagreement 
on  that  point.  The  legislature  had  no  interest  or  purpose  to 
protect  jSsh  in  a  foreign  country  or  in  some  other  state,  and 
had  no  power  in  that  regard.  Statutes  should  be  construed, 
if  possible,  so  as  to  avoid  absurdity  and  manifest  injustice. 
(People  V.  Jaehne^  103  N.  Y.  182.)  They  should  receive  such 
construction  as  to  render  them  practicable,  just  and  reason- 
ably convenient.  {Roaenpldenter  v.  lioessle^  54  N.  Y.  262.) 
They  should  be  construed  to  avoid,  if  possible,  constitutional 
restrictions  and  understood  in  a  sense  within  such  limitations, 
rather  than  in  conflict  with  them.  {Sage  v.  Cityof  BrooMyriy 
89  N.  Y.  189.)  Their  validity  must  be  determined  solely  with 
reference  to  constitutional  restrictions,  and  not  by  natural 
equity  or  justice.  {Bertholf  v.  O'Reilly,  7-i  N.  Y.  509.)  The 
statute  in  question  does  not  in  terms,  or  by  any  reasonable 
implication,  forbid  a  person  to  "  catch,  kill  or  be  possessed  ■ ' 
of  fish  in  a  foreign  country.  We  all  agree  that  our  statute 
does  not  forbid  a  person  to  "  catch  or  kill "  fish  of  any  kind 
in  Manitoba,  but  it  is  said  that  wl^en  one  brings  the  fish  so 
caught  or  killed  into  this  state  the  penalties  of  our  statute 
attach  to  him  at  once.  With  all  respect  I  am  constrained  lo 
say  that  this  is  not  a  reasonable  or  tolerable  interpretation  of 
a  penal  statute.  What  it  means  and  all  it  means  is  to  forbid 
13 
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any  person  to  catch,  kill  or  be  possessed  of  the  fish  described 
from  the  waters  of  this  state.  The  word  "  possessed  "  obvi- 
ously refers  to  those  fish  the  catching  or  killing  of  which  is 
forbidden,  that  is  to  say,  fish  in  the  waters  of  this  state,  and 
not  those  procured  in  a  foreign  country.  It  is  simply  a  per- 
version of  the  statute  to  hold  that  the  mere  possession  by  any 
person  within  this  state  of  the  fish  described  in  the  statute 
during  the  close  season  is  a  violation  of  it,  without  regard  to 
the  place  where  it  was  procured,  or  to  the  manner  obtained. 
{Commonwealth  v.  Hall,  128  Mass.  410;  People  v.  O^Neil, 
71  Mich.  325.) 

It  has  long  been  the  practice  with  keepers  of  summer  hotels 
in  this  state  to  purchase  at  the  proper  season  of  the  year  in 
Canada,  and  in  other  states,  game  in  large  quantities  and  pre- 
serve it  in  cold  storage  for  use  in  the  close  season,  but  if  this 
statute  is  to  receive  the  narrow  and  literal  reading  contended 
for  they  are  all  subject  to  indictment  and  civil  penalties,  since 
they  are  certainly  possessed  of  this  game  during  the  forbidden 
period.  There  is  scarcely  a  county  of  this  state  in  which  pri- 
vate fish  ponds  are  not  to  be  found,  constructed  and  main- 
tained by  private  persons  on  their  own  land,  in  which  fish  of 
the  species  described  in  the  statute  are  kept  and  propagated. 
The  fish  in  such  ponds  are  private  property.  They  have  been 
reduced  to  possession  and  are  within  the  dominion  of  the 
owner.  Is  it  a  violation  of  the  statute  for  a  person  to  catch 
or  kill  fish  from  his  own  private  pond  ?  If  it  is,  and  the  • 
owner  refrains  from  it  during  tlie  close  season,  he  will  still 
violate  the  law,  since  he  is  possessed  of  the  fish  all  the  time, 
and  the  only  way  he  can  escape  from  the  pains  and  penalties 
of  the  statute  is  to  open  the  pond  and  let  the  fish  out. 

In  the  case  at  bar  the  statute  is  pushed  by  a  literal  reading 
to  a  point  quite  as  unreasonable.  In  my  opinion  the  law  has 
no  reference  or  application  to  a  case  where  the  fish  have  been 
imported  from  a  foreign  country.  The  conceded  facts  of  this 
case  take  it  out  of  the  reason  and  policy  of  the  law. 

But  it  is  argued  that  unless  the  statute  is  construed  to 
inhibit    the    possession,   during  the    close    season,    of    fish 
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imported  from  a  foreign  country,  it  cannot  be  enforced,  but 
will  be  evaded  by  false  swearing.  This  means  that  if  the  sum- 
mer hotel  keeper,  the  owner  of  the  private  pond  and  the  for- 
eign importer,  under  the  circumstances  stated,  are  allowed  to 
escape,  then  some  One  else  may  falsely  pretend  that  liis  posses- 
sion of  fish  during  the  close  season  was  obtained  in  a  similar 
manner,  when  in  fact  he  is  really  guilty  of  violating  the  law 
by  procuring  them  from  the  waters  of  the  state.  This  argu- 
ment seems  to  be  based  upon  the  notion  that  unless  the  inno- 
cent are  convicted  the  guilty  may  escape.  It  assumes  that  in 
the  interpretation  of  a  penal  statute,  such  a  remote  danger 
must  be  anticipated  and  guarded  against.  I  think  it  puts 
rather  too  much  faith  in  the  potency  of  perjury  as  a  defense 
to  an  honest  claim,  and  too  little  in  the  capacity  of  courts  and 
juries  to  distinguish  truth  from  falsehood.  When  it  was  pro- 
posed to  change  the  criminal  law  and  permit  an  accused  per- 
son to  testify  in  his  own  behalf,  the  proposition  was  for  a  long 
time  resisted  by  similar  arguments.  It  was  said  that  the  temp- 
tation to  swear  falsely  under  such  circumstances  was  so  great 
that  crime  could  never  be  punished  if  the  accused  was  per- 
mitted to  testify  in  his  own  behalf ;  whereas  experience  has 
shown  that  a  person  on  trial  for  a  penal  ofifense  very  rarely,  if 
ever,  lielps  his  case  by  falsehood.  Indeed,  it  may  be  safely 
asserted  that  the  new  law,  instead  of  thwarting  justice,  as 
anticipated,  has  been  a  very  great  aid  in  the  enforcement  of 
the  criminal  law.  There  is  not  the  slightest  reason  for  giving 
a  strained  and  unnatural  construction  to  the  statute  in  question 
in  order  to  meet  such  an  imaginary  danger.  The  possession 
of  the  fish  or  game  at  the  forbidden  season,  within  this  state, 
is  prima  facie  evidence  that  the  possessor  has  violated  the 
law,  and  the  burden  is  then  cast  upon  him  of  proving  facts  to 
show  that  the  possession  was  lawful.  If  he  has  no  better 
defense  than  one  based  on  falsehood,  it  will  be  entirely  safe 
to  trust  to  the  power  of  cross-examination  and  the  intelligence 
of  the  court  and  jury  to  detect  and  expose  it,  as  in  offenses  of 
much  greater  magnitude.  The  contention  of  the  People  in 
this  cafijB  is  virtually  to  the  effect  that  possession  in  all  caaes^ 
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instead  of  being  prima /acie  proof,  is  conclusive,  and  no  facts 
can  be  shown  to  explain  or  to  take  the  case  out  of  the  statute. 
The  accused  would  not  even  be  permitted  to  show  that  he 
acquired  tlie  possession  within  the  state  at  a  time  when  it  was 
perfectly  lawful  to  do  so. 

But  if  this  is  what  the  statute  means  and  it  is  to  be  held 
that  the  conceded  facts  of  this  case  are  within  its  penal  pro- 
visions, then  I  think  it  is  clearly  invalid,  as  in  conflict  with  the 
commerce  clause  of  the  Federal  Constitution.  In  this  view  of 
the  case,  the  question  and  the  only  question  is  whether  a  state 
statute  can  be  lawfully  enacted  to  prohibit  a  citizen  of  this 
state  from  buying  fish  in  Canada,  importing  it  into  this  state 
under  the  revenue  regulations  of  the  United  States,  and  expos- 
ing it  for  sale  here.  There  is  no  question  at  all  about  the 
competency  of  the  states,  in  the  exercise  of  the  police  power, 
to  enact  game  laws.  The  question  is  whether  such  laws  can 
be  so  framed  as  to  prohibit  or  restrict  by  penal  provisions  the 
importation  of  an  article  of  food  in  universal  use.  That  fish 
is  such  an  article  of  food  and  the  subject  of  foreign  and  inter- 
state commerce,  I  assume  no  one  will  deny.  That  the  pur- 
chase of  fish  for  food  in  a  foreign  country  and  its  importation 
here  for  sale,  as  such,  is  a  branch  of  foreign  commerce,  is  too 
clear  for  discussion.  That  the  statute  in  question  forbids  the 
possession,  and  consequently  the  sale  liere,  of  an  important 
article  of  food,  is  equally  clear.  Upon  the  construction  con- 
tended for,  the  penal  provisions  of  the  statute  absolutely 
inhibit  the  possession  of  the  property  at  a  season  of  the  year 
when  it  is  most  in  demand  as  an  article  of  food.  That  the 
statute  operates  as  a  restriction  upon  the  defendant's  business 
as  an  importer  and  dealer  in  fish,  no  one  can  doubt.  That  a 
statute  so  operating  is  in  conflict  with  the  exclusive  power  of 
Congress  to  regulate  foreign  commerce  is  not  questioned,  and 
yet  the  contention  is  made  with  great  earnestness  that  this 
statute  is  perfectly  valid.  The  reasoning  upon  which  this 
conclusion  is  based,  if  I  understand  it,  is  that  the  state  has 
power  to  pass  game  laws,  which  no  one  denies;  that  the 
object  of  this  statute  was  to  protect  game  in  this  state  and 
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not  to  interfere  in  any  way  with  foreign  commerce,  and,  since 
the  purpose  that  the  legislature  had  in  view  was  lawful  and 
laudable,  the  statute  is  good,  although,  in  fact,  it  does  pro- 
hibit or  restrict  the  importation  of  fresh  fish  as  an  article  of 
food.  If  the  legislature  did  not  intend  to  restrict  foreign 
commerce,  as  is  asserted,  then  it  is  obvious  that  the  statute 
should  be  read  and  interpreted  according  to  that  intention,  in 
which  event  it  would  have  no  application  to  the  facts  of 
this  case ;  but,  strangely  enough,  it  is  given  a  meaning  which 
imputes  to  the  lawmakers  just  the  contrary,  since  it  is  said 
that  the  possession  of  imported  fish  is  in  terms  inhibited. 
The  good  intentions  of  the  legislature  will  not  save  a  state 
statute  from  condemnation  when  it  in  fact  conflicts  with  the 
supreme  law  of  the  land.  If  it  restricts  the  freedom  of  com- 
merce, as  this  certainly  does,  tlien  it  is  void,  no  matter  what 
name  may  have  been  given  to  it,  or  what  good  purpose  it  was 
intended  to  promote.  An  act  to  protect  game,  or  to  promote 
health  may  be  so  framed  and  applied  as  to  restrict  or  regulate 
traffic  in  some  article  of  commerce,  and  when  it  does  it  is  just 
as  obnoxious  as  if  passed  for  that  purpose  under  a  title 
expressing  that  very  intent.  It  will  not  do  to  hold  that  the 
Constitution  can  never  be  violated  except  when  the  legislature 
intends  to.  It  is  frequently  violated  with  the  very  best  inten- 
tions.    {People  V.  Hawhins^  157  N.  Y.  1.) 

I  pass  over  the  suggestion  that  the  statute  may  be  consid- 
ered as  a  health  law  and  applied  as  such,  since  the  sport  of 
fishing  and  hunting  promotes  health.  The  number  of  people 
that  can  indulge  in  the  sport  are  so  few,  comparatively,  and 
the  number  who  are  obliged  to  buy  fish  in  the  market  for  food 
80  large,  relatively,  that  a  defense  of  the  law  as  an  agent  or 
handmaid  of  the  public  health  cannot  be  taken  quite  seriously. 
Seasoning  of  that  kind  enables  us  to  deceive  ourselves  with 
names  and  words,  but  fails  to  prove  that  a  law  which  prohibits 
the  sale  of  a  healthy  article  of  food,  imported  from  a  foreign 
country,  is  a  valid  exercise  of  power.  It  might  as  well  be 
argued  that  a  statute  prohibiting  the  sale  or  possession  of 
intoxicating  liquors  imported  from  abroad  or  from  another 
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state  is  not  what  it  professes  to  be,  but  a  health  law  in 
disguise,  since  it  operates  to  restrain  a  few  people  from  min- 
ing their  health  hy  excessive  drinking.  The  question  in  this 
case  is  not  solved  or  advanced  one  step  by  arguments  to 
show  that  the  statute  is  a  healthful  exercise  by  the  state  of 
the  police  power  with  respect  to  internal  objects.  We  must 
always  come  back  to  the  inquiry  as  to  its  eflEect  upon  trade 
in  an  article  of  food,  when  applied  to  the  conceded  facts  of 
this  case. 

The  law  on  the  question  has  so  often  been  stated  by  the 
highest  court  of  the  land,  in  accordance  with  the  rules  already 
stated,  that  niuch  further  discussion  would  be  out  of  place.  I 
will  recall  only  a  few  of  the  more  recent  cases.  In  Bowman 
V.  Chicago,  etc.  Railway  Co.  (125  U.  S.  465)  it  was  held  that 
a  state  has  no  power  to  enact  laws  for  the  purpose  of  protect- 
ing its  people  against  the  evils  of  intemperance,  which,  in  fact, 
operate  to  regulate  commerce  and  forbid  the  importation  into 
the  state  of  intoxicating  liquors  without  a  certificate  first 
obtained  from  the  state  authorities  that  the  person  to  whom 
the  goods  are  consigned  is  authorized  to  sell  liquor  under  the 
state  law,  although  the  act  was  passed  without  any  purpose  of 
affecting  interstate  commerce,  but  as  a  police  regulation  to 
protect  the  health  and  morals  of  the  people.  The  saipe  doc- 
trine was  repeated  in  a  more  recent  case.  {Scott  v.  Donald, 
165  U.  S.  58.)  It  was  again  held  in  Leisy  v.  Hardin  (135  U.  S. 
100)  that  liquors  are  lawful  subjects  of  commerce  and  a  state 
is  without  power  to  restrict  or  prohibit  their  importation  from 
a  sister  state,  nor,  when  imported,  prohibit  their  sale.  In 
Minnesota  v.  Barber  (136  U.  S.  313)  it  was  held  that  a  state 
statute,  conceded  to  have  been  passed  in  good  faith  for  the 
protection  of  the  public  health,  which  forbids  the  sale  within 
the  state  of  certain  meat  products,  unless  the  animals  were 
first  inspec-ted  therein  before  tliey  were  killed,  is  unconstitu- 
tional and  void.  The  same  doctrine  was  subsequently  reaf- 
firmed.    {Brimmer  v.  Rebmnn,  138  U.  S.  78.) 

In  SchoJJenherfjer  v.  Pennsylvania  (171  U.  S.  1)  it  was 
held  that  a  statute  of  the  state  which  forbids  any  person  from 
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selling,  exposing  for  sale  or  having  in  possession  oleomargarine 
was  invalid,  in  so  far  as  it  operated  to  prohibit  the  introduc- 
tion of  the  article  into  the  state  from  another  state.  It  was 
admitted  that  all  these  statutes  were  based  upon  the  undoubted 
police  power  of  the  state  to  protect  health  and  morals,  but  the 
good  intentions  with  which  they  were  enacted  did  not  save 
them  from  condemnation,  since  they  operated  as  a  regulation 
of,  or  restriction  upon,  interstate  commerce,  and  so  far  as  they 
had  that  operation  they  were  void. 

If  there  is  any  difference  in  principle,  or  any  sound  or 
reasonable  distinction  pertinent  to  the  question  now  before  us, 
between  a  statute  intended  to  protect  tish,  and  to  foster  and 
promote  sport,  or  the  pastime  of  hunting  and  fishing,  and 
those  to  protect  health  by  providing  for  an  inspection  of 
animals  to  be  used  as  meat,  to  promote  temperance  and  moral- 
ity by  forbidding  the  sale  of  liquors,  or  to  suppress  fraud  by 
restricting  the  sale  of  imitation  butter  as  food,  I  have  not  been 
able  to  perceive  it,  and  I  may  add  that  no  one  has  yet  attempted 
to  state  it.  If  there  is  any  distinction  at  all  it  would  be  against 
and  not  in  support  of  a  statute  intended  only  to  promote  sport 
and  pleasure.  That  is  all  laudable  enough,  but  not  so  import- 
ant to  the  body  politic  as  laws  to  protect  health,  or  suppress 
crime  and  promote  morality  ;  all  of  which  have  been  held  to 
be  void  when  so  framed  as  to  regulate  or  restrict  interstate  or 
foreign  commerce.  If  the  statute  in  question  has  the  mean- 
ing and  effect  claimed  for  it,  then  its  operation  cannot  be 
better  illustrated  than  by  the  admitted  facts  of  this  case. 

It  seems  that  had  the  defendant  at  the  time  it  imported  fish 
also  imported  meat,  liquors  or  oleomargarine,  all  the  latter 
articles  would  be  protected  from  state  laws  restricting  their 
sale  or  possession  by  the  commerce  clause  of  the  Constitution, 
while  the  fish  would  be  subject  to  the  penal  restrictions  of  the 
game  laws.  I  cannot  believe  that  this  is  a  reasonable  or  ten- 
able view  of  the  law  applicable  to  this  case. 

It  will  not  be  profitable  to  review  or  discuss  the  game  laws 
of  other  states  or  countries,  or  the  decisions  of  local  courts 
interpreting  the  same.     It  may  be  admitted  that  these  states 
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have  game  laws  as  drastic  as  our  own,  but  that  has  no  bearing 
on  the  question  now  before  us.  The  learned  counsel  for  the 
plaintiff  has  not  found  any  authority  in  any  state  court  to 
sustain  the  proposition  that  game  laws,  however  framed,  can 
be  so  applied  as  to  prohibit  the  importation  of  an  article  of 
food  in  general  use  from  a  foreign  country  or  another  state 
into  this  state  and  exposing  it  for  sale  here.  It  must  always 
be  borne  in  mind  that  this  is  the  only  question  that  we  are 
now  concerned  with.  The  statutes  and  decisions  in  other 
states  furnish  no  light  on  this  question.  Indeed  the  strongest 
case  that  the  learned  counsel  for  the  People  has  been  able  to 
find  in  favor  of  his  contention  is  one  decided  by  this  court. 
{Phelps  V.  Baceyy  60  N.  Y.  10.)  But  it  is  admitted  that  the 
principle  upon  which  that  case  was  decided  was  subsequently 
overruled  by  the  Supreme  Court  of  the  United  States,  and 
that  upon  the  question  now  under  consideration  it  is  no  longer 
law.  {Pierce  v.  N'ew  Hampshire^  5  How.  [U.  S.]  504;  Zei^ 
V.  Hardin,  135  U.  S.  100,  118  ;  Boivman  v.  Chicago,  etc., 
By.  Co.,  125  U.  S.  507.)  That  case  rests  entirely  upon  the 
proposition  that  a  state  law  regulating  foreign  or  interstate 
commerce  is  valid  unless  Congress  has  made  some  regulation 
on  the  subject,  a  principle  which  has  been  completely  over- 
thrown by  the  court  of  last  resort,  as  will  be  seen  from  an 
examination  of  the  cases  cited. 

Passing  from  the  collection  of  state  statutes  for  the  protec- 
tion of  fish  and  game  and  the  decisions  of  state  courts  as  to 
their  scope  and  effect,  which  occupy  such  a  prominent  place 
in  the  brief  of  the  learned  counsel  for  the  People,  it  would 
perhaps  be  unjust  to  his  argument  to  ignore  two  cases  in  the 
Federal  court  which  he  claims  support  his  contention  in  some 
way.  If  they  do,  they  are  entitled  to  great  weight  and  con- 
sideration, since  the  decisions  of  that  court  upon  this  question 
are  the  supreme  law  of  the  land.  If  they  do  not,  it  may  be 
safely  asserted  that  the  learned  counsel  has  found  no  control- 
ling authority  to  support  the  proposition  that  a  state  may 
enact  a  statute  which  makes  it  a  penal  offense  for  the  defend- 
ant to  buy  fish  in  the  markets  of  Manitoba  or  Ontario  in 
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Canada,  import  it  into  this  state  and  have  it  in  his  possession 
at  Buffalo.  If  the  court  of  last  resort  has  ever  said  anything 
tending  to  support  this  proposition,  even  by  construction  or 
fair  implication,  it  is  doubtless  authority  binding  upon  this 
court.     But  it  is  very  clear,  I  think,  that  it  has  not. 

Lawton  v.  Steele  (152  U.  S.  133).  That  case  decided  three 
propositions,  none  of  which  have  any  relation  to  this  case. 
(1)  That  the  state  had  the  power  to  regulate  the  manner  of 
taking  fish  from  waters  within  its  jurisdiction.  (2)  That  it 
had  power  to  forbid  fishing  in  such  waters  with  nets.  (3) 
That  the  nets  destroyed  in  that  case,  being  of  comparatively 
small  value,  the  state  had  power  to  declare  them  a  nuisance 
and  summarily  abate  them. 

Oeer  v.  Connecticut  (161  U.  S.  519).  That  case  decides  the 
following  points :  (1)  That  a  state  statute  which  forbids  the 
killing  of  game  for  the  purpose  of  conveying  the  same  beyond 
the  limits  of  the  state,  or  having  it  in  possession  with  that  ^ 
intent,  is  valid.  (2)  That  wild  game  within  the  state  belongs 
to  the  whole  people  in  common,  and  that  legislation  to  pre- 
vent its  extinction  by  conveying  it  out  of  the  state  was  not  in 
conflict  with  the  Constitution.  (3)  That  the  individual  who 
caught  or  killed  it  within  the  state  acquired  not  an  absolute, 
but  a  qualified  property  in  it,  since  the  use  or  enjoyment  was 
limited  to  the  boundaries  of  the  state.  (4)  That  since  the  use 
or  enjoyment  wa-s  limited  to  the  people  of  the  state  it  was  not 
the  subject  of  foreign  or  interstate  commerce,  though  it  was 
the  subject  of  internal  commerce.  (5)  Not  being  the  subject 
of  foreign  or  interstate  commerce,  but  merely  of  internal 
commerce,  the  statute  was  not  in  conflict  with  the  commerce 
clause  of  the  Federal  Constitution. 

Every  proposition  embraced  in  these  two  cases  may  be  and 
is  freely  admitted,  but  not  one  of  them  has  any  bearing  on 
this  case.  In  the  first  case  it  was  held  that  the  state  had 
power  to  forbid  fishing  with  nets,  and  in  order  to  make  the 
prohibition  effectual,  to  declare  the  nets  a  nuisance  and  destroy 
them  summarily  without  liability  for  compensation.  In  the 
second  case  it  was  held  that,  inasmuch  as  the  state  owned  all 
14 
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the  game  within  its  limits,  it  might  legislate  to  keep  it  there, 
and  could  forbid  any  one  from  conveying  it  out  of  the  state 
and  enforce  such  prohibition.  But  I  am  unable  to  see  how  all 
this  or  anything  in  those  cases  helps  the  plaintiff's  position  m 
this  case.  Here  the  defendant  bought  lish  in  Canada  as  a 
commercial  article,  where  it  was  lawfully  exposed  for  sale, 
imported  it  into  this  state  under  revenue  laws,  and  had  what 
was  clearly  his  own  property  in  his  possession,  and  because  he 
is  possessed  of  his  own  property  so  acquired  the  statute  in 
question  subjects  him  to  indictment  and  civil  penalties.  It 
would  be  difficult  in  this  view  to  imagine  a  plainer  or  more  direct 
interference  with  foreign  commerce  than  this  case  presents. 

The  main  proposition,  after  all,  in  support  of  the  plaintiff's 
contention  is  based  more  upon  policy  and  expediency  than  upon 
law.  Wlien  fairly  stated  it  is  this  :  A  statute  to  protect  fish  and 
game  within  the  state  does  not  protect  unless  it  inhibits  the 
.importation  of  fish  and  game  from  a  foreign  country  or 
another  state.  When  this  proposition  is  carefully  examined 
it  will  be  found  to  be  not  only  without  any  foundation  in  fact, 
or  in  experience,  but  when  applied  to  cases  like  the  one  in 
hand  the  manifest  tendency  is  to  defeat  the  very  object  of  the 
law,  which,  of  course,  must  be  assumed  to  be  protection.  The 
individual  who  is  permitted  to  hunt  and  fish  in  Canada  or  in 
another  state,  and  bring  with  him  here  the  fruits  of  his  labor, 
will  do  very  much  less  of  hunting  and  fishing  at  home.  If 
his  warfare  upon  game  or  fish  is  carried  on  in  a  foreign  coun- 
try, or  in  another  state,  it  would  seem  to  be  unwise  to  prevent 
him  for  the  purpose  of  protecting  fish  and  game  at  home. 
The  game  law  that  cuts  off  the  supply  from  abroad  diminishes 
rather  than  increases  and  protects  the  supply  at  home.  Legis- 
lation that  would  prohibit  the  defendant  from  drawing  a 
supply  of  fresh  fish  from  Canada  during  the  close  season 
simply  furnishes  a  strong  temptation  to  procure  it  from  the 
waters  of  this  state,  even  in  violation  of  law.  It  is  said  that 
there  is  a  passion  inherent  in  man  to  kill  or  capture  game  in 
spite  of  penal  laws  forbidding  it.  If  that  be  so  it  would  seem 
to  be  wisdom  to  allow  the  passion  to  expend  itself  by  permit- 
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ting  those  who  enjoy  it  to  capture  and  become  possessed  of 
fish  or  game  in  Canada,  or  in  other  states  where  the  law  per- 
mits it,  i*ather  than  furnish  a  temptation  to  violate  the  law  at 
home  during  the  close  season.  To  forbid  the  taking  of  fish 
in  a  foreign  country,  or  in  another  state  where  it  is  lawful,  by 
our  own  citizens  during  the  season,  or  the  possession  within 
the  state  of  what  is  so  taken,  tends  to  exterminate  rather  than 
protect  fish  here.  The  legislator  who  would  protect  the  for- 
ests of  this  state  by  prohibiting  the  importation  of  lumber  or 
timber  from  Canada,  or  from  other  states,  would  be  rated  as  a 
visionary  theorist,  but  in  a  certain  degree  that  is  the  principle 
upon  which  the  argument  for  the  People  in  this  case  proceeds 
for  the  protection  of  fish  and  game.  What  is  true  with 
respect  to  the  forests  is  equally  true  of  every  other  natural 
product  of  the  soil  or  of  the  waters  of  the  state,  so  that 
it  is  plain  that  the  plaintiflPs  theory  of  this  case,  when  put 
into  complete  operation  all  around  the  boundaries  of  the  state 
would,  instead  of  protecting  fish  and  game,  go  far  to  exter- 
minate both. 

But  all  these  considerations  are  subordinate  and  collateral 
to  the  main  question,  and  when  they  are  all  weighed  and 
examined  we  are  brought  back  again  to  the  real  situation  which 
the  case  presents.  Admitting,  for  the  purposes  of  the  argu- 
ment, that  the  statute  in  question  means  just  what  the  plain- 
tiffs counsel  claims  for  it,  the  important  fact  still  remains  that 
Congress  has  permitted  the  defendant  to  import  fresh  fish 
upon  payment  of  certain  duties.  It  has  paid  the  duties  and 
complied  with  the  Federal  regulations,  but  when  the  article  is 
brought  here  the  state  steps  in  and  forbids  the  defendant  to 
have  it  in  its  possession,  and,  of  course,  forbids  the  sale.  This 
creates  a  direct  conflict  between  the  regulations  of  Congress 
and  those  of  the  state,  and,  consequently,  the  latter  must  yield 
to  the  former.  The  state  had  no  power  to  extend  its  police 
legislation  to  such  a  transaction,  and,  of  course,  had  no  power 
to  forbid  what  Congress  had  expressly  permitted. 

The  case,  in  my  opinion,  was  correctly  decided  by  the  courts 
below,  and  the  judgment  should  be  affirmed,  with  costs. 
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Gray,  J.  (dissenting).  The  questions  certified  for  our 
decision  are  questions  of  law,  which  were  raised  below  by  the 
demurrer  to  the  defenses  interposed  in  the  ctction.  They  are 
these :  Are  the  facts  that  these  fish  wete  lawfully  taken  in 
the  Dominion  of  Canada  and  that  they  were  purchased  there 
by  the  defendant  and  by  it  imported  into  the  state  of  New 
York,  upon  payment  of  the  duties  fixed  pursuant  to  the 
United  States  tariff  laws,  a  good  answer  to  the  claim  of  the 
People  that  the  Fisheries  Law  has  been  violated  by  having  such 
fish  in  possession  and  is  the  state  statute,  for  inhibiting  the 
possession  during  the  close  season  of  this  state,  in  conflict  with 
tlie  Federal  Constitution,  or  with  the  Constitution  of  this  state  ? 

It  is  not,  nor  can  it  be,  seriously  contended,  as  I  think,  that 
the  law  is  In  conflict  with  any  of  the  provisions  of  the  Consti- 
tution of  the  State.  The  case  of  Phelps  v.  liacey^  (60  N.  Y. 
10),  should  be  conclusive  upon  that  point ;  whatever  may  be 
said  of  it  upon  the  Federal  question  raised.  The  Federal  ques- 
tion is  whether  the  statute,  in  the  particular  feature  in 
question,  violates,  or  infringes  upon,  the  provisions  of  the 
Constitution  of  the  United  States,  which  authorize  Congress 
to  regulate  commerce  with  foreign  nations  and  between  the 
states.  The  defendant's  contention  upon  that  ground  has 
been  sustained  below.  The  theory  of  Mr.  Justice  Lambert's 
opinion  at  the  Trial  Term,  which  was  adopted  by  the  justices 
of  the  Appellate  Division,  is,  as  I  apprehend  it,  that  in  mak- 
ing unlawful  the  possession  of  property,  which  has  been 
imported  under  the  sanction  of  the  Federal  tariff  laws,  the 
enactment  of  those  provisions  of  the  Fisheries  statute  by  the 
legislature  conflicted  with  the  power  vested  in  Congress  under 
the  commerce  clause  of  the  Federal  Constitution  referred  to. 

It  was,  also,  observed  by  the  learned  justice,  in  his  opinion, 
that  "  the  object  of  the  statute  is  to  protect  the  game  fishes  in 
the  waters  of  the  state,  and  that  object  is  not  promoted  by 
depriving  citizens  of  their  property  in  fish,  which  have  been 
caught  and  killed  outside  of  the  jurisdiction  of  the  state,  and 
which  have  become  component  parts  of  commerce,  and  the  law 
cannot,  therefore,  be  sustained  as  an  exercise  of  the  police  power 
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except  as  it  deals  with  those  &h  which  may  have  been  taken 
within  the  jurisdiction  of  the  state."  Prior  to  this  decision 
of  the  learned  court  below,  Phelps  v.  Hacey  was  regarded 
as  settling  the  question  of  the  legislative  power  to  do  just 
what  has  been  done  in  the  law  now  attacked.  That  was  an 
action  which  was  brought  under  the  Game  Law  of  1871,  to 
recover  penalties  against  the  defendant  for  having  in  possession, 
contrary  to  the  statute,  certain  game  birds  during  tlie  close  sea- 
son. The  defense  was  that  the  defendant  became  possessed  of 
them  during  the  open  season,  or  they  were  received  from  the 
states  of  Minnesota,  or  Illinois,  where  the  killing  at  the  time  was 
lawful.  Thus  the  situation  was  the  same  as  in  the  present 
case ;  so  far  as  it  presented  the  legal  questions.  It  was  there 
held  that  the  fact  alleged  that  the  game  ''  was  either  killed 
within  the  lawful  period,  or  brought  from  another  state  where 
the  killing  was  lawful"  constituted  no  defense ;  inasmuch  as 
the  penalty  was  denounced  against  tlie  selling  or  possession, 
irrespective  of  the  time  or  place  of  killing.  The  objection  of 
a  want  of  power  in  the  legislature  to  pass  the  act  was  held  to 
be  untenable  and  it  was  said  that  the  measures  best  adapted 
for  the  protection  and  the  preservation  of  game  *'  are  for  the 
legislature  to  determine  and  the  courts  can  not  review  its  dis- 
cretion. If  the  regulations  operate,  in  any  respect,  unjustly 
or  oppressively,  the  proper  remedy  must  be  applied  by  that 
body;"  and  the  provisions  of  the  act,  though  seemingly 
stringent  and  severe,  were  not  "  foreign  to  the  objects  sought 
to  be  attained,  or  outside  of  the  wide  discretion  vested  in  the 
legislature."  In  speaking  of  the  argument  that  tlie  law 
violated  the  commerce  clause  of  the  Federal  Constitution, 
Chief  Judge  Church  deemed  it  unnecessary  to  consider  "  how 
far  the  exercise  of  the  power  of  Congress  under  the  provision 
would  interfere  with  the  authority  of  the  state  to  pass  game 
laws,  and  regulate  and  prohibit  the  sale  and  possession  of 
game  either  as  a  sanitary  measure  or  for  its  protection  as  an 
article  of  food.  It  will  suffice  for  this  case  that  the  statute 
does  not  conflict  with  any  law  whicli  Congress  has  passed  on 
the  subject."     The  authority  of  this  case   upon  the  constitu- 
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fcional  right  to  enact  such  laws  has  been  widely  recognized  in 
the  state  courts,  where  similar  statutory  provisions  were 
assailed,  and,  among  other  cases,  might  be  cited  those  of  Mag- 
ner  v.  The  People^  (97  111.  320) ;  Commonwealth  v.  8aA)age^ 
(155  Mass.  278) ;  State  v.  Rodman,  (58  Minn.  393),  and  Roth 
V.  State,  (7  Oliio  C.  C.  62).  In  England  the  case  of  White- 
head V.  Smithera,  (L.  E.  [2  Com.  PL  Div.]  553),  may  be 
referred  to  as  in  point ;  where  Chief  Justice  Coleridge 
observed  of  the  act  for  the  protection  of  wild  fowl,  passed  in 
1876,  that  "the  object  is  to  prevent  British  wild  fowl  from 
being  improperly  killed  and  sold  under  pretence  of  their  being 
imported  from  abroad."  (And  see  Price  v.  Bradley,  L.  R. 
[16  Q.  B.  Div.]  148,  upon  the  Fresh  Water  Fisheries  Act.) 
In  the  court  below,  Phelps  v.  Racey  was  deemed  to  be  no 
longer  controlUng ;  for  the  reason  that  its  principles  have  been 
"  overruled  by  subsequent  judicial  authority."  The  reference 
is  to  that  part  of  the  opinion  which  suggests  the  proposition  that, 
in  the  absence  of  the  enactment  of  a  law  by  Congress,  the  states 
may  regulate  commerce  among  themselves.  This  doctrine, 
though  supported  by  authority  at  the  time,  {Pierce  v.  New 
Hampshire,  5  How.  [U.  S.]  504),  would  seem  to  have  been  over- 
ruled by  later  cases,  {Leisy  v.  Hardin,  135  U.  S.  100 ;  and 
Schollenherger  v.  Pennsylvania^  171  ib.  1) ;  which  hold  that 
laws  inhibiting  the  receipt  of  an  imported  commodity,  or  its 
disposition,  amount  essentially  to  a  regulation  of  commerce 
with  foreign  nations,  or  among  the  states.  I  consider,  how- 
ever, that  the  Fisheries  Law  presents  no  conflict  with  the 
commerce  clause  of  the  Federal  Constitution  and  that  it  is 
purely  a  governmental  regulation,  within  the  legitimate  exer- 
cise of  the  police  power  of  tlie  state,  relating  to  a  matter 
essentially  of  internal  policy,  as  affected  by  a  common  public 
interest.  It  was  quite  unnecessary  to  the  decision  of  Phelps 
V.  Racey  that  Chief  Judge  Church  should  have  expressed 
himself  as  he  did  upon  the  question  of  the  bearing  of  the 
statute  upon  the  commerce  clause  of  the  Federal  Constitu- 
tion, and  it  did  not  prevent  the  decision  from  being  con- 
trolling upon  the  main  question.     There  is  no  question  of 
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interstate  or  foreign  conimeroe,  in  my  opinion,  but,  merely,  one 
of  whether,  in  the  interest  of  the  protection  and  preservation  of 
game  fishes,  the  legislature  may  not  competently  enact  a  stat- 
ute so  stringent  in  its  provisions  as  to  insure  the  accomplish- 
ment of  the  end  in  view  ;  however  it  might  result  in  an  appar- 
ent restriction  of  the  liberty  of  tlie  citizen.  Compared  with 
the  legislation  which  was  sustained  in  the  grain  elevator  cases, 
{People  V.  Budd,  117  N.  Y.  1,  affirmed  in  143  U.  8.  517), 
wliere  the  right  of  the  legislature  to  fix  tlie  maximum  charge 
which  a  person  might  make,  in  his  own  business,  for  elevat- 
ing grain,  and  to  limit  the  charge  for  shoveling  to  the  actual 
cost,  was  upheld  upon  the  theory  that  the  business  was  one 
which,  by  reason  of  its  magnitude  and  character,  was  aflEected 
by  a  public  interest,  this  statute  is  mild,  indeed.  The  exer- 
cise of  the  police  power,  which  is  necessarily  vested  in  the 
state  government  for  the  proper  regulation  of  matters  which 
concern  the  well-being  and  prosperity  of  the  community, 
within  constitutional  limits,  rests  in  the  wise  discretion  of  the 
legislature.  When  its  operation  is  in  the  direction  of  so 
regulating  the  use  of  private  property,  or  of  so  restraining  per- 
sonal action,  as  to  secure,  or  to  tend  to,  the  comfort  and  wel- 
fare of  the  community,  no  constitutional  guaranty  is  violated. 
{People  V.  jEtoery  141  N.  Y.  129.)  It  is  implied  in  the  social 
compact  that,  in  matters  of  public  concern,  the  interest  of  the 
individual  shall  always  yield  to  that  of  the  public.  The  leg- 
islature is  not  the  final  judge  as  to  what  is  a  proper  exercise 
of  the  police  power  and  its  acts  in  that  direction  are  subject  to 
review  in  the  courts ;  but,  where  a  public  and  beneficial  pur- 
pose is  evident,  the  courts  will  not  substitute  their  judgment 
for  that  oi  the  legislative  body.  The  remedy  must  be  found 
in  an  appeal  to  the  legislative  wisdom. 

In  Geer  v.  Co7Mieoticiit,  (161  U.  S.  519),  a  case  arising 
under  the  Connecticut  statute  in  relation  to  game  birds,  it 
was  said  that  "the  right  to  preserve  game  flows  from  the 
undoubted  existence  in  the  state  of  a  police  power  to  that 
end,  which  may  be  none  the  less  efficiently  called  into  play, 
becaofie  by  doing  so  interstate  commerce   may  be  remotely 
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and  indirectly  affected  (citing  cases).  Indeed,  the  source  of 
the  police  power  as  to  game  birds  *  *  *  flows  from  the 
duty  of  the  state  to  preserve  for  its  people  a  valuable  food 
supply.-'  (Citing  Phelps  v.  Racey  and  other  cases.)  In  Laxo- 
ton  V.  Steele^  (152  U.  S.  133,  affirming  our  decision  in  119  N. 
Y.  226),  the  police  power  of  the  state  was  discussed  and  it  was 
said  that  "  the  preservation  of  game  and  fish  has  always  been 
treated  as  within  the  proper  domain  of  the  police  power,"  and 
that  "  the  state  may  interfere  whenever  the  public  interests 
demand  it  and  in  this  particular  a  larger  discretion  is  necessa- 
rily vested  in  the  legislature,  to  determine,  not  only  what  the 
public  interests  require,  but  what  measures  are  necessary  for 
the  protection  of  such  interests."  (Citing  cases.)  "  It  must 
appear,"  the  opinion  holds  ^^  firsts  that  the  interests  of  the 
public  generally,  as  distinguished  from  those  of  a  particular 
class,  require  such  interference ;  and  second  that  the  measures 
are  reasonably  necessary  for  the  accomplishment  of  the  pur- 
pose and  not  unduly  oppressive  upon  individuals." 

The  object  of  this  statute  was  to  protect  and  preserve  cer- 
tain game  fishes  during  the  breeding  season ;  an  object,  mani- 
festly, in  which  the  people  of  the  state  may  be  presumed  to 
be  more  or  less  keenly  interested  and  which  is  recognized,  as 
Judge  Church  observed,  in  all  civilized  countries.  The  pur- 
pose is  tp  protect  certain  fishes  within  our  jurisdiction,  with 
no  reference  to  those  of  other  states,  or  countries.  If  they 
may  be  brouorht  into  the  state  within  the  close  season  here,  as 
articles  of  commerce  protected  by  United  States  laws  and, 
therefore,  placed  beyond  the  reach  of  state  laws  declaring  and 
regulating  an  internal  policy,  the  result  would  be  to  facilitate 
evasions  of  the  law  and  to  make  detection  difficult,  if  not 
impossible.  The  general  tendencies  of  human  nature,  it 
miglit,  not  inappropriately,  be  observed,  are  such  as  to  make 
necessary  so  strict  a  law  as  to  render  obedience  to  the  man- 
date certain.  The  statute  aims  at  preventing  game  fishes 
from  being  unlawfully  taken  and  exterminated,  and  any  regu- 
lation, which  tends  to  secure  that  aim,  should  be  regarded  as 
a  legitimate  and  fair  exercise  of  the  police  power. 
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Not  an  arbitrary,  but  a  wise  and  politic  purpose,  is  evident 
in  this  statutory  regulation ;  touching  as  it  does  the  interests 
of  the  people  in  a  form  of  food  supply,  as  in  a  form  of  sport. 
I  cannot  understand  its  being  likened  to  such  legislation  as 
was  condemned  in  People  v.  Hawkins  (157  N.  Y.  1).  There 
the  act  required  all  goods  made  by  contract  labor  to  be  labelled 
"  convict  made,"  when  possessed  and  offered  for  sale,  and  it 
was  held  to  be  repugnant  to  the  commerce  clause  of  the  Fed- 
eral Constitution ;  because  "  a  regulation  of  commerce  by 
means  of  which  the  value  of  merchandise  made  in  another 
state  was  to  be  depressed,  or  its  sale  prohibited."  It  was  a 
restriction  upon  the  freedom  of  commerce  to  pern^it  the  same 
articles  to  be  put  upon  the  market  freely,  if  made  in  factories ; 
when,  if  made  in  a  prison  in  another  state,  a  citizen,  having 
lawfully  purchased  them,  could  not  expose  them  for  sale  with- 
out branding  or  labelling  them  as  "  convict  made." 

Nor  can  I  perceive  that  the  doctrine  of  the  oleomargarine 
cases  is  applicable.  {Schollenherger  v.  Pennsylvania^  171  U. 
S.  1.)  There  is  a  dear  distinction  between  legislation,  which 
discriminates  with  reference  to  a  manufactured  food  product, 
not  impure  nor  unhealthf  ul,  and  legislation,  which  seeks  to 
preserve  the  game  fishes  within  the  waters  of  the  state,  either 
as  a  natural  article  of  food  supply,  or  as  a  form  of  public 
sport.  In  the  one  case,  there  is  an  interference  with  com- 
merce, as  commerce  ;  in  the  other  case,  commerce  is  not 
aimed  at,  but  the  preservation  from  extermination  of  the 
People's  property  in  game  fishes.  In  the  one  case,  there  is 
interference  with  commercial  dealing  in  a  manufactured  pro- 
duct, which,  not  unreasonably,  may  be  said  to  lack  justifica- 
tion in  those  ordinarily  recognized  principles  upon  which  the 
police  power  of  the  state  is  properly  exercised ;  while,  in  the 
other  case,  the  preservation  from  extermination  of  the  game 
fishes  within  the  jurisdiction  of  the  state,  reasonably,  com- 
mends itself  as  legislation  in  the  interest  of  preserving  to  the 
People  a  valuable  natural  and  common  food  supply,  which  is 
deemed  in  danger  of  being  destroyed  and  which  it  is,  there- 
fore, the  duty  of  the  state  to  prevent  by  the  exercise  of  its 
15 
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undoubted  police  power.  The  SchoUenberger  case  dealt  with 
the  prohibition  by  legislation  of  oleomargarine  as  a  law 
"which  prevents  the  introduction  of  a  perfectly  healthful 
commodity,  merely  for  the  purpose  of  in  that  way  more  easily 
preventing  an  adulterated  and  possibly  injurious  article  from 
being  introduced.  We  do  not  think  this  is  a  fair  exercise  of 
les^lative  discretion,  when  applied  to  the  article  in  question." 
(Per  Peckham,  J.,  at  p.  15.) 

I  think  if  importations  may  be  excluded,  which  might 
aflFect  the  public  health,  that  they  may  be  excluded,  if  tend- 
ing to  endanger  the  enforcement  of  a  law  intended  to  protect 
and  to  preserve  the  People's  property  rights  in  game  and 
fishes.  There  is  no  danger  that  legislative  encroachments 
upon  individual  rights  will  be  encouraged  by  such  a  decision. 
The  presumption,  which  obtains  in  favor  of  the  constitution- 
ality of  legislative  acts,  is  not  met  here  by  any  reasonable 
objection.  The  only,  and  the  evident,  object  of  the  statute  is 
to  protect  the  game  fishes  mentioned  during  a  season  allowed 
for  breeding  and  development  and  must  surely  be  within  the 
admitted  range  of  the  duties  of  state  government. 

It  should  be  observed,  in  connection  with  the  views 
expressed,  that  by  section  190  of  the  Code  of  Civil  Procedure 
our  jurisdiction  to  review  is  confined  to  the  questions  certified. 
In  this  case,  they  demand  of  the  court  whether  the  statute 
they  refer  to  is  in  confiict  with  any  provision  of  the  State,  or 
the  Federal,  Constitution.  Other  questions  are  not  here; 
which  might  be  suggested  as  affecting  the  construction  of  the 
statute  in  its  effect  upon  some  exercise  of  private  rights,  in 
one  way  or  another. 

I  think  that  the  judgment  should  be  reversed  and  that  the 
questions  certified  should  be  answered  in  the  negative. 

Parker,  Cli.  J.,  and  Landon,  J.,  concur  with  O'Brien,  J., 
and  Werner,  J.,  concurs  on  first  ground  stated  in  opinion ; 
Haioht  and  Martin,  JJ.,  concur  with  Gray,  J.,  for  reversal. 

Judgment  aflirmed,  and  questions  certified  answered  in  the 
aflirmative. 
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James  V.  Lawrence,  as  Surviving  Partner  of  the  Firm  of 
Lawrence  Bros.,  Respondent,  v.  The  Congregational 
Church  of  Greenjield,  L.  L,  Appellant. 

1.  ASBIONMENT    OP     MeCHAKIC'B    LiEN  —  COUNTERCLAIM    OR    SeT-OPF 

Available  against  Assignee — Effect  of  New  Contract  between 
Owner  and  Assignor.  An  owner,  who,  after  the  termination  of  the 
original  building  contract  without  the  fault  of  the  builder,  and  after  the 
latter  had  commenced  an  action  to  foreclose  his  mechanic's  lien  and  had 
assigned  the  lien  and  cause  of  action,  but  without  knowledge  of  the  assign- 
ment, entered  into  a  new  contract  with  the  assignor  with  reference  to  the 
same  subject-matter,  is  not  entitled  to  set  off  against  the  assignee  any 
damages  arising  out  of  the  assignor's  failure  to  perform  the  new  contract, 
but  is  entitled  to  set  off  whatever  he  actually  paid  to  the  assignoi;  upon 
the  assigned  claim,  after  the  assignment,  in  good  faith  and  without 
notice. 

2.  Waiver  op  Defect  of  Parties.  A  defect  of  parties  to  an  action 
by  an  assignee  of  a  mechanic's  lien  to  foreclose  the  same,  arising  from  the 
failure  to  join  a  prior  assignee,  to  whose  assignment  plaintiff's  assignment 
was  expressly  subject,  is  waived  where  the  attention  of  the  trial  court  is 
not  in  any  manner  or  form  directed  to  the  point  at  the  trial. 

3.  Appeal  —  Right  to  Attack  Finding  of  Fact  after  Unanimous 
Affirmance.  Findings  of  fact  by  the  trial  court  which  have  been  unani- 
mously affirmed  by  the  Appellate  Division  cannot  be  questioned  in  the 
Court  of  Appeals  as  against  evidence  or  without  evidence. 

4.  Action  by  Assignee  of  Claim  Assigned  as  Collateral  Secur- 
ity—  State  op  Accounts  —  Burden  of  Proof.  The  assignee  of  a 
claim  under  a  written  assignment  which  vests  the  legal  title  in  him, 
though  as  security  for  a  debtj  is  not  bound  in  an  action  against  the  debtor 
to  prove  the  existence  of  a  debt  from  the  assignor  to  himself,  as  the  state 
of  accounts  between  the  assignor  and  assignee  does  not  concern  the 
defendant,  or,  if  it  does,  the  burden  is  upon  him  to  prove  such  a  state  of 
facts  as  would  render  the  assignment  inoperative  or  reinvest  the  assignor 
in  equity  with  the  beneficial  ownership  of  the  claim. 

5.  Order  Substituting  Assignee  as  Plaintiff  —  Effect  as  an 
Adjudication  of  Right  to  Prosecute  the  Action.  An  order,  made 
upon  notice  to  defendant,  substituting  the  assignee  of  a  claim  under  an 
assignment  as  collateral  security  as  plaintiff  in  place  of  the  assignor  is, 
in  effect,  an  adjudication  that  the  assignee  has  such  an  interest  in  the 
claim  under  the  assignment  as  entitles  him  to  prosecute  the  action. 

Latorenee  v.  Congregational  Church,  32  App.  Div.  489,  affirmed. 

(Argued  June  12,  1900  ;  decided  October  2,  1900.) 
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Appeal  from  a  judgment  of  the  Appellate  Divieon  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  26,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Francis  E.  Dana  for  appellant.  There  is  a  defect  of  par- 
ties. {Hood  V.  Ilood^  85  N.  Y.  561 ;  Muir  v.  Schenck^  3  Hill, 
228 ;  Bradley  v.  Root^  5  Paige,  632.)  The  plaintiffs  gave  no 
notice  to  the  defendant  of  the  assignment  to  them  of  the  lien 
or  cause  of  action,  and  are  bound  by  the  subsequent  acts  and 
dealings  between  the  defendants  and  Mortenson  relative  thereto. 
(Code  Civ.  Pro.  §  1909 ;  Finch  v.  Parker,  49  N.  Y.  1 ;  Van 
Keuren^  v.  Corkins,  m  N.  Y.  77;  L.  1897,  ch.  418,  §  14; 
Crouch  V.  MuUer,  141  N.  Y.  495 ;  Newman  v.  L&oyy  84  Hun, 
478 ;  Deach  v.  Perry,  6  N.  Y.  Supp.  940  ;  Rapp  v.  GotUieb, 
142  N.  Y.  164 ;  Bush  v.  Lathrop,  22  N.  Y.  535 ;  Faulknor 
V.  Swart,  55  Hun,  261 ;  Huntington  w.  Potter,  32  Barb.  300; 
Conaelyea  v.  Blanchard,  103  N.  Y.  222.)  The  contract  made 
March  7,  1895,  between  Mortenson  and  the  church  was  a  com- 
promise and  settlement  of  the  matters  in  dispute  between  them 
and  by  reason  of  Mortenson's  failure  to  comply  with  its  terms 
a  defense  arose  in  favor  of  defendant  against  Mortenson  and 
good  against  his  assignee  before  notice.  {Crane  v.  Kmihel, 
61  N.^Y.  645;  Lewis  v.  Tregel,  71  Hun,  337;  Oberlies  v. 
Bullinger,  75  Hun,  248 ;  Fitzgerald  v.  Moran,  141  N.  Y. 
419;  Code  Civ.  Pro.  §  1909;  Finch  v.  Parker,  49  N.  Y.  1.) 
The  court  below  treated  this  as  a  counterclaim  only  and 
ignored  the  fact  that  it  was  a  defense.  {Beckwlth  v.  Union 
Bank,  9  N.  Y.  211  ;  Huntington  v.  Parker,  32  Barb.  300; 
Myers  v.  Davis,  22  N.  Y.  489  ;  Muir  v.  Scheiick,  3  Hill,  228.) 

Ralph  E,  Prime,  Jr.,  for  rcvspondent.  There  was  no  defect 
in  necessary  parties  to  the  action.  {Hilton  v.  Ernst,  161  N. 
Y.  226;  Griffey  v.  N,  Y.  C  Ins,  Co.,  100  N.  Y.  417; 
Allen  V.  Brown,  44  N.  Y.  228 ;  Lang  v.  E  F  Ins.  Co.y  12 


1900.]  LaWBENCE  V,  CoNaBEGATIONAL  ChURCH.  117 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  O'Brien,  J. 


App.  Div.  39 ;  Gri&toold  v.  Caldwell^  14  Misc.  Rep.  299 ; 
Peclc  V.  Yorke^  75  N.  Y.  421 ;  Burlingame  v.  Paroe^  12 
Hun,  149 ;  Tracey  v.  Hammond  Co.^  5  App.  Div.  39 ;  Ridge- 
way  V.  Bacon^  72  Hun,  211 ;  Hoogland  v.  Trashy  6  Robt. 
540 ;  Lawler  v.  Nat.  Life  Abbu,^  83  Hun,  393.)  Respondent 
is  not  bound  by  the  terms  of  the  supplemental  contract  ot 
March  7,  1895,  between  Mortenson  and  the  defendant,  so  far 
as  it  purports  to  affect  tlie  claim  and  lien  in  suit.  {Grant  v. 
Holden,  1  E.  D.  Smith,  545.)  The  supplemental  contract  of 
March  7,  1895,  was  in  no  sense  a  settlement  of  any  existing 
controversy,  nor  was  it  in  law  or  in  fact  an  accord  and 
satisfaction.  (Krom,er  v.  Ileim^  75  N.  Y.  574;  Busaell  v. 
Lytle,  6  Wend.  390 ;  Hawley  v.  Foote,  19  Wend.  516 ;  Brook- 
lyn Bank  v.  De  Grauw,  23  Wend.  342 ;  Tilton  v.  Alcott,  16 
Barb.  598.)  The  offset  or  counterclaim  for  damages  for 
breach  of  the  new  agreement,  which  is  pleaded,  but  of  which 
not  a  scintilla  of  evidence  was  offered,  and  which  the  trial 
court  has  found  was  not  proved  —  even  if  proved  c(Juld  not 
be  allowed  in  this  case  as  against  the  respondent.  {Newhurger 
V.  M.  Mfg.  Co.,  10  Daly,  275 ;  Fera  v.  Wickham,  135  N.  Y. 
223 ;  Taylor  v.  Mayor,  etc.,  82  N.  Y.  10 ;  Myers  v.  Davis, 
22  N.  Y.  489 ;  Patterson  v.  Patterson,  59  N.  Y.  574 ;  Jordcm 
V.  Nat.  Bamk,  74  N.  Y.  467.) 

O'Brien,  J.  This  was  an  action  to  foreclose  a  mechanic's 
lien.  The  plaintiff  is  neither  the  contractor,  mechanic  or 
materialman,  but  an  assignee  of  the  claim.  Judgment  was 
given  for  the  plaintiff  at  the  trial  and  affirmed  on  appeal. 

The  learned  counsel  for  the  defendant  has  presented  several 
grounds  for  a  reversal,  but  the  principal  one  relates  to  certain 
equities  which  he  claims  existed  in  favor  of  the  church  against 
the  plaintiff's  assignor  at  the  time  of  tlie  assignment  and 
which  are  equally  available  against  the  plaintiff  in  his  action. 
This  contention,  however,  will  be  answered  by  a  statement  of 
the  facts  found  and  which  are  somewhat  complicated. 

On  July  15th,  1891,  one  Mortenson  entered  into  a  contract 
with  the  defendant  to  construct  a  church  edifice  for  $7,300, 
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to  be  completed  on  ?fovember  15th  next  thereafter.  It  seems 
that  the  building  was  not  completed  at  this  date,  but  that  fact 
is  not  material,  since  the  contractor  continued  the  work  after 
that  date  without  objection,  and  the  omission  in  this  respect, 
if  any,  was  presumptively  waived.  The  contractor  was  pro- 
ceeding with  the  work  when,  on  January  14th,  1892,  by  a  writ- 
ten agreement  with  the  defendant  the  work  was  suspended  on 
account  of  proceedings  by  the  municipal  authorities  to  oj)en  a 
street,  which,  if  perfected,  would  require  the  building  to  be 
removed.  The  contract  was  thus  practically  terminated  with- 
out any  fault  on  the  part  of  the  contractor.  It  is  found  that 
there  was  then  due  and  unpaid  to  the  contractor  upon  the  con- 
tract 81,361.  On  May  10th,  1892,  the  contractor  filed  a  notice 
of  lien  for  the  sum  claimed  to  be  due,  and  about  a  year  there- 
after. May  9th,  1893,  he  brought  this  action  to  foreclose  the 
lien.  On  the  15tli  of  December,  1894,  the  contractor  assigned 
the  claim,  lien  and  cause  of  action  to  the  plaintiff,  subject  to  a 
prior  assignment  to  one  Niles  Johnson.  This  paper  vested 
the  title  to  the  claim  in  the  plaintiflF,  and  there  were  then  no 
equities  growing  out  of  the  contract  which  the  defendant 
could  assert  against  the  claim.  The  work  having  been  sus- 
pended by  mutual  agreement,  on  account  of  tlie  street  open- 
ing proceedings,  the  contractor  was  entitled  to  recover  what 
had  been  earned  on  the  contract,  and  this  claim  passed  to  the 
plaintiff.  On  March  7tli,  1895,  the  same  contractor  entered 
into  a  new  contract  with  the  defendant  to  complete  the  build- 
ing, for  it  seems  that  the  cloud  created  by  the  street  open- 
ing proceedings  had  in  some  way  passed  away  or  had  been 
removed. 

This  was  an  independent  arrangement  between  the  defend- 
ant and  the  contractor  after  the  latter  had  transferred  the 
present  claim  to  the  plaintiff,  and,  although  the  church  had  no 
notice  of  the  assignment,  yet  it  could  not  by  any  new  agree- 
ment with  the  contractor  affect  the  plaintiff's  rights  as  assignee. 
In  this  agreement  it  was  stipulated  that  the  lien  in  question 
was  not  to  be  affected  thereby,  but  that  no  further  proceed- 
ings to  foreclose  were  to  be  had,  and  upon  receiving  payment 
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upon  the  new  contract  the  contractor  was  to  discharge  the  lien 
in  question.  The  contractor  failed  to  complete  the  building 
or  to  perform  the  new  contract,  though  he  did  considerable 
work  and  received  some  of  the  payments  therein  stipulated. 
It  is  found  that  the  money  thus  received  exceeded  the  value 
of  the  work  performed  by  the  sum  of  $235.95,  and  this  sum 
was  applied  to  diminish  the  amount  of  the  lien  in  this  action. 

The  failure  of  the  contractor  to  perfonn  the  last  or  new  con- 
tract in  full  is  the  main  or  principal  equity  urged  in  behalf  of 
the  defendant  to  defeat  the  plaintiff's  claim  under  the  assign- 
ment. It  will  be  seen  that  this  claim  against  the  contractor 
and  assignor  arose  long  after  the  assignment.  Whatever  claim 
accrued  to  the  defendant  under  the  last  contract  was  not  avail- 
able as  a  counterclaim  or  set-off  in  this  action.  It  not  only 
accrued  after  the  assignment,  but  after  the  commencement  of 
the  action.  It  certainly  did  not  exist  at  the  time  of  the  assign- 
ment, and  could  not  iiave  been  enforced  against  the  contractor 
or  assignor  while  the  contract  belonged  to  him.  (Code,  §§  501, 
502.) 

This  is  not  a  case  where  the  defendant  has,  without  notice 
of  the  assignment,  made  payments  in  good  faith  to  the  assignor 
upon  the  assigned  demand,  but  where  a  new  and  independent 
executory  contract  was  entered  into.  When  the  defendant 
was  allowed  in  this  action  for  such  sums  as  it  paid  on  the  new 
contract  in  excess  of  the  value  of  the  work  performed  by  the 
contractor,  it  was  awarded  as  large  a  measure  of  relief  as  it 
was  entitled  to.  A  party  who  takes  an  assignment  of  a  claim 
or  cause  of  action  like  this  takes  it  subject  to  all  equities  or 
defenses  existing  between  the  original  parties  at  the  time  of 
the  assignment ;  but  it  does  not  follow  that  he  takes  it  subject 
to  any  equity  that  may  subsequently  arise  between  them  upon 
new  and  independent  contracts,  though  they  may  relate  to  the 
same  subject-matter.  Whatever  the  defendant  actually  paid 
to  the  contractor  upon  this  claim  after  the  assignment,  in  good 
faith,  and  without  notice,  stands  upon  a  different  ground,  and 
hence  should  be  allowed,  and  was  allowed.  But  the  damages 
sustained  by  the  defendant,  if  any,  from  faihire  to  perform  the 
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new  contract,  cannot  be  urged  as  a  defense  to  the  plaintiffs 
claim. 

There  are  some  other  points  urged  in  support  of  the  appeal 
which  may  be  entitled  to  a  brief  notice.  (1)  It  is  claimed  that 
since  the  plaintiffs  assignment  was,  upon  its  face,  expressly 
subject  to  a  prior  one  to  Niles  Johnson,  the  latter  was  a  neces- 
sary party,  and  that  defense  has  been  pleaded.  It  may  be  con- 
ceded that  there  was  in  this  respect  a  defect  of  parties,  but  the 
attention  of  the  court  was  not  in  any  manner  or  form  directed 
to  the  point  at  the  trial.  No  ruling  was  asked  and  the  point 
was  not  even  referred  to  in  the  motion  for  a  nonsuit.  The 
defect,  if  any,  was,  therefore,  as  effectually  waived  as  if  the 
defendant  had  omitted  to  plead  it.  (2)  The  contention  is 
made  that  the  notice  of  lien  was  not  filed  in  time,  but  the  trial 
court  found  that  it  was,  and  inasmuch  as  all  the  findings  were 
unanimously  aflirmed  on  appeal,  it  is  not  open  to  the  defend- 
ant to  question  any  of  them  in  this  court  as  against  evidence 
or  without  evidence.  They  must  be  taken  as  conclusive  on 
the  facts.  It  is  quite  true  that  if  we  compute  the  time  from 
the  date  of  the  written  agreement  to  suspend  this  work  to  the 
date  of  the  filing  of  the  notice,  more  than  ninety  days  had 
elapsed ;  but  there  was  some  proof  given  to  show  that  subse- 
quent to  the  agreement  the  contractor  did  some  things  in  and 
about  the  building  which  we  may  assume  were  necessary  for 
its  preservation  in  its  unfinished  state,  or  were  the  result  of  a 
taeit  agreement  between  the  parties.  The  dates  referred  to 
were  not  conclusive  upon  the  trial  court,  and,  in  any  event,  in 
the  present  condition  of  the  record,  we  are  not  permitted  to 
inquire  into  the  process  by  means  of  which  the  court  arrived 
at  the  conclusion  of  fact  that  the  notice  was  filed  in  time.  (3) 
The  point  is  also  made  that  the  assignment  to  the  plaintiff  by 
the  contractor  was  as  security  for  a  debt,  and  that  no  proof  of 
the  existence  of  any  debt  was  given  by  the  plaintiff  at  the 
trial.  The  answer  to  that  contention  is  that  the  plaintiff  pro- 
duced a  written  instrument  which  vested  in  him  the  legal  title 
to  the  claim  and  cause  of  action.  The  state  of  the  account 
between  the  plaintiff  and  his  assignor  did  not  concern  the 
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defendant,  or  if  it  did,  then  the  burden  was  upon  it  to  estab- 
lish such  a  state  of  facts  as  would  render  the  assignment 
inoperative  or  reinvest  the  contractor  in  equity  with  the  bene- 
ficial ownership  of  the  claim.  The  defendant  had  notice  of 
the  assignment  to  plaintiflF  at  least  as  early  as  November,  1896, 
since  a  motion  was  then  made  to^  substitute  the  plaintiff  as 
owner  of  the  claim  in  place  of  the  contractor  in  whose  name 
the  action  was  originally  brought.  That  order  was  made  upon 
notice  to  the  defendant  and  a  hearing,  and  in  effect  was  an 
adjudication  of  the  fact  that  the  plaintiff  had  such  an  interest 
in  the  claim  under  the  assignment  as  entitled  him  to  prosecute 
the  action. 

The  argument  of  defendant's  counsel  is  directed  largely 
against  facts  found  and  which  are  to  be  accepted  by  this  court 
as  conclusive,  or  is  based  upon  facts  not  found  and  which  are 
conclusively  negatived  by  the  effect  of  the  unanimous  decision. 

This  view  of  the  case  leads  to  the  conclusion  that  the  record 
does  not  present  any  error  of  law  that  would  warrant  this 
court  in  interfering  with  the  judgment,  and  it  must,  there- 
fore, be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Babtlett,  IIaight,  Vann  and  Landon, 
JJ.,  concur ;  Cullen,  J.,  not  sitting. 

Judgment  affirmed. 


Nora  Murphy,  Respondent,  v.  Francis  H.  Legobtt  et  al.. 

Appellants. 

1.  NursANCK  —  Platform  wholly  within  Municipal  Stoop  Limit 
NOT  a  Nuisance  per  se.  A  permanent  iron  platform  wholly  within  the 
stoop  limit  prescribed  hy  the  city  of  New  York,  having  steps  at  either 
end  at  which  persons  may  enter  the  building  to  which  it  is  attached,  is  not 
a  nuisance  per  se. 

2.  Reasonable,  Use  op  Platform  a  Question  of  Fact  —  When  Use 
Constitutes  a  Nuisance  and  Becomes  the  Proximate  Cause  of 
Injury.  The  reasonable  use  of  such  platform  for  the  purpose  of  unload- 
ing goods  thereon,  thereby  obstructing  the  sidewalk  in  front,  is  ordinarily 
a  question  of  fact,  depending  upon  the  use  being  temporary  and  neces- 
sary, having  reference  to  time,  place  and  circumstances,  and  where  it  is 
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unreasonable  it  becomes  a  nuisance,  and  a  person  who,  in  seeking  to  avoid 
the  obstruction,  passes  over  the  platform,  slips  on  the  muddy  steps  thereof 
and  is  injured,  while  the  muddy  steps  are  the  direct,  the  nuisance  is  the 
proximate  cause  of  the  injury,  and  a  recovery  of  damages  against  the 
party  creating  it  will  be  sustained. 
Murphy  V.  Leggett,  29  App.  Div,  309,  affirmed. 

(Argued  June  U,  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
26,  1898,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new  trial. 

TaUmadge  W,  Foster  for  appellants.  The  motion  to  dis- 
miss the  complaint  in  its  entirety  should  have  been  granted. 
The  charges  of  nuisance  and  negligence  were  not  sustained. 
{Jorgensen  v.  Squires^  144  N".  Y.  280;  WeUh  v.  Wilson^  101 
N.  Y.  254 ;  Hand  v.  Klhiksr,  22  J.  &  S.  433 ;  Callanan  v. 
Oilman,  107  N.  Y.  360 ;  O'Reilly  v.  Z.  /.  R.  R,  Co.,  4  App. 
Div.  139.)  Under  the  circumstances  under  which  the  plaintiff 
went  upon  the  platform  the  defendants  owed  her  no  duty  in 
respect  thereto.  {Welsh  v.  Wilson,  101  N.  Y.  254.)  The 
motion  to  dismiss  the  complaint,  in  so  far  as  the  action  is  based 
on  the  alleged  nuisance,  should  have  been  granted.  (S.  &  R. 
on  Neg.  [4th  ed.]  §  26 ;  16  Am.  &  Eng.  Ency.  of  Law,  436 ; 
Lower  re  v.  TF.  U.  T,  Go,,  60  N.  Y.  198 ;  Laidlaw  v.  Sage, 
158  N.  Y.  73.) 

Ansmi  BurUngamie  Cole  for  respondent.  The  court  was 
right  in  refusing  to  dismiss  the  complaint.  {Bahhage  v. 
Powers,  130  N.  Y.  281 ;  Jorgensen  v.  Squires,  144  N.  Y. 
280 ;  Callanan  v.  Oihnan,  107  N.  Y.  369 ;  Welsh  v.  Wilson, 
101  ]Sr.  Y.  254 ;  Shook  v.  City  of  Cohoes,  108  N.  Y.  648 ;  Flynn 
V.  Taylor,  127  N.  Y.  596 ;  Hudson  v.  Caryl,  44  K  Y.  553 ; 
St.  John  V.  Mayor,  etc.,  6  Duer,  315 ;  Wood  on  Nuisances 
[2d  ed.],  §§  250,  251 ;  R.,  etc.,  Co.  v.  B.  S.  Co.,  36  N.  Y.  S. 
R.  983;  Ilallock  v.  Schreyer,  33  Hun,  111.)  There  is  evi- 
dence which  would  warrant  the  jury  in  finding  that  the  plat- 
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form  was  in  a  slippery  condition  and  had  been  that  way  for 
some  time,  which  condition  was  known  to  the  defendants. 
(iYoZ^Ti  V.  Xing,  97  N.  Y.  569 :  O'Reilly  v.  Z.  L  R.  R.  Co,, 
4  App.  Div.  139.)  The  plaintiff  was  free  from  contribntory 
negligence.  She  had  a  right  to  go  on  the  platform  nnder  the 
circnrastances,  and  was  not  a  trespasser.  {Callanan  v.  Gil- 
7n<in,  107  N.  Y.  372;  Welsh  v.  Wilsm,  101  N.  Y.  257; 
Pom/rey  v.  Vil.  of  Saratoga  Springs,  104  N.  Y.  459; 
Evans  v.  City  of  Utica,  69  N.  Y.  166  ;  Brusso  v.  City  of 
Buffalo,  90  N.  Y.  679 ;  McG^dre  v.  Sjpence,  91  N.  Y.  303 ; 
BvUock  V.  Mayor,  etc.,  99  N.  Y.  654.)  The  defendants, 
under  the  circumstances  of  this  case,  owed  a  duty  to  the  plain- 
tiff to  keep  the  platform  and  steps  in  a  reasonably  safe  con- 
dition for  her  passage.  {Cohen  v.  Mayor,  etc.,  113  N.  Y.  532 ; 
Flynn  v.  Taylo^\  127  N.  Y.  596 ;  Hudson  v.  Caryl,  44  N.  Y. 
553 ;  St.  John  v.  Mayor,  etc.,  6  Duer,  315  ;  Wood  on  Nuisances 
[2d  ed.],  §§  250,  251 ;  Callanan  v.  Gilman,  107  N.  Y.  360 ; 
R.,  etc.,  Co.  V.  B,  S.  Co.,  36  N.  Y.  S,  R.  988.) 

Haight,  J.  This  action  was  brought  to  recover  damages 
for  a  personal  injury.  The  defendants  occupied  a  building 
on  West  Broadway  between  Franklin  and  Varick  streets  in 
the  city  of  New  York,  in  which  they  carried  on  a  wholesale 
grocery  business.  On  the  West  Broadway  side  they  had  con- 
structed a  platform  about  five  feet  wide  and  two  feet  high  on 
a  level  with  the  entrance  to  their  store,  with  three  steps 
on  either  end  by  which  they  could  enter  their  building. 
The  platform  was  constructed  of  iron  and  was  within  the 
stoop  limit  of  the  street. 

On  the  19th  day  of  January,  1894,  at  about  eight  o'clock 
in  the  morning,  the  plaintiff,  in  company  with  her  sister  Mag- 
gie and  a  Miss  Hare,  was  passing  along  West  Broadway  to  her 
place  of  work.  On  reaching  the  defendants'  premises  she 
found  the  sidewalk  blocked  by  two  wagons  or  trucks,  one 
backed  across  the  sidewalk  up  against  the  platform,  and  the 
other  backed  into  the  gutter  with  skids  running  from  the 
wagon  to  the  platform  across  the  sidewalk.    The  wagons  were 
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loaded  with  goods  and  it  would  take  about  fifteen  minutes  to 
unload  such  wagons.  Finding  the  sidewalk  thus  obstructed  the 
plaintiff,  leading,  passed  up  the  southerly  steps  to  the  plat- 
form, followed  by  her  companions,  and  thence  along  the  plat- 
form to  the  northerly  end,  at  which  place  she  slipped  on  some 
fresh  mud,  or  other  slippery  substance,  and  fell  from  the  top 
step  of  the  platform  down  the  remaining  steps  to  the  side- 
walk, dislocating  her  right  ankle  and  causing  the  injury  for 
which  this  action  was  brought. 

It  appeared,  upon  the  trial,  that  the  platform  had  been 
swept  that  morning  at  seven  o'clock,  and  whatever  mud  there 
was  upon  it  had  been  tracked  there  by  persons  passing  over 
the  platform.  The  trial  court  charged  the  jury  that  the  plat- 
form was  not  a  nuisance  j!?^;*  se,  but  submitted  to  the  jury  two 
questions :  First  Were  the  defendants  guilty  of  negligence, 
and,  second^  was  the  use  made  by  the  defendants  of  the  side- 
walk and  platform  unnecessary  and  not  required  by  the  exi- 
gencies of  their  business,  and  was  sucli  use  unreasonable  and 
the  proximate  cause  of  the  plaintiff's  injury.  The  jury  found 
a  verdict  in  favor  of  the  plaintiff,  w-hich  has  been  affirmed  by 
the  Appellate  Division,  two  of  the  members  of  that  court  dis- 
senting. All  of  the  judges  of  the  Appellate  Division  appear 
to  have  been  of  the  opinion  that  no  negligence  was  shown  on 
the  part  of  the  defendants  and  that  no  recovery  could  be  sus- 
tained upon  that  ground.  The  defendants,  however,  took  no 
exception  to  the  submission  of  that  question  to  the  jury,  and 
a  reversal,  consequently,  cannot  be  placed  upon  that  ground. 
Some  of  the  judges  of  the  Appellate  Division  evidently 
reached  the  conclusion  that  the  platform  constructed  in  front 
of  the  defendants'  premises  was  a  nuisance.  We  do  not  so  con- 
sider it.  It  is,  as  we  have  seen,  a  permanent  structure  of  iron, 
wholly  within  the  stoop  limit,  having  steps. at  either  end,  at 
which  persons  may  enter  the  building.  Had  the  steps  been 
in  front  of  the  platform  the  approach  would  have  been  similar 
to  a  thousand  other  places  in  the  same  city,  in  which  no  claim 
of  a  nuisance  has  ever  been  made  or  entertained. 

We  think,  however,  that  this  judgment  may  be  sustained 
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upon  the  ground  that  it  was  a  question  of  fact  for  the  deter- 
mination of  the  jury  whether  the  use  made  by  the  defendants 
of  their  platform  and  the  sidewalk  in  front  was  reasonable 
and  necessary  in  the  conduct  of  their  business.  This  view 
was  entertained  by  the  trial  judge,  and  he  fairly  submitted 
the  question  to  the  jury.  It  is  true  that  persons  engaged  in 
business  in  a  city  have  the  right  to  use  the  streets  and  sidewalks 
for  the  purpose  of  unloading  and  loading  goods  that  have  to 
be  taken  into  and  from  their  buildings  and  storehouses.  It  is 
also  true  that  highways  and  sidewalks  may  be  temporarily 
blocked  when  necessary.  A  person  engaged  in  constructing 
a  large  building  upon  a  street  may  have  to  make  necessary 
excavation  for  its  foundation  and  transport  to  it  the  iron  and 
stone  used  in  its  construction.  Heavy  machinery  and  large 
safes  may  be  moved  into  the  buildings,  taking  considerable 
time,  all  of  which  necessarily  interrupts  and  causes  incon- 
venience to  the  public  in  the  use  of  the  highway.  The 
municipalities  may,  doubtless,  provide  rules  or  regulations 
controlling  the  manner  and  times  in  which  these  interruptions 
may  be  made.  They  nmst  be  necessary,  temporary  and  reason- 
able, for  no  person  can  be  permitted  to  permanently  or  unrea- 
sonably occupy  the  highway  to  the  detriment  of  the  public. 
The  quedtiun,  therefore,  always  is  as  to  whether  the  use  is 
necessary,  temporary  and  reasonable.  In  this  case  the  evidence 
tended  to  show  that  the  defendants  permitted  trucks  loaded 
with  goods  to  be  backed  across  the  sidewalk  so  as  to  avoid  the 
necessity  of  unloading  the  goods  upon  the  walk,  and  then 
transferring  them  across  the  walk  into  tlie  store.  They  were 
engaged  in  taking  in  goods  from  about  eight  o'clock  in 
the  morning  until  six  o'clock  at  night.  Some  evidence 
tends  to  show  that  they  received  goods  nearly  every  hour 
during  the  day,  and  that  it  took  from  ten  to  fifteen  minutes 
to  unload  a  truck.  In  the  case  of  Welsh  v.  Wilson  (101  N. 
T.  254)  it  was  held  that  a  merchant,  in  removing  cases  of 
merchandise  from  his  store,  had  the  right  to  place  a  pair  of 
skids  from  a  truck  across  the  sidewalk  to  the  steps  of  his  store, 
and  that  a  person  passing  along  the  walk,  who  undertook  to 
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pass  around  the  skids  bj  the  steps  to  the  door,  and  in  so  doing 
slipped  and  was  injured,  could  not  recover.  In  that  case  the 
walk  had  been  occupied  but  two  or  three  minutes,  and  it  would 
take  but  two  minutes  more  to  complete  the  loading.  It  was 
held  that  the  use  made  of  the  sidewalk  was  necessary  and 
reasonable. 

While  we  approve  fully  of  the  conclusion  reached  in  that 
case  under  the  facts  there  disclosed,  it  should  not  be  under- 
stood as  authorizing  the  practical  obstruction  of  a  street  for 
the  greater  portion  of  the  time,  or  as  establishing  a  hard  and 
fast  rule  which  must  control  in  all  cases.  Places  and  circum- 
stances widely  differ.  That  which  would  but  slightly  incon- 
venience the  public  in  one  place,  might  in  another  very 
seriously  impede  and  discommode  travelers.  The  use  by  a  mer- 
chant of  a  back  street  but  little  traveled  might  be  reasonable 
and  justified,  while  a  like  use  of  a  main  thoroughfare  con 
stantly  crowded  with  passing  people  would  become  at  once 
unreasonable  and  a  nuisance  that  could  not  be  tolerated. 
Reasonable  use,,  therefore,  is  ordinarily  a  question  of  fact 
depending  upon  its  being  temporary  and  necessary,  having 
reference  to  time,  place  and  circumstances.  {CcMaiian  v. 
Oilman,  107  N.  Y.  360,  365.) 

The  proximate  cause  of  an  injury  may  exist  without  any 
person  being  liable  for  the  injury.  Liability  exists  where  a 
pereon  has  created  a  nuisance  which  becomes  the  proximate 
cause,  or  has  been  guilty  of  negligence  which  contributed  to 
the  causing  of  the  injury.  A  person  who  should  run  against 
the  steps  of  a  dwelling  house  and  receive  an  injury  could 
not  recover  of  the  owner  if  the  steps  were  within  the  stoop 
line.  If,  however,  the  owner  should  obstruct  a  street  so 
as  to  constitute  a  nuisance  and  a  person  was  injured  by 
reason  thereof,  a  recovery  could  be  had.  In  this  case  the 
plaintiff  fell  down  the  steps  of  the  defendant's  platform.  The 
steps,  therefore,  with  the  mud  thereon,  became  the  direct 
cause.  The  defendants  were  under  no  obligation,  upon  any 
theory  of  negligence,  to  furnish  her  a  safe  passageway,  but  if 
the  use  of  the  sidewalk  and   platform  by  them  was  a  nui- 
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sance  and  she  was  injured  by  reason  thereof,  in  tlie  manner 
described,  it  constituted  proximate  cause.  {Cohen  v.  Mayor ^ 
etc.,  113  N.  Y.  532.) 

We  think  the  judgment  should  be  affirmed,  with  costs. 

Pakker,  Ch.  J.,  O'Brien,  Vann  and  Cullen,  J  J.,  concur; 
BABTLErr  and  Lanix>n,  JJ.,  dissent. 

Judgment  affirmed. 

Frank  J.  Peck,  Respondent,  v.  Dexter  Sulphite  Pulp  and 
Paper  Company,  Appellant. 

1.  Master  and  Servant  —  Authority  op  General  Superintendent 
TO  Employ  Foreman.  The  general  superintendent  of  a  manufacturing 
company,  the  by-la W3  of  which  provide  that  he  shall  perform  such  duties 
as  the  trustees  may  direct,  who  has  had  the  general  management  of  affairs 
left  to  him  without  instructions  and  has  hired  and  discharged  employees, 
is  impliedly  authorized  to  make  such  ordinary  contracts  as  custom  and 
the  necessities  of  the  business  justify  or  require,  including  the  employ- 
ment of  a  foreman  for  the  term  of  one  year,  unless  it  is  shown  that  such 
employment  is  extraordinary  or  unwarranted  by  the  requirements  of  the 
businesa 

2.  Evidence  —  Proof  op  Immaterial  Circumbtances  Incompetent. 
Upon  the  trial  of  an  action  by  a  mill  foreman  to  recover  damages  for  his 
alleged  wrongful  discharge  from  emploj'ment,  evidence  of  the  amount  of 
defendant's  dividends  and  profits  during  his  employment  and  for  the 
various  years  subsequent  thereto  and  up  to  the  trial,  with  a  view  of  show- 
ing that  the  profits  did  not  greatly  vary  during  that  time,  is  not  competent 
for  the  purpose  of  contradicting  defendant's  testimony  tending  to  show 
his  incompetency,  to  the  effect  that  the  output  of  the  mill,  under  conditions 
otherwise  the  same,  greatly  increased  after  his  discharge,  since  the  amount 
of  defendant's  profits  was  not  material  upon  the  question  of  his  competency, 
and  the  reception  of  such  evidence  is  reversible  error. 

Peck  V.  Dexter  8.  P.  <&  P  Co,,  19  App.  Div.  628,  reversed. 

(Argued  June  11,  1900;  decided  October  3,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  22,  1897,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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Wat/ion  JH,  Rogers  for  appellant.  The  superintendent  had 
no  power  to  employ  for  a  stated  term.  (L.  1848,  ch.  40,  §  7 ; 
Smith  V.  C.  D,  Assn.,  12  Daly,  304 ;  Camacho  v.  II.  B,  iV. 
<&  E,  Co,,  2  App.  Div.  369 ;  Oamey  v.  jV.  Y.  Z.  Ins.  Co.,  19 
App.  Div.  160 ;  Trustees,  etc.,  v.  Bowman,  136  N.  Y.  524 ; 
Seymour  v.  WycJcqf,  10  N.  Y.  213 ;  Bank  of  Attica  v.  Mfg. 
Co.,  17  N.  Y.  S.  R.  386 ;  DeBost  v.  Albert  Palmer  Co.,  35 
Hun,  388  ;  Alexander  v.  Caldwell,  83  N".  Y.  480  ;  Woodruffs. 
R.  E.  a.  Co.,  108  N.  Y.  39 ;  Wilson  v.  IL  Co.  R.  R.  Co., 
114  N.  Y.  492.)  The  incompetency  of  the  plaintiff  was  such 
as  to  justify  his  discharge.  (2  Pars,  on  Cont.  [5th  ed.]  54 ; 
Oreen  v.  Edgar,  21  Hun,  414 ;  Harrington  v.  F.  Nat.  Bank, 
1  T.  &  C.  361 ;  WiUets  v.  Green,  3  C.  &  K.  59 ;  ArkusK  v. 
Rannon,  60  Hun,  518 ;  Dean  v.  CutUr,  20  X.  Y.  Supp.  617; 
Gray  v.  Shepard,  147  N.  Y.  177.)  The  court  erred  in  the 
admission  of  evidence.  Testimony  of  the  wealth  or  poverty 
of  the  defendant,  how  much  it  earned  before,  at  the  time  of 
or  four  years  after  plaintiff's  employment,  had  no  legitimate 
bearing  on  the  questions  and  was  incompetent  and  prejudicial. 
{Andrews  v.  R.,  W.  <&  0.  R.  R,  Co.,  54  N.  Y.  334;  Peoj>le 
V.  Corey,  148  K  Y.  486 ;  Barnes  v.  Keen,  132  K  Y.  13 ; 
Lipp  V.  Otis  Bros.  c6  Co.,  i61  N.  Y.  559 ;  HutcMns  v. 
Hutchins,  98  If.  Y.  56 ;  Williams  v.  Leiois,  13  App.  Div. 
130 ;  Scattergood  v.  Wood,  79  N".  Y.  263  ;  People  v.  Bowling, 
84  N.  Y.  478 ;  Niggli  v.  Foehry,  83  Hun,  269  ;  Ward  v.  W. 
Ins.  Co.,  6  Bosw.  299.) 

Elon  R.  Brown  for  respondent.  The  proof  of  profits  of 
the  defendant  company,  as  drawn  out  on  cross-examination  of 
defendant's  president  and  treasurer,  was  proper  as  bearing 
upon  their  credibility  in  testifying  that  Outterson  had  not 
been  elected  because  his  management  was  unsatisfactory.  (2 
Phillips  on  Ev.  [5th  ed.]  756 ;  1  Greenl.  on  Ev.  §  448 ;  Stan- 
ley V.  Pickhart,  6  N.  Y.  Supp.  930.) 

Cullen,  J.  This  action  was  brought,  servant  against  mas- 
ter, for  damages  for  wrongful  discharge  from  employment 
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The  plaintiff  alleged  that  he  was  hired  as  foreman  of  defend- 
ant's mill  for  the  term  of  one  year.  The  defendant  answered 
denying  that  plaintiff's  employment  was  for  any  stated  period 
and  alleging  that  he  was  properly  discharged  for  incompe- 
tency and  misconduct.  The  evidence  tended  to  show  an  oral 
hiring  made  by  one  Oatterson,  the  general  superintendent  of 
defendant's  business.  Objection  was  taken  to  this  testimony 
on  the  ground  that  Outterson  had  no  authority  to  employ  the 
plaintiff  for  the  t«rm  of  one  year.  The  objection  is  not  well 
taken.  Outterson  had  the  general  management  of  the  busi- 
ness and  hired  and  discharged  the  employees.  The  only  pro- 
vision in  the  by-laws  of  the  company  ad  to  his  powei-s  was 
*'  Article  XIX :  The  Superintendent  shall  perform  such  duties 
as  the  trustees  may  direct."  No  express  directions  seemed  to 
have  been  given  him  and  no  restrictions  placed  upon  his  power, 
but  the  management  of  affairs  left  to  him  without  instructions. 
He  was,  therefore,  authorized  to  make  such  ordinary  contracts 
as  custom  and  the  necessities  of  business  would  justify  or 
require.  There  is  nothing  to  show  that  the  employment  of  a 
foreman  for  the  term  of  one  year  was  extraordinary  or  unwar- 
ranted by  the  requirements  of  the  business  and  it  cannot  be 
80  pronounced  as  a  matter  of  law.  In  this  respect  the  case 
differs  entirely  from  those  of  Camacho  v.  Hamilton  Bank 
Note  &  Eng.  Company  (2  App.  Div.  369)  and  Carney  v.  N. 
Y,  Life  Ins,  Company  (19  App.  Div.  160). 

We  feel  constrained,  however,  to  reverse  the  judgment  for 
the  improper  admission  of  evidence.  The  uecretary  of  the 
company,  to  show  the  incompetency  of  the  plaintiff,  testified 
that  during  the  period  of  his  employment  the  output  of  pulp 
from  the  mill  averaged  about  nine  tons  a  day,  while  at  the 
time  of  the  trial,  with  the  same  number  of  digesters  and  the 
same  number  of  workmen,  the  output  was  about  twenty-seven 
tons  a  day.  In  answer  to  this  testimony  the  plaintiff  was 
allowed  to  prove  the  amount  of  the  dividends  and  profits  of 
the  defendant  during  the  time  of  plaintiflfs  employment,  for 
the  various  years  subsequent  thereto  and  up  to  the  trial.  It 
is  contended  that  the  fact  that  such  profits  did  not  greatly 
37 
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vary  during  thefee  years  tended  to  contradict  the  statement  of 
the  witness  that  the  output  from  the  mill  had  been  largely 
increased.  We  think  it  was  not  competent  for  that  purpose. 
The  profits  of  the  business  were  necessarily  determined  by 
many  other  elements,  such  as  the  cost  of  the  raw  material,  the 
market  price  of  the  finished  product  and  the  like,  as  well  as 
by  the  amount  of  the  output.  It  is  said  that  this  considera- 
tion only  goes  to  the  weight  of  the  evidence  and  not  to  its 
competency.  We  think  not.  What  the  output  of  the  mill 
was  could  readily  be  proved  by  direct  evidence ;  that,  and  not 
the  profits  of  the  company,  was  the  fact  that  was  material  on 
the  question  of  the  plaintiff's  competency.  That  a  circum- 
stance may  have  some  remote  bearing  upon  the  issues  on  trial 
is  not  sufficient  to  make  proof  of  the  circumstance  competent 
and  admissible.  In  legal  trials  it  is  necessary  to  confine  the 
evidence  to  proof  bearing  directly  on  tlie  issues,  not  only  to 
avoid  the  prolixity  which  the  opening  of  collateral  inquiries 
would  occasion,  but  also  to  prevent  the  jury  from  being 
diverted  from  the  question  to  be  determined  by  their  verdict. 
Further,  parties  cannot  be  expected  to  have  their  evidence 
ready  to  meet  such  collateral  matters,  and,  hence,  much  injus- 
tice would  be  done  by  their  consideration.  In  the  present 
case  tlie  evidence  was  not  only  incompetent  to  contradict  the 
witness,  but  proof  of  the  fact  that  for  a  term  of  years  the 
defendant  had  made  large  profits  tended  to  bias  the  jury  in 
the  plaintiff's  favor. 

The  judgment  sliould  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight,  Vann  and 
Landon,  JJ.,  concur. 

Judgment  reversed,  etc. 


» 
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Gerard  Bennett  et  al.,  Respondents,  v.  Edison  Elbotrio 
Illuminating  Company  of  Brooklyn,  Appellant. 

Separate  Trial  op  Counterclaim  also  Constituting  a  Defbnsb 
vill  not  be  Granted  —  Code  op  Civ.  Pro.  §  974.  Where  the  aoswer 
in  an  action  on  contract  alleges  as  a  defense  and  also  by  way  of  a  counter- 
claim that  the  agreement  was  to  pay  a  certain  sum  instead  of  that  stated 
in  the  contract,  and  that  defendant's  signature  was  procured  through 
fraud,  and  demands  the  reformation  of  the  contract,  a  motion  under 
section  974  of  the  Code  of  Civil  Procedure  that  the  equitable  issue  raised 
by  the  pleadings  be  first  tried  by  the  court  is  properly  denied,  since  the 
matter  alleged  as  a  counterclaim,  if  proved,  also  constitutes  a  defense 
and  relieves  the  defendant  as  fully  as  the  allowance  of  the  counterclaim, 
and  the  provisions  of  that  section  have  no  application,  but  were  intended 
to  provide  for  the  mode  of  trial  of  an  issue  arising  upon  a  counterclaim  in 
which  the  facts  alleged  do  not  constitute  a  defense  and  are  not  available 
as  such. 

Bennett  v.  MUcm  El,  II, Co.,  26  App.  Div.  863,  affirmed. 

(Argued  May  25,  1900 ;  decided  October  2,  1900.) 

Appeal  from  a  jtidgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  16,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Edward  M.  Shepard  and  Frank  Harvey  Field  for  appel- 
lant. The  defendant  was  entitled  to  a  trial  by  the  court 
of  its  equitable  counterclaim  for  the  reformation  of  the  written 
contract.  (Code  Civ.  Pro.  §§  969,  974 ;  Maker  v.  //.  Ins,  Co,, 
67  K  y.  283;  Kilmer  v.  Smith,  77  N.  Y.  226;  A,  a  Sav. 
Inst.  v.  Burdick,  87  N.  Y.  40 ;  Kirchner  v.  N,  II.  S.  M.  Co., 
135  N.  Y.  182 ;  Colville  v.  Chuhh,  14  N.  Y.  Supp.  433 ;  Bo7^ 
V.  Schrenkeiaen,  110  N.  Y.  55 ;  Post  v.  Moran,  10  Daly,  502 ; 
McCUve  V.  Gihl,  157  N.  Y.  413.) 
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Edward  M,  Grout  for  respondents.  The  issue  between  the 
parties  as  to  the  contract  price  was  properly  tried.  (  Walkef 
V.  Ins.  Co.,  143  N.  Y.  167 ;  Code  Civ.  Pro.  §  975.) 

Haioht,  J.     This  action  was  brought  to  recover  the  con- 
tract price  for  digging  two  wells  at  the  defendant's  electric 
lighting  station.     The  contract  was  in  writing,  and  as  written, 
the  defendant  agreed  to  pay  the  plaintiflEs  $10  per  one  thousand 
gallons  of  water  per  day  of  twenty-four  hours,  upon  comple- 
tion of  the  wells  and  after  their  test.     The  answer  interposed 
by  the  defendant  alleged,  for  a  defense  and  by  way  of  coun- 
terclaim, that  the  agreement  was  to  pay  $1.00  per  thousand 
gallons  of  water  furnished,  instead  of  $10.00  as  stated  in  the 
contract,  and  that  the  signing  of  the  contract  by  the  defend- 
ant's superintendent  was  procured  through  false  representa- 
tions made  with  reference  to  the  contents  of  the  instrument 
and  with  intent  on  the  part  of  the  plaintiffs  to  defraud  the 
defendant.     The  answer,  among  other  things,  demanded  the 
reformation  of  the  contract  by  the  insertion  therein  of  $1.00 
in  the  place  of  $10.00.     When  the  case  was  called  for  trial 
the  defendant's  counsel  moved  that  the  equitable  issue  raised 
by  the  pleadings  be  first  tried  by  the  court.     This  motion  was 
denied  and  an  exception  was  taken.     The  defendant's  motion 
was  based  upon  section  974  of  the  Code  of  Civil  Procedure, 
which  provides  as  follows :  "  Where  the  defendant  interposes  a 
counterclaim,  and  thereupon  demands  an  affirmative  judgment 
against  the  plaiiftiff,  the  mode  of  trial  of  an  issue  of  fact, 
arising  thereupon,  is  the  same,  as  if  it  arose  in  an  action, 
brought  by  the  defendant,  against  the  plaintiff,  for  a  cause  of 
action  stated  in   the  counterclaim-,  and  demanding  the  same 
judgment."     In  Mackellar  v.  Bogera  (109  N.  Y.  468,  471), 
Danforth,  J.,  referring  to  the  provisions  of  this  section  of 
the  Code,  says  :  "  The  conditions  upon  which  the  right  depend, 
exist  in  favor  of  the  defendant,  but  that  right  is  not  absolute 
or  unqualified ;  it  is  relative  and  limited,  and,  in  the  words  of 
the  heading  of  section  974,  ^  within '  certain  ^  foregoing  sec- 
tions '  only  is  '  a  counterclaim  to  be  deemed  an  action.'     We 
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find  nothing  there  which  required  a  court  to  sanction  the 
course  pursued  by  the  defendant.  If  tolerated,  it  would 
enable  a  person  sued  to  postpone  and  delay  the  plaintiff  in 
the  prosecution  of  a  just  cause  until  at  a  convenient  time  and 
before  another  tribunal  he  had  presented  a  cause  of  action 
subsequently  brought  into  court,  and  the  determination  of 
which  has  no  necessary  connection  with  the  plaintiff's  demand 
in  suit.  It  would,  moreover,  permit  him  to  do  this  after 
selecting  a  different  court  for  the  trial  of  his  issue,  and  evade 
that  trial  at  the  moment  it  was  to  commence  by  the  expres- 
sion of  his  mere  wish  to  go  into  a  different  forum,  thus  put- 
ting his  adversary  at  defiance  and  interrupting  the  court  in 
the  transaction  of  business  which  he  himself  had  in  a  formal 
manner  brought  before  it." 

We  do  not  at  this  time  deem  it  necessary  to  determine 
whether  the  matter  alleged  in  the  answer  constitutes  an  equi- 
table counterclaim.  For,  assuming  it  to  be  a  counterclaim,  the 
matter  alleged  also  constitutes  a  defense  and  relieves  the 
defendant  as  fully  as  the  allowance  of  the  counterclaim.  If 
the  signature  of  the  defendant  to  the  contract  was  procured 
through  fraud,  it  was  not  tlie  defendant's  contract  and  that 
defense  was  open  and  available  to  the  defendant  in  any  action 
at  law  brought  upon  the  contract.  The  provisions  of  the 
Code  referred  to,  we  think,  have  no  application  to  an  issue  of 
this  character,  but  were  intended  to  provide  for  the  mode  of 
trial  of  an  issue  arising  upon  a  counterclaim  in  which  the 
facts  alleged  do  not  constitute  a  defense  and  are  not  available 
as  such. 

The  questions  of  fact  arising  upon  the  trial  have  been 
finally  disposed  of  by  a  unanhnous  affirmance  of  the  judg- 
ment entered  upon  the  verdict.  There  were  some  exceptions 
taken  to  the  admission  and  rejection  of  evidence  and  to  the 
refusal  of  the  court  to  charge  the  jury  as  requested,  but  these 
exceptions,  we  think,  were  properly  disposed  of  in  the  Appel- 
late Division. 

The  judgment  should  be  affirmed,  with  costs. 
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Parker,  Ch.  J.  (dissenting).  In  the  view  of  our  jurispru- 
dence a  court  cannot  as  well  and  as  safely  as  a  jury  decide 
common-law  issues,  while  on  the  other  hand,  a  jury  cannot  as 
well  and  as  safely  as  a  court  try  equitable  issues.  As  in  the 
former  there  is  an  absolute  right  to  a  determination  by  a  jury, 
so  in  the  latter  there  is  a  like  right  to  a  trial  by  the  court 
And  a  denial  of  such  a  right,  when  properly  demanded,  con- 
stitutes reversible  error. 

The  inquiries  in  this  case  are  two.  The  Jlrst  is,  was  the 
defendant  entitled  to  a  trial  of  an  issue  presented  by  his 
answer  before  the  court,  and,  second,  was  the  demand  for 
such  a  trial  seasonably  and  properly  made  ? 

Plaintiflfs  sued  to  recover  upon  a  written  instrument  the 
price  of  digging  two  wells.  It  was  stated  in  said  instrument 
that  the  plaintiflfs  should  be  paid  therefor  "  at  the  uniform 
price  of  $10  per  1,000  gallons  of  water  furnished  per  day  of 
24  hours." 

The  defendant  pleaded  by  way  of  defense  and  counterclaim 
that  the  instrument  did  not  set  forth  the  true  agreement ; 
that  the  price  was  to  be  $1  instead  of  $10  per  thousand  gal- 
lons ;  that  the  execution  of  the  agreement  couched  in  diflfer- 
ent  terms  than  was  agreed  was  due  to  the  mistake  of  the 
defendant  and  the  fraud  of  the  plaintiflfs ;  and,  in  its  prayer 
for  judgment,  it  asked  that  the  agreement  should  be  so 
reformed  as  to  express  the  real  agreement  of  the  parties  by 
changing  the  price  named  therein  of  $10  per  thousand  gal- 
lons, etc.,  to  $1  per  thousand. 

The  jurisdiction  to  reform  written  instruments  is  exclu- 
sively equitable ;  it  has  been  frequently  invoked ;  and  had  the 
action  been  brought  by  the  defendant  to  reform  the  instru- 
ment, no  one  would  think  of  questioning  its  claim  of  absolute 
right  to  try  the  case  on  the  equity  side  of  the  court.  (Code, 
sections  968,  969.) 

Section  968  relates  to  issues  triable  by  jury,  and  section  969 
is  as  follows : 

"An  issue  of  law,  in  any  action,  and  an  issue  of  fact,  in  an 
action  not  specified  in  the  last  section,  or  wherein  provision 
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for  a  trial  by  a  jury  is  not  expressly  made  by  law,  mtcst  he  tried 
by  the  courts  unless  a  reference  or  a  jury  trial  is  directed.'^ 

Whether  the  right  remains  to  try  such  an  issue  before  the 
court  when  it  is  set  up  in  an  answer  by  way  of  counterclaim 
in  an  action  on  the  contract  depends  upon  the  provisions  of 
section  974  of  the  Code,  which  reads  as  follows : 

"  Where  the  defendant  interposes  a  counterclaim,  and  there- 
upon demands  an  affirmative  judgment  against  the  plaintiflE, 
the  mode  of  trial  of  an  issue  of  fact,  arising  thereupon,  is  the 
same,  as  if  it  arose  in  an  action,  brought  by  the  defendant, 
against  the  plaintiff,  for  the  cause  of  action  stated  in  the  coun- 
terclaim, and  demanding  the  same  judgment." 

There  is  no  room  for  doubt  touching  defendant's  right  under 
this  section  of  the  Code,  for  it  declares  that  when  the  defend- 
ant interposes  a  counterclaim  with  a  demand  for  affirmative 
judgment,  "  the  mode  of  trial  of  an  issue  "  thus  arising  is  the 
same  as  if  the  defendant  had  brought  an  action  for  that  pur- 
pose, and,  as  we  have  already  observed,  had  the  defendant 
brought  an  action  to  reform  the  instrument,  its  right  to  try  it 
before  the  court  could  not  have  been  questioned. 

There  is  no  section  of  the  Code  in  conflict  with  the  man- 
•datory  provisions  of  section  974;  none  conferring  upon  the 
<Jourt  the  authority  to  exercise  its  discretion.  But  it  is  sug- 
gested that  the  court  did  exercise  its  discretion  in  Mackellar 
V.  Rogers  (109  N.  Y.  468),  and  an  expression  is  quoted  from 
the  ouinion  indicating,  possibly,  that  the  writer  would  have 
favored  more  flexiblo  legislation  on  the  subject,  but  the  court 
preserved  fully  the  integrity  of  the  statute  and  gave  to  its  pro- 
visions full  force  and  effect.  What  the  court  decided  in  that 
case  was,  not  that  the  defendant  had  not  once  the  absolute 
right  to  the  mode  of  trial  provided  by  section  974,  but  that 
Jie  had  waived  it.  That  action  was  in  equity  ;  the  defendant 
set  up  a  counterclaim  and  demanded  judgment  for  a  sum 
alleged  to  be  due  for  damages  for  the  breach  of  the  contract. 
Both  parties  noticed  the  cause  for  trial  at  the  Special  Term, 
and,  when  it  was  regularly  called  for  trial,  the  defendant,  for 
the  first  time,  demanded  a  jury  trial.     It  was  held  that  he  had 
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waived  his  right  to  a  jury  trial  and  consented  to  a  trial  by  the 
court. 

This  brings  us  to  the  second  question  which  is,  whether  the 
defendant  seasonably  and  properly  demanded  its  rights  in  the 
premises ;  for,  as  we  have  seen  in  the  Mackellar  case,  a  party 
may  so  act  as  to  waive  the  right  which  the  statute  confers. 
Some  time  after  the  action  was  at  issue,  the  defendant  regu- 
larly moved  the  court  at  Special  Term  for  a  trial  of  the  issue 
initiated  by  its  counterclaim.  The  court  denied  tlie  motion, 
"but  without  prejudice  to  a  renewal  of  such  application 
before  the  trial  judge  upon  the  trial  hereof."  From  that 
order  an  appeal  was  promptly  taken  to  the  Appellate  Division, 
where  it  was  atfirmed. 

There  was  nothing  left  for  the  defendant  to  do  but  demand 
its  right  at  the  Trial  Term,  which  it  did.  It  asked  not  for 
delay,  but  simply  that  the  equitable  issues  be  first  tried  by  the 
court,  and  that  then  the  trial  of  the  common-law  issues  pro- 
ceed. The  motion  was  denied,  exceptions  noted  and  the  trial 
went  on  before  the  jury,  who  were  permitted  to  decide  the 
equitable  as  well  as  common-law  issues  in  defiance  of  the 
defendant's  right. 

There  is  no  room  for  the  claim  of  waiver  in  this  case,  and 
it  follows  that  the  defendant  was  entitled  to  have  allowed  to  it 
by  the  coiirt  the  privilege  conferred  by  the  express  terms  of 
the  statute. 

The  suggestion  that  "  the  matter  alleged  also  constitutes  a 
defense  and  relieves  the  defendant  as  fully  as  the  allowance 
of  the  counterclaim"  begs  the  whole  question,  if  it  be  true; 
and  it  is  extremely  doubtful  whether  it  is.  True,  the  jury 
might  have  relieved  the  defendant  by  a  verdict  in  its  favor, 
and  had  they  done  so,  their  action  would  have  shown  that,  by 
depriving  defendant  of  its  right  to  have  a  court  rather  than  a 
jury  pass  upon  the  counterclaim,  no  pmctical  harm  had  come 
to  it.  But  the  jury  did  not  find  in  defendant's  favor,  and  now 
it  cannot  be  said  that  the  defendant  was  not  injured  by  the 
action  of  the  court  in  refusing  its  statutory  right  of  a  trial  of 
the  equitable  issue  before  the  court. 
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The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Gray,  Martin,  Landon  and  Werner,  J  J.,  concur  with 
Haight,  J.,  for  affirmance;  O'Brien,  J.,  concurs  with 
Parker,  Ch.  J.,  for  reversal. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
John  C.  Lammerts,  Appellant. 

1.  Crimes  — Extra  Panel  of  Jurors  —  Sheriff's  Return.  The 
provision  of  section  1174  of  the  Code  of  Civil  Procedure,  requiring  the 
sheriff  to  make  return,  as  prescribed  in  section  1048,  of  the  persons  drawn 
on  an  extra  panel  of  jurors,  applies  to  the  form  and  manner  of  the  return 
and  not  to  the  time,  since  the  requirement  of  section  1048  is  that  the  return 
be  made  at  or  before  the  opening  of  the  court,  which  is  obviously  impos- 
sible in  case  of  an  extra  panel  drawn  after  the  commencement  of  the 
term;  and  if  the  return  is  actually  filed  before  the  court  overrules  a  chal- 
lenge to  the  array  of  the  extra  panel  it  is  in  time. 

2.  Challenge  for  Cause  —  Failure  to  Exhaust  Peremptory  Chal- 
lenges. Defendant  in  a  criminal  trial  is  not  harmed  by  the  overruling  of 
challenges  to  jurors  for  bias  where  each  of  such  jurors  was  subsequently 
excused  under  a  peremptory  challenge  and  defendant  did  not  exhaust 
his  peremptory  challenges. 

3.  Indictment  for  Grand  Larceny  —  Omission  of  Word  "Money." 
The  failure  of  an  indictment  for  grand  larceny,  which  charges  that 
defendant  had  in  his  possession,  custody  and  control,  and  unlawfully 
appropriated  to  his  own  use,  a  specified  number  of  dollars  and  cents,  to 
allege  that  it  was  in  money  is  not  a  fatal  defect. 

4.  Sufficiency  of  Averment  as  to  Appropriation  of  Money.    An 
•  indictment  for  grand  larceny  of  money  which  defendant  had  in  his  control 

as  county  treasurer  suflBciently  charges  that  he  appropriated  the  money  to 
the  use  of  himself  where  it  alleges  that  he  "did  then  and  there  with 
intent  to  deprive  the  true  owner  of  said  property  and  of  the  use  and  bene- 
fit thereof,  and  to  appropriate  to  himself  *  *  *  wilfully,  unlawfully 
and  feloniously  appropriate,  secrete,  withhold,  take,  steal  and  carry 
away ; "  since,  under  sections  275,  284  and  285  of  the  Code  of  Criminal 
Procedure,  the  ac*  charged  ns  a  crime  is  stated  with  such  a  degree  of 
certainty  as  to  enable  the  court  to  pronounce  judgment  upon  a  conviction 
according  to  the  rights  of  the  case,  and  its  imperfection  is  in  matter  of 
form  which  does  not  tend  to  the  prejudice  of  the  substantial  rights  of  the 
defendant  upon  the  merits. 
18 
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5.  Variance  between  Indictment  and  Proop.  Proof  that  defend- 
ant, as  county  treasurer,  drew  a  check  upon  a  bank  in  which  money  of 
the  county  was  on  deposit  subject  to  his  order  and  control,  personally  took 
the  same  to  the  bank  and  exchanged  it  for  a  draft  payable  to  a  third  per- 
son to  whom  he  delivered  it  in  satisfaction  of  a  judgment  against  himself 
personally,  that  the  draft  was  subsequently  paid  and  the  defendants 
account  as  treasurer  charged  with  the  amount  of  the  check  -s,  in  effect, 
proof  of  an  appropriation  of  the  money  itself  and  is  not  a  variance  between 
the  proof  and  the  crime  charged  in  the  indictment. 

People  V.  Lammerts,  51  App.  Div.  618.  affirmed. 

(Argued  June  13,  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  5,  1900,  affirming  a  judgment  of  the  Niagara  County 
Court  convicting  the  defendant  of  the  crime  of  grand  larceny 
in  the  first  degree,  and  an  order  denying  a  motion  for  a  new 
trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Daniel  E.  Brong  for  appellant.  Tlie  trial  court  erred  in 
overruling  defendant's  demurrer  to  the  indictment.  (1  McClain 
Cr.  Law,  §§  592,  597;  Merwin  v.  People,  26  Mich.  298; 
Croker  v.  State,  47  Ala.  53  ;  State  v.  Longhottom,  11  Humph. 
39 ;  Barton  v.  State,  29  Ark.  68 ;  Lavarre  v.  State,  1  Tex. 
App.  685 ;  Duke  v.  Stat^i,  22  Tex.  App.  192.)  The  determi- 
nation of  the  trial  court  in  overruling  defendant's  several  chal- 
lenges to  the  jurors  Ilubbs,  Silsby  and  Peterson  for  actual 
bias,  presents  fatal  error.  {^People  v.  Casey,  96  N.  Y.  119; 
People  V.  McQiiade,  110  N.  Y.  301 ;  People  v.  McGonegal, 
136  N.  Y.  69 ;  People  v.  Bodine,  1  Den.  308 ;  Freeman  v. 
PeopU,^  Den.  31;  Peoj)le  v.  Wilmarth,  156  X.  Y.  566; 
People  V.  Flaherty,  162  N.  Y.  532.)  The  disallowance  of 
defendant's  challenge  to  the  array  of  the  extra  panel  of  jurors 
was  error  and  prejudicial  to  the  defendant.  (^People  v.  Bur- 
gess,  153  N.  Y.  561.)  There  is  fatal  variance  between  the  alle- 
gations of  the  indictment  and  the  proofs  given  upon  the  trial. 
{Peoj>le  V.  Dimick,  107  N.  Y.  13;  Whart.  Cr.  Law,  §  122; 
Lancaster  v.  State,  9  Tex.  App.  395 ;  P/ielps  v.  People,  72 
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N.  Y.  333 ;  People  v.  Sanborn,  14  N.  Y.  S.  R  129.)  There 
is  error  in  the  rulings  upon  the  reception  of  testimony  and  in 
the  charge.  (12  Conn.  279;  Corgan  v.  Freio,  39  111.  31; 
Bcmk  V.  Curry,  2  Dana,  42 ;  People  v.  Elliott,  5  K  Y.  Cr. 
Kep.  213.) 

Ahner  T,  Hopkins  for  respondent.  The  demurrer  to  the 
indictment  was  properly  overrnled.  {People  v.  Ilehner,  154 
N.  Y.  596;  People  v.  Rockhill,  74  Hun,  244;  People  v. 
Williams,  18  N.  Y.  S.  R.  403 ;  People  v.  Spiegel,  143  N. 
Y.  107 ;  People  v.  Clements,  107  N.  Y.  205  ;  Pheliys  v.  P^^ 
^fe,  72  N.  Y.  350 ;  P^^oj??^  v.  Dunn,  53  Hun,  385  ;  People  v. 
TTiKi*,  158  N.  Y.  396 ;  Pontius  v.  P^^^Z/?,  82  N.  Y.  340.) 
There  was  no  error  in  the  overruling  of  defendant's  challenges 
to  jurors.  {Cox  v.  People,  80  N".  Y.  512;  People  ex  rel,  v. 
Oyer  &  Ter.,  83  N.  Y.  456  ;  Abhott  v.  P^^^Z^,  86  N.  Y.  466  ; 
People  V.  McLoughlin,  2  App.  Div.  428;  People  v.  K7Z- 
marth,  156  N.  Y.  566 ;  PeopU  v.  Carpenter,  102  N.  Y.  240.) 
The  disposition  of  appellant's  challenge  to  the  array  was  right. 
(Code  Crim.  Pro.  §  362;  People  v.  Burgess,  153  N.  Y.  571 ; 
Cox  V.  People,  80  N.  Y.  511 ;  PeopU  v.  Petrea,  92  N.  Y. 
144 ;  People  v.  Ransom,  7  Wend.  416 ;  Ferris  v.  People,  35 
N.  Y.  125 ;  Friary  v.  People,  2  Keyes,  453 ;  Gardiner  v. 
People,  6  Park.  Cr.  Rep.  200.)  There  was  no  variance  between 
the  allegaiions  of  the  indictment  and  the  proofs.  {People  v. 
Heatme,  10  N.  Y.  Cr.  Rep.  191 ;  People  v.  Bork,  16  Hun, 
476;  People  v.  Jackson,  8  Barb.  637;  People  v.  Reaves,  38 
Hun,  418  ;  104  N.  Y.  683 ;  X^  v.  People,  21  Park.  Cr.  Rep. 
37 ;  Miller  v.  People,  21  Hun,  443 ;  People  v.  Dimick,  107 
N.  V.  13;  People  v.  Helmer,  154  K  Y.  596;  Marden  v. 
i?^r%,  160  N.  Y.  39;  P^^d^  v.  McCord,  160  N.  Y.  330.) 

Haight,  J.  The  indictment  charged  the  defendant  with 
the  crime  of  grand  larceny  in  the  first  degree,  committed  as 
follows:  "The  said  John  C.  Lammerts,  on  or  about  the  13th 
day  of  April,  1898,  at  the  city  of  Niagara  Falls,  within  the 
county  of  Niagara,  was  then  and  there  and  at  the  time  of  the 
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commission  of  the  act  and  acts  heretofore  mentioned,  was  a 
public  officer,  to  wit:  County  Treasurer  of  the  county  of 
Niagara,  and  as  such  public  officer  had  then  and  there  in  his 
possession,  custody  and  control,  two  thousand  five  hundred 
forty-nine  dollars  and  fifty  cents,  of  the  goods,  chattels  and 
personal  property  of  the  county  of  Niagara,  of  the  worth  and 
value  of  two  thousand  five  hundred  forty-nine  dollars  and 
fifty  cents,  but  of  what  particular  kind,  character  or  denomi- 
nation are  to  this  Grand  Jury  unknown,  and  cannot  by 
them,  with  reasonable  diligence,  be  ascertained,  and  for 
that  reason  cannot  be  given,  did  then  and  there  with  intent  to 
deprive  and  defraud  the  true  owner  of  said  property  and  of  the 
use  and  benefit  thereof,  and  to  appropriate  to  himself  ^  the  said 
John  C.  Lammerts,  and  of  other  person  or  persons  to  this  Grand 
Jury  unknown  and  cannot  with  reasonable  diligence  be  ascer- 
tained, and  for  that  reason  cannot  be  given,  wilfidly^  urdaw- 
fxdly^  and  feloniously  appropriate^  secrete,  withhold,  take, 
sxeal  and  carry  away,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  the 
people  of  the  State  of  New  York  and  their  dignity."  The 
case  was  tried  in  the  County  Court  of  Niagara  county.  The 
evidence  tended  to  show  that  the  defendant  was  the  treasurer 
of  Niagara  county,  and  as  such,  had  on  deposit  with  the 
Power  City  Bank  of  Niagara  Falls  moneys  belonging  to  the 
county ;  that  on  the  13th  day  of  April,  1898,  he  drew  his 
check  as  such  treasurer  on  the  bank  for  $2,549.50,  being  a 
portion  of  the  moneys  of  the  county  which  he  had  on  deposit 
and  personally  took  the  same  to  the  bank  and  procured  there- 
from a  draft  on  New  York  for  that  amount  payable  to  F.  L. 
Lovelace,  attorney.  This  draft  the  defendant  delivered  to 
Lovelace  in  satisfaction  of  a  judgment  which  had  been  obtained 
against  the  defendant  personally  for  that  amount.  The  draft 
was  subsequently  paid  by  the  bank,  and  the  defendant's 
account,  as  treasurer,  was  charged  with  the  amount  of  the 
check. 

After  the  case  was  moved  for  trial  the  defendant's  counsel 
jnterposed  a  challenge  to  the  array  of  the  extra  panel  of  jurors 
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drawn,  upon  the  ground  that  no  return  had  been  made  by  the 
oflicer  summoning  the  extra  panel.  It  appears  that  the  ease 
was  moved  for  trial  on  the  20th  of  October,  and  at  that  time 
the  court  ordered  an  extra  panel  of  one  hundred  jurors  drawn 
and  summoned  by  the  sheriff  to  attend  the  court  on  the  30th 
day  of  October,  to  which  day  the  trial  was  adjourned.  The 
jury  box  was  brought  into  court  and  the  names  of  one  hundred 
jurors  were  publicly  drawn  therefrom  pursuant  to  section  1058 
of  the  Code  of  Civil  Procedure.  On  the  morning  of  the 
30th,  at  the  opening  of  the  court,  the  names  of  the  jurors 
drawn  for  the  extra  panel  were  called  and  those  appearing 
answered  to  their  names,  but  for  some  reason  the  sheriff  did 
not  file  his  return  showing  the  manner  in  which  each  juror 
had  been  notified  until  some  time  in  the  afternoon  of  that  day. 
Section  1048  of  the  Code  of  Civil  Procedure  provides  that 
the  sheriff  must  file  the  list  of  jurors  "  with  the  Clerk  of  the 
Court,  at  or  before  the  opening  of  the  term  ;  with  a  return, 
endorsed  thereupon,  or  annexed  thereto,  under  his  hand,  nam- 
ing each  person  notified,  and  specifying  the  manner  in  which  he 
was  notified."  This  section  of  the  Code  has  reference  to  the 
regular  panel  of  jurors  drawn  in  advance  of  the  time  at  which 
the  court  is  appointed  to  be  held.  The  extra  panel  of  jurors 
in  this  case  was  drawn  after  the  term  of  court  had  commenced, 
and,  consequently,  the  return  of  tlie  sheriff  could  not  be  tiled 
at  or  before  the  opening  of  the  term.  Section  1171  of  the 
Code  makes  provision  for  the  procuring  of  talesmen  in  case  a 
suflicient  number  of  jurors  do  not  appear  to  fill  up  a  jury. 
Section  1174  requires  the  sheriff  to  notify  the  requisite  num- 
ber of  such  persons  to  attend  forthwith  and  to  make  return 
thereof  as  prescribed  in  section  1048;  but,  obviously,  this 
<jould  not  require  the  return  to  be  made  at  or  before  the  open- 
ing of  a  term  of  court.  The  provision  must,  therefore,  be 
constraed  as  applying  to  the  form  and  manner  of  the  return 
and  not  to  the  time.  In  this  case  the  return  was  actually  filed 
before  the  court  overruled  the  challenge  to  the  array,  and 
before  any  juror  had  been  selected  and  sworn  to  sit  upon  the 
trial.     We  think  the  challenge  was  properly  overruled. 
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Complaint  has  been  made  with  reference  to  the  court's  over- 
ruling the  challenges  by  the  defendant  for  bias  of  the  jurors 
Hubbs,  Silsby  and  Peterson.  Each  of  these  jurors  were  sub- 
sequently excused  under  the  peremptory  challenge  of  the 
defendant.  He  did  not  exhaust  his  peremptory  challenges  in 
securing  a  full  panel  for  the  trial  of  the  case.  He,  therefore, 
suffered  no  harm  by  the  rulings  of  the  court.  {People  v. 
Scott,  153  N.  Y.  40,  49;  People  v.  Laruhia,  140  N.  Y.  87; 
People  V.  Decker,  157  N.  Y.  186,  192.) 

We  are  thus  brought  to  a  consideration  of  the  main  ques- 
tions in  the  case,  and  that  is  whether  the  indictment  alleges  a 
crime,  and  as  to  whether  there  was  a  variance  between  the 
proofs  and  the  crime  charged. 

It  must  be  conceded  that  the  indictment  in  this  case  was 
carelessly  drawn,  and  that  the  questions  raised  by  the  demurrer 
interposed  thereto  are  not  free  from  diflSculty. 

Section  528  of  the  Penal  Code  defines  the  crime  of  larceny, 
as  attempted  to  be  charged  in  the  indictment,  as  follows :  "  A 
person  who,  with  the  intent  to  deprive  or  defraud  the  true 
owner  of  his  property,  or  of  the  use  and  benefit  thereof,  or  to 
appropriate  the  same  to  the  use  of  the  taker,  or  of  any  other 
pei'son,  either  *  *  *  2.  Having  in  his  possession,  custody, 
or  control  *  *  *  as  public  oSicer  *  *  *  any  money, 
property,  evidence  of  debt  or  contract,  article  of  value  of  any 
nature,  or  thing  in  action  or  possession,  appropriates  the  same 
to  his  own  use,  or  that  of  any  other  person  other  than  the  true 
owner  or  person  entitled  to  the  benefit  thereof ;  steals  such 
property,  and  is  guilty  of  larceny."  The  indictment,  as  we 
have  seen,  charges  the  defendant  with  having  committed  the 
crime  of  grand  larceny  in  the  first  degree  on  the  13th  day  of 
April,  1898,  at  the  city  of  Niagara  Falls,  within  the  county 
of  Niagara ;  it  charges  that  he  was  the  county  treasurer  of  that 
county,  and  as  such  public  oflicer  had  in  his  possession,  custody 
and  control  two  thousand  five  hundred  and  forty-nine  dollars 
and  fifty  cents  of  the  goods,  chattels  and  personal  property  of 
the  county  of  the  worth  and  value  of  that  sum.  It  does  not 
allege  that  the  two  thousand  five  hundred  and  forty-nine  doUara 
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and  fifty  cents  was  in  money  as  it  should  have  done,  but  rests 
the  charge  with  a  statement  of  the  number  of  dollars  and  cents. 
We,  however,  are  inclined  to  the  view  that  this  imperfection 
in  the  matter  of  form  did  not  tend  to  prejudice  the  substan- 
tial rights  of  the  defendant.  Dollars  and  cents  have  a  well- 
recognized  meaning  as  commonly  used.  The  common  defini- 
tion is,  the  unit  of  money  by  which  values  of  commodities  are 
measured.  It  is  thus  apparent  that  the  defendant  must  have 
understood  that  he  was  charged  with  having  in  his  possession, 
custody  and  control,  money  of  the  amount  and  value  specified. 
The  indictment  further  proceeds  to  charge  that  he  "  did  then 
and  there  with  intent  to  deprive  the  true  owner  of  said  prop- 
erty, and  of  the  use  and  benefit  thereof,  and  to  appropriate 
to  hhnself  *  *  *  wilfully,  unlawfully  and  feloniously 
appropriate,  secrete,  withhold,  take,  steal  and  carry  away." 
It  is  contended  that  there  is  no  allegation  that  the  defendant 
did,  in  fact,  appropriate  the  money  to  the  use  of  himself  or 
of  another  person  and  for  that  reason  it  does  not  state  a  crime 
as  defined  by  the  statute.  It  does,  however,  appear  that  the 
appropriation  was  made  with  the  intent  to  deprive  and 
defraud  the  true  owner  of  the  property  and  that  he  intended 
to  appropriate  it  to  himself ;  but  it  is  said  that  the  intent  to 
appropriate  it  to  himself  does  not  amount  to  a  charge  that  he 
did  appropriate  it  to  himself.  A  distinction  may  exist  between 
the  two  expressions,  but  it  is  rather  fine.  If  he  did  appro- 
priate, and  at  the  time  of  appropriating  intended  to  appropri- 
ate to  himself,  it  is  a  little  difficult  to  see  why  it  did  not 
amount  to  an  appropriation  to  himself ;  but  however  this  may 
be,  we  are  of  the  opinion  that  the  charge  is  capable  of  but 
one  construction,  and  that  is  that  he  did  appropriate  the 
money  to  himself.  As  we  have  seen,  the  appropriation  wafi 
made  with  the  intent  to  appropriate  to  himself  and  to  deprive 
and  defraud  the  true  owner  of  the  property.  It  is  charged 
that  the  appropriation  was  feloniously,  the  meaning  of  which 
is  that  it  was  appropriated  with  the  intent  to  commit  a  crime. 
It  is  further  charged  that  he  did  withhold  and  steal.  Steal, 
as  defined  by  Webster,  means  to  take  without  right,  with 
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intent  t^  keep.  Withhold  means  to  retain,  to  keep  back. 
Appropriate  is  defined  as  "  taking  from  another  to  one's  self 
with  or  without  violence ;  to  take  to  one's  self  to  the  exclu- 
sion of  others."  (2  American  Encyclopaedia  of  Law  [2d  ed.], 
516.)  The  appropriating  of  the  money  with  the  intent  to 
deprive  the  owner  thereof  and  to  commit  a  crime,  and  the 
retaining  and  the  keeping  of  it  after  the  appropriation,  in 
effect,  is  an  appropriation  to  one's  self.  (Rapalje  on  Larceny, 
602 ;  1  McClain  on  Criminal  Law,  section  655 ;  People  v. 
Dirnick,  107  N.  Y.  13.)  The  indictment  must  contain  a 
plain  and  concise  statement  of  the  act  constituting  the  crime 
without  unnecessary  repetition.  It  is  sufficient  if  the  act 
charged  as  the  crime  is  stated  with  such  a  degree  of  certainty 
as  to  enable  the  court  to  pronounce  judgment  upon  the  con- 
viction according  to  the  rights  of  the  case.  It  is  not  insuffi- 
cient by  reason  of  any  imperfection  in  matter  of  form  which 
does  not  tend  to  the  prejudice  of  the  substantial  rights  of  the 
defendant  upon  the  merits.  (Code  Criminal  Procedure,  sec- 
tions 275,  284,  285.)  We,  consequently,  are  of  the  opinion 
that  the  order  overruling  the  demurrer  should  be  sustained. 

Was  there  a  variance  between  the  proof  and  the  crime 
charged  ?  It  is  contended  that  the  evidence  showed  that  the 
draft  on  New  York,  payable  to  Lovelace,  which  the  defendant 
procured  from  the  bank,  was  the  property  appropriated,  and 
that  such  an  appropriation  was  not  cliarged  in  the  indictment. 
We  think  this  contention  cannot  be  sustained.  The  money 
of  the  county  had  been  deposited  in  the  bank  subject  to  the 
order  and  control  of  the  county  treasurer.  He  drew  the  check 
upon  the  bank  as  such  treasurer  and  his  check  was  paid. 
The  transaction  was,  in  effect,  the  same  as  if  the  cashier  of  the 
bank  had  paid  the  money  over  personally  to  him  upon  the  check 
and  then  he  had  taken  and  passed  it  back  to  the  cashier  in  pay- 
ment for  the  draft.  The  draft,  as  we  have  seen,  was  made 
payable  to  Lovelace  and  was  intended  to  be,  and  was,  subse- 
quently, delivered  to  him  in  satisfaction  of  a  judgment  which 
he  had  obtained  against  the  defendant.  It  is  true  the  defend- 
ant waived  the  physical  handing  to  him  of  the  money,  but  the 
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legal  effect  of  the  transaction  was  not  changed  by  such  waiver. 
The  instant  the  money  was  paid  over  upon  the  check  it 
became  the  county's  money,  and  when  the  money  was  used 
in  the  purchase  of  a  draft  on  New  York  to  the  order  of 
Lovelace,  the  money  was  converted  and  appropriated  to  the 
use  of  the  defendant.  {People  v.  Dimick^  107  N.  Y.  13,  32 ; 
People  V.  Eeavey,  38  Hun,  418 ;  affirmed,  104  N.  Y.  683.) 

We  have  examined  the  other  exceptions  taken  upon  the 
trial  referred  to  by  the  appellant,  but  lind  none  which  requires 
a  new  trial. 

The  judgment  should  be  affirmed. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Vann,  Landon  and 
CcLLEN,  JJ.,  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Petition  of  Clara  Meekin,  as  Adminis-  I  J^  146 
tratrix  of  Laurie  Meekin,  Deceased,  Respondent,  to  have 
Continued  an  Action,  heretofore  Pending  in  this  Court 
Entitled  Charles  Meekin,  as  Administrator  of  Laurie 
Meekin,  Deceased,  v.  The  Brooklyn  Heights  E-ailroad 
Company,  Appellant. 

Survival  of  Action  for  Death  by  Negligence  after  Death 
op  Administrator  who  was  Sole  Next  of  Kin  of  Decedent.  An 
action  brought  by  the  sole  administrator  and  next  of  kin  of'  a  decedent 
under  section  1902  of  the  Code  of  Civil  Procedure  for  negligently  causing 
tlie  death  of  his  intestate,  survives  the  death  of  such  solo  administrator 
and  next  of  kin,  and  his  personal  representative  may  be  substituted  as 
plaintiff  therein,  since  the  right  of  action  given  by  that  section  is  to 
recover  damages  for  wrongs  done  to  the  property,  rights  or  interests  of 
the  beneficiaries  thereof  and  not  for  injuries  to  the  person  of  the  decedent, 
and,  therefore,  is  a  property  right  which  is  not  affected  by  the  beneficiary's 
death. but  becomes  a  part  of  his  estate. 

Matter  of  Meekin  v.  BJdyn,  H.  R.  R  Co,,  51  App.  Div.  1,  aflarmed. 

(Argued  June  7,  1900;  decided  October  2.  1900.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  May  4,  1900,  modifying  and  affirming  as  modi- 
19 
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lied  an  order  of  Special  Term  reviving  and  continuing  an 
action. 

On  the  5th  of  October,  1899,  an  action  was  brought  by 
Charles  Meekin,  as  administrator  of  his  deceased  daughter, 
Laurie  Meekin,  against  the  Brooklyn  Heights  Railroad  Com- 
pany, to  recover  damages  for  negligently  causing  her  death. 
After  issue  was  joined  and  the  action  had  been  placed  on  the 
calendar  for  trial.  Charles  Meekin  died  and  the  petitioner  was 
appointed  administratrix  of  his  estate.  Upon  a  petition  show- 
ing the  foregoing,  among  other  facts,  she  applied  at  Special 
Term,  on  notice,  for  an  order  to  revive  and  continue  the 
action  in  her  name  as  plain tiflF.  The  motion  was  opposed,  and 
upon  the  hearing  it  appeared  that  Charles  Meekin  was  the 
sole  next  of  kin  of  Laurie  Meekin,  who,  however,  left  her 
mother,  live  brothers  and  six  sisters  her  surviving.  From  an 
order  granting  said  motion,  with  costs,  the  railroad  company 
appealed  to  the  Appellate  Division  of  the  second  department^ 
which  affirmed  the  order  after  striking  out  the  award  of  costs. 
Subsequently,  leave  to  appeal  from  the  order  of  affirmance 
was  gmnted  and  the  following  question  certified  for  decision : 
"  Does  an  action  to  recover  damages  for  negligently  causing^ 
the  death  of  his  intestate  survive  the  death  of  the  administra- 
tor, who  was  also  the  father  and  sole  next  of  kin  of  the 
deceased,  where  such  intestate  left  her  surviving  other  per- 
sons, who,  had  such  father  not  survived  said  intestate,  would 
have  been  next  of  kin  of  such  deceased  ? " 

John  L.  Wells  for  appellant.  The  cause  of  action  abated 
upon  the  death  of  Charles  Meekin,  who,  at  the  time  of  the 
death  of  Laurie  Meekin,  was  her  sole  next  of  kin.  (R.  S.  [9th 
ed.]  1907 ;  Code  Civ.  Pro.  §§  1902-1904  ;  Mundt  v.  Glohier, 
24:  App.  Div.  110 ;  Hegerich  v.  Keddie,  99  N.  Y.  258 ;  Cregin 
v.  B,  a  R,  R.  Co,,  75  N.  Y.  194 ;  Wooden  v.  W,  N.  F.  cfe 
P.  R.  li,  Co,,  126  N.  Y.  15;  Brackett  v.  Griswold,  103  N. 
Y.  425  ;  Woodward  v.  C  i&  iT.  W.  R,  /?.  Co,,  23  Wis.  400  ; 
State  y,  B,  cfc  0,  R.  R,  Co.,  17  Atl.  Rep.  88 ;  Taylor  v.  TT. 
P.  R,  Co,,  45  Cal.  323 ;  WeHtcott  v.  C  V.  R,  R,  Co,,  61  Vt. 
438 ;  Harvey  v.  B,  tfe  0,  R.  R.  Co,,  70  Md.  319.) 
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Isaac  M.  Kapper  for  respondent.  The  statute  has  made 
the  cause  of  action  a  property  right,  and  it  follows  that  the 
cause  of  action  survived  the  death  of  tlie  father  in  favor  of 
those  who,  had  the  father  not  been  living  at  the  death  of  the 
intestate,  would  have  been  next  of  kin.  {Quin  v.  Moore,  15 
X.  Y.  432;  Greene  v.  IL  R.  E.  It,  Co.,  31  Barb.  260; 
Pineo  V.  JST.  Y.  C.  <&  H.  R.  R.  R,  Co,,  34  Hun,  80 ;  Cregin 
V.  B,  a  R.  R.  Co.,  83  N.  Y.  595 ;  Stephen  v.  Woodruf,  18 
App.  Div.  625 ;  Furman  v.  Van  Sue,  56  N.  Y.  435  ;  Keenan 
V.  B.  C.  R.  R.  Co.,  145  N.  Y.  350.) 

Vann,  J.  By  the  act  of  1847,  now  substantially  embodied 
in  the  Code  of  Civil  Procedure,  a  right  of  action,  unknown  to 
the  common  law,  was  created,  which  has  since  been  perpetu- 
ated by  the  Revised  Constitution.  (L.  1847,  ch.  450 ;  Const, 
art.  1,  §  18^  The  personal  representatives  of  a  decedent 
who  left  a  husband,  wife  or  next  of  kin  are  authorized  to 
"  maintain  an  action  to  recover  damages  for  a  wrongful  act, 
neglect  or  default,  by  which  the  decedent's  death  was  caused, 
against  a  natural  person  who,  or  a  corporation  which,  would 
have  been  liable  to  an  action  in  favor  of  the  decedent,  by  rea- 
son thereof,  if  death  had  not  ensued."  (Code  Civ.  Pro.  §  1902.) 
The  damages  recovered  in  such  an  action  "  are  exclusively  for 
the  benefit  of  the  decedent's  husband  or  wife,  and  next  of  kin  ; 
and,  when  they  are  collected,  they  must  be  distributed  by  the 
plaintiff,  as  if  they  were  unbequeathed  assets,  left  in  his  hands, 
after*^ payment  of  all  debts,  and  expenses  of  administration." 
(Id.  §  1903.)  "  The  damages  awarded- to  the  plaintiff  may  be 
such  a  sum  as  the  jury  *  *  *  deems  to  be  a  fair  and 
just  compensation  for  the  pecuniary  injuries,  resulting  from 
the  decedents  death,  to  the  person  or  persons,  for  whose  bene- 
fit the  action  is  brought'^     (Id.  §  1904.) 

The  Revised  Statutes,  which  are  modified  to  some  extent 
by  these  provisions  of  the  Code,  authorize  an  executor  or 
administrator  to  maintain  an  action  "  for  wrongs  done  to  the 
property,  rights  or  interests  of  another,"  after  his  death, 
against  the  wrongdoer,  and  after  his  death  "  against  his  execu- 


148  Matter  of  Meekin  v,  I>.  H.  K.  K.  Co.  [Oct. 

Opinion  of  the  Court,  per  Vann,  J.  [Vol.  164. 

tors  or  administrators  in  the  same  manner  and  with  the  like 
effect  in  all  respects  as  actions  founded  upon  contract."  This 
provision,  however,  does  not  extend  to  actions  for  slander, 
libel,  assault  and  battery,  or  false  imprisonment,  nor  to  actions 
"  for  injuries  to  the  person  of  the  plaintiff  or  to  the  person 
cf  the  testator  or  intestate  of  any  executor  or  administrator P 
(2R.  S.  [9th  ed.].1907.) 

The  question,  therefore,  is  whether  the  right  of  action 
created  by  the  act  of  1847  and  continued  by  the  Code  of  Civil 
Procedure,  is  to  recover  damages  for  wrongs  done  to  the  prop- 
erty rights  or  interests  of  another,  or  for  injuries  to  the  per- 
son of  the  decedent.  Some  confusion  has  arisen  because  the 
statute  creates  a  property  right  out  of  an  injury  to  the  person, 
and  confers  it  not  upon  the  one  injured  but  upon  his  repre- 
sentatives for  the  benefit  of  his  wife  and  next  of  kin.  The 
theory  of  the  statute  is  that  damages  should  be  recovered  for 
injuries  to  the  estate  of  the  beneficiaries  of  the  action,  which 
injuries  were  caused  by  the  death  of  the  decedent.  The  bene- 
ficiaries named  in  the  statute  sustain  such  a  legal  relation  to 
the  deceased  by  blood  or  marriage  that  it  is  presumed  they 
would  have  been  pecuniarily  benefited  by  his  continuance  in 
life,  and  hence  damages  are  allowed  for  a  "wrongful  act  or 
omission  causing  his  death.  If  he  had  lived,  the  support,  edu- 
cation or  services  required  from  him  by  law,  as  well  as  bene- 
fits in  the  nature  of  gifts  conferred  in  the  past,  might  have 
been  continued,  to  the  pecuniary  advantage  of  the  beneficiary. 
So,  the  decedent,  by  continuing  to  live,  might  increase  his 
estate  and  thus  increase  the  amount  to  be  inherited  from  him 
upon  his  death  in  the  course  of  nature.  Hence,  the  statute 
declares  that  the  damages  awarded  shall  be  a  fair  and  just 
compensation  for  the  pecuniary  injuries  resulting  from  the 
death,  not  to  the  person  injured,  but  to  the  person  for  whose 
benefit  the  action  is  brought.  While  a  personal  injury  must 
cause  the  death,  damages  are  allowed,  not  for  an  injury  to  the 
person  deceased,  but  for  an  injury  to  the  estate  of  the  bene- 
ficiary. The  statute  thus  contemplates  the  indirect  rather 
than  the  direct  effect  of  the  wronsrful  act.     This  is  evident 
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from  the  well-settled  law  that  nothing  can  be  recovered  for 
the  pain  or  suflFering  of  the  deceased,  if  he  lingers  before 
dying,  or  for  punitive  damages,  even  when  aggravating  cir- 
cumstances would  warrant  them  if  the  action  were  between 
the  person  injured  and  a  person  inflicting  the  injury.  The 
amount  of  damages  in  this  class  of  cases  depends  upon  the 
value  of  the  reasonable  expectation  of  pecuniary  benefits  from 
the  continuance  in  life  by  the  decedent  to  the  husband  or 
wife  and  next  of  kin.  This  is  a  right  of  property  which 
becomes  vested  in  the  beneficiaries  at  the  moment  of  death 
and  can  be  converted  into  money  through  a  statutory  action 
brought  for  their  benefit  by  the  personal  representatives,  who 
are  simply  trustees  for  tlie  purpose.  (  Wooden  v.  W.  N,  Y,  cfe 
P.  R.  R,  Co.,  126  N.  Y.  10.)  Tlic  damages  bear  interest  from 
tlie  date  of  the  death,  in  accordance  with  the  general  rule 
relating  to  injuries  to  property,  which  is  never  applied  in 
cases  of  injury  to  the  person.  When  collected,  the  damages 
are  distributed  "  as  if*they  were  unbequeathed  assets."  Thus 
the  statute  creates  a  right  of  action  for  damages  to  the  estate 
of  the  beneficiaries,  caused  by  a  wrongful  act  or  omission, 
which  deprived  them  of  some  pecuniary  benefit  reasonably  to 
be  expected  from  the  continuance  in  life  of  tlie  decedent. 
That  right  of  action  was  the  property  of  the  beneficiary  which 
was  not  forfeited  by  his  deatii,  but  became  a  part  of  his  estate. 
Ko  order  of  revivor  would  have  been  necessary  in  this  case  if 
the  beneficiary  had  not  been  the  sole  administrator.  The 
weight  of  authority  is  in  accordance  with  these  views,  although 
the  gradual  development  of  the  law  upon  the  subject  has 
resulted  in  some  diversity  of  opinion.  While  the  question  was 
not  up  in  one  of  the  early  cases,  it  was  touched  upon  during 
the  discussion.  (Oldjield  v.  iV^.  T,  &  IL  R.  R.  Co.,  14 
N.  Y.  310,  316.) 

In  Quin  v.  Moore  (15  N.  Y.  432)  it  was  held  that  the  inter- 
est of  the  beneficiary  was  capable  of  assignment,  which  is  a 
test  of  the  right  to  revive.  In  deciding  the  case  the  court 
said  :  "  The  interest  of  Mrs.  Kerns  was  also  assignable.  In 
respect  to  purely  personal  torts,  it  is  true,  that  at  common  law, 
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the  right  of  action  ceases  with  the  Ufe  of  tlie  injured  party. 
But  in  this  case,  although  the  tort  was  personal  to  the  child 
who  died,  the  statute  comes  in  and  declares  that  a  right  of 
action  shall  survive  to  the  administrator.  The  theory  of  the 
statute  is  that  the  next  of  kin  have  a  pecuniary  interest  in  the 
life  of  the  person  killed,  and  the  value  of  this  interest  is  the 
amount  for  which  the  jury  are  to  give  their  verdict.  Neither 
the  personal  wrong,  or  outrage  to  the  decedent,  nor  the  pain 
and  suflfering  he  may  have  endured,  are  to  be  taken  into  the 
account.  These  would  be  the  foundation  of  the  action,  and 
would  furnish  the  criterion  of  damages,  if  death  had  not 
ensued,  and  the  injured  party  had  brought  the  suit.  But  the 
claim  of  the  administrator,  and  through  him  of  the  next  of 
kin,  is  altogether  different.  The  statute  imputes  to  them  a 
direct  pecuniary  loss  in  being  deprived  of  a  life  to  them  of 
greater  or  less  value.  For  example,  in  the  present  case,  James 
Kerns  was  a  minor ;  his  mother  was,  by  law,  entitled  to  his 
services  until  he  should  come  of  age;  of  these  she  was 
deprived  by  the  wrongful  or  negligent  act  of  the  defendants, 
which  destroyed  his  life.  The  common  law  gave  no  action 
for  this  injury.  The  statute,  possibly  with  greater  justice, 
declares  a  different  principle,  and  holds  the  wrongdoer  liable 
to  make  compensation.  *  *  *  The  interest  which  a  per- 
son has  in  the  life  of  another  on  whom  he  is  dependent,  or  to 
whose  services  he  is  entitled,  the  legislature  have  chosen  to 
regard  as  a  pecuniary  right ;  a  right  having  the  essential  attri- 
butes of  property,  so  that  when  it  is  taken  away  compensation 
is  due."  In  a  later  case  it  was  said  in  a  dissenting  opinion, 
written  by  the  same  judge,  that  these  views  were,  in  some 
respects,  not  well  considered.  (  Whitford  v.  Panama  R.  R, 
Co,^  23  N.  Y.  465,  489.)  The  cases  must  be  read  in  connection 
with  the  statute  in  force  at  the  time  they  arose,  and  hence 
Dickim  v.  N,  Y.  C.  R.  R,  Co,  (23  N.  Y.  158)  has  no  signifi- 
cance, because  the  act  did  not  include  the  husband  as  a 
beneficiary. 

When  the  Tilley  case  was  first  before  the  court  it  was  held 
that  there  could  be  no  recovery  for  the  expectancy  of  the 


1900.]  Matter  of  Meekin  v.  B.  H.  R.  R.  Co.  151 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Vann.  J. 

children  of  a  married  woman  from  her  earnings,  because,  as 
the  law  then  stood,  such  earnings  became  the  property  of  her 
husband  as  soon  as  realized.  The  question  relating  to  the 
value  of  "  probable  succession  "  was  discussed  with  a  strong 
intimation  that  it  was  the  proper  basis  of  damages.  {Tilley 
V.  Hudson  R.  li,  B.  Co,,  24  N.  Y.  471,  474.) 

That  case  came  before  the  court  a  second  time  in  29  N.  Y. 
252,  where  it  was  held  that  in  an  action  for  negligence,  result- 
ing in  the  death  of  a  mother,  evidence  of  her  capacity  for  busi- 
ness and  to  save  money,  and  also  to  bestow  upon  her  children 
such  training,  instruction  and  education  as  would  be  pecuni- 
arily serviceable  to  them  in  after  life,  is  admissible  on  the 
question  of  damages.  In  the  course  of  its  opinion  the  court 
said  with  reference  to  these  elements  of  damages  that  "  It  is 
not  essential  to  show  that  they  necessarily  result  in  direct 
pecuniary  advantage ;  it  is  sufficient  that  they  may  do  so  ;  that 
they  often  do  so ;  that  it  is  possible  and  not  improbable  that 
such  may  be  the  result,  and  that,  therefore,  these  items  may 
be  set  forth  and  presented  for  the  consideration  and  delibera- 
tion of  the  jury,  to  be  disposed  of  as  they  shall  deem  to  be 
just."  To  tlie  same  eifect  are  Mclntyre  v.  N,  Y,  C,  R.  R, 
Co,  (37  N.  Y.  287,  289) ;  O'Mara  v.  H.  R,  R,  R,  Co,  (38  N. 
Y.  445),  and  McGovern  v.  N,  Y,  C,  <&  TI,  R,  R,  R,  Co,  (67  N. 
Y.  417,  424). 

In  Cregin  v.  Brooklyn  Croastown  R.  R,  Co,  (75  N.  Y. 
192,  194)  the  court  said  :  "  The  rights  and  interests,  for  tor- 
tious injuries  to  which  this  statute  preserves  the  right  of  action, 
have  frequently  been  considered,  and  it  is  generally  conceded 
that  they  must  be  pecuniary  rights  or  interests,  by  injuries  to 
which  the  estate  of  the  deceased  is  diminished."  That  is,  by 
diminishing  his  estate,  the  value  of  the  right  of  inheritance 
is  diminished,  and  thus  the  beneficiaries  are  injured  in  their 
estate. 

In  Ilegerich  v.  Keddie  (99  N.  Y.  258)  it  was  held  that  the 
cause  of  action  for  damages  from  negligence  resulting  in  death 
abates  upon  the  death  of  the  wrongdoer,  and  that  an  action 
cannot  be  maintained  against  his  representatives.     This  is  a 
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necessary  result  from  the  fact  that  the  Code  modifies  the 
Revised  Statutes  and  the  common  law  only  as  to  the  personal 
representatives  of  the  person  injured,  and  not  as  to  those  of 
the  person  who  inflicted  the  injury. 

In  Littlewood  v.  Mayor ^  etc.  (89  JJ.  Y.  24),  it  was  held  that 
"  when  one  injured  by  the  wrongful  act,  neglect  or  default  of 
another  brings  suit  and  recovers  damages  for  the  injury  in  his 
lifetime,  in  case  death  subsequently  results  from  the  injury, 
his  personal  representatives  cannot  maintain  an  action  under 
the  Act  of  1847."  As  a  matter  of  course,  the  beneficiaries, 
in  the  absence  at  least  of  express  authority  from  the  legisla^ 
ture,  could  not  have  in  effect  a  double  recovery,  j?/*«^,  through 
the  settlement  with  the  intestate  and  inheritance  from  him^ 
and  second^  through  the  action  under  the  statute. 

It  appears  from  an  examination  of  the  record  in  Thorruia  v. 
Vilca  cfe  Black  River  R,  R,  Co,  (6  Civ.  Pro.  R.  353 ;  34 
Hun,  626 ;  98  N.  Y.  649)  that  tlie  trial  court  submitted  to  the 
jury  the  following  question  upon  the  subject  of  damages : 
"  What  was  the  reasonable  expectation  of  pecuniary  benefit 
to  the  next  of  kin,  by  inheritance  or  otherwise,  from  the  con- 
tinuance in  life  of  the  deceased,  worth  in  money?"  In  that 
case  the  deceased  was  an  unmarried  man  who  left  him  surviv- 
ing only  brothers  and  sisters  and  children  of  deceased  brothers 
or  sisters,  and  it  was  held  in  all  the  courts  that  the  question 
submitted  to  the  jury  embraced  the  correct  measure  of 
damages. 

So  in  Keenan  v.  BrooUyn  City  R.  R.  Co.  (145  N.  Y.  348, 
350)  it  was  said :  "  The  jury,  in  determining  the  amount  of 
damages  that  should  be  awarded,  was  in  duty  bound  to  con- 
sider the  various  elements  of  pecuniary  loss  sustained  by  the 
father.  First,  the  probable  earnings  of  the  son  during  his 
minority  over  and  above  his  support,  clothing  and  education ; 
next,  the  probability  of  his  living  and  becoming  of  suflicient 
ability  to  support  his  father  in  case  of  his  becoming  aged, 
poor  and  unable  to  support  himself  ;  and  then  they  had  the 
right  to  consider  the  amount  he  would  have  brought  to  his 
next  of   kin. while  living  and   their  prospect  of  inheriting 
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from  him  after  death.  {Johnson  v.  Long  Island  R.  R,  Co,, 
80  Hun,  306  ;  affirmed  in  this  court  144  N.  Y.  719.)"  See, 
also,  Thomas  on  jS'egligence,  465  ;  Sedgwick  on  Damages, 
§  572  ;  3  Sutherland  on  Damages,  282 ;  Terry  v.  Jeioett,  78 
K  Y.  338 ;  Kellogg  v.  N.  Y.  (7.  dk  H,  B.  R.  R.  Co.,  79  N. 
Y.  72 ;  Murphi/  v.  iT.  T.  C.  A  11.  R.  R.  R.  Co.,  88  N.  Y. 
445  ;  Houghkirk  v.  D.  c&  H.  C.  Co.,  92  N.  Y.  219  ;  Ilarlinger 
V.  N.  F.  C.  &  H.  R.  R.  R.  Co.,  92  N.  Y.  661 ;  Lockwood  v. 
N.  Y.,  L.  E.  i&  W.  R.  R.  Co.,  98  N.  Y.  523 ;  Mundt  v. 
Glokner,  24  App.  Div.  110. 

Thus  it  appears,  both  from  the  statute  and  the  authorities, 
that  the  damages  awarded  for  the  negligent  act  are  such  as 
result  to  the  property  rights  of  the  person  or  persons  for 
whose  benefit  the  cause  of  action  was  created.  Nothing  is 
allowed  for  a  personal  injury  to  the  personal  representatives 
or  to  the  beneficiaries,  but  the  allowance  is  simply  fur  injuries 
to  the  estate  of  the  latter  caused  by  the  wrongful  act.  The 
statute,  as  it  has  been  held,  is  not  simply  remedial,  but  creates 
a  new  cause  of  action  in  favor  of  the  personal  representatives 
of  the  deceased,  which  is  wholly  distinct  from  and  not  a 
revivor  of  the  cause  of  action,  which,  if  he  had  survived,  he 
would  have  had  for  his  bodily  injury.  "  Although  the  action 
can  be  maintained  only  in  the  cases  in  which  it  could  have 
been  brought  by  the  deceased,  if  he  had  survived,  the  dam- 
ages nevertheless  are  given  upon  diflPerent  principles  and  for 
different  causes.  In  an  action  brought  by  a  person  injured, 
but  not  fatally,  by  the  negligence  of  another,  he  recovers  for 
his  pecuniary  loss,  and  in  addition  for  his  pain  and  suffering 
of  mind  and  body,  while  under  the  statute  it  is  not  the  recom- 
pense which  would  have  belonged  to  him,  which  is  awarded 
to  his  personal  representative,  but  the  damages  are  to  be 
estimated  with  reference  to  the  pecuniary  injuries  resulting 
from  such  death  to  the  wife  and  next  of  kin  of  such  deceased 
person.''  (  Wkitford  v.  Panama  R.  R.  Compariy,  s^ipi^a.) 
As,  in  the  language  of  the  statute,  "  the  damages  awarded  to 
the  plaintiff  "  are  to  be  estimated  on  the  basis  of  "  a  fair  and 
just  compensation  for  the  pecuniary  injuries  resulting  from 
20 
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the  decedent's  death  to  the  person  or  persons  for  whose  bene- 
fit the  action  is  brought."  we  think  the  injury  is  for  a  wrong 
done  "  to  the  property,  rights  or  interests  "  of  the  beneficiary, 
and  that,  hence,  the  cause  of  action  survives,  the  recovery,  if 
any,  being  a  part  of  his  estate,  the  same  as  it  would  have 
been  if  collected  and  paid  over  before  his  death. 

The  order  appealed  from  should,  therefore,  be  affirmed, 
with  costs,  and  the  question  certified  to  us  answered  in  the 
affirmative. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight,  Landon  and 
CuLLEN,  JJ.,  concur. 

Order  affirmed. 


Herman  Wendt,  PlaintiflF,  v,  William  Walsh  et  al., 
Defendants. 

WiLLAM  S.  Wilson  and  Joseph  Marren,  Appellants ;  Mart 
F.  O'Grady  and  Thomas  A.  Wilson,  Eespondents. 

1.  Abolition  of  Naked  Trust  in  Real  Property  by  Real  Property 
Law.  The  grantee  in  a  deed  of  absolute  conveyance  of  real  property,  who 
executes  a  contemporaneous  declaration  of  trust  in  favor  of  a  third  person, 
his  heirs,  administrators  and  assigns,  declaring  that  he  holds  the  property 
in  trust  for  such  person  for  his  proper  support  and  maintenance,  the  rents 
and  profits  to  be  paid  to  him,  and  promising  upon  his  demand  or  that  of 
his  heirs,  executors,  administrators  or  assigns,  to  convey  the  premises  to 
him  or  them  by  a  good  quitclaim  deed  warranting  against  all  claiming 
under  him  (the  person  declaring  the  trust),  takes  a  mere  naked  trust  which 
is  abolished  by  the  Real  Property  Law  (L.  1896,  ch.  547,  §§  72,  78,  129) ; 
and  as  trustee  no  legal  or  equitable  estat-e  vests  in  him,  but  the  fee  vests  in 
the  person  in  whose  favor  the  trust  is  declared. 

2.  Appeal — Modification  of  Decree  Distributing  Surplus  in  Fore- 
closure Proceedings.  The  Court  of  Appeals  may,  upon  appeal  from 
an  onier  of  the  Appellate  Division  reversing  an  order  of  the  Special  Terra 
which  confirmed  the  report  of  a  referee  in  proceedings  to  distribute  the 
surplus  arising  upon  the  foreclosure  of  a  mortgage,  modify  the  order  by 
directing  the  payment  first  out  of  the  surplus  of  an  unpaid  judgment,  with 
Interest  thereon,  against  a  decedent  in  whose  favor  a  trust  had  been  declared 
by  a  grantee  of  the  premises,  but  who  by  virtue  of  sections  72,  73  and  129 
of  the  Real  Property  Law  took  the  fee,  the  mere  naked  trust  being  abolished 
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by  the  statute,  although  the  referee's  findings  of  fact  did  not  include  the 
claim,  preferred  by  the  judgment  creditor,  owing  to  the  fact  that  the  ref- 
eree held  that  the  decedent  never  had  title  to  the  property,  and  although 
the  order  of  the  Appellate  Division  distributed  the  surplus  among  the 
children  of  the  decedent,  ignoring  the  judgment  creditor's  claim. 
Wendt  V.  Walsh,  49  App.  Div.  184,  modified. 

(Argued  June  7,  1900;  decided  October  2,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  March 
9,  1900,  reversing  an  order  of  Special  Term  confirming  the 
report  of  a  referee  in  surplus  money  proceedings. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

J.  Wilson  B7yant  for  William  S.  Wilson,  appellant.  The 
deed  to  Bock  has  been  conclusively  shown  to  have  been  one 
of  trust  only,  and  the  declaration  was  a  valid  one  to  the 
extent  of  and  during  the  life  of  William  A.  Wilson.  (  Van 
Cott  V.  Prentice^  35  Hun,  317;  Mc Arthur  v.  Gordon^  126 
N.  Y.  597;  Hopkins  v.  Kent,  145  N.  Y.  363;  Roberts  v. 
Gary,  84  Hun,  328;  Matter  of  Tienken,  131  N.  Y.  391; 
Tcbias  v.  Eetchiim,  32  N.  Y.  327 ;  Wright  v.  Douglass,  7 
N.  Y.  564.)  The  trust  created  was  only  valid,  and  intended 
as  a  trust  for  the  support  and  maintenance  of  WilHam  A. 
Wilson,  and  at  his  death  it  reverted  and  continued  to  remain 
in  William  S.  Wilson,  who  has  not  disposed  of  the  fee  in  the 
premises  in  question,  and  is,  therefore,  entitled  to  the  whole  of 
said  surplus  moneys  in  this  proceeding.  (/Y.  Y.  D.  D,  Co,  v. 
Stillmany  30  N".  Y.  174;  Downing  v.  Marshall,  23  N.  Y. 
366;  Jackson  v.  RohhiJis,  16  Johns.  537;  Green  v.  Green, 
125  N.  Y.  510;  Locke  v.  F,  L.  cfe  T,  Co.,  140  N.  Y.  135; 
Vernon  v.  Vernon,  53  N.  Y.  351 ;  Nearpass  v.  Neicman,  106 
N.  Y.  47.)  The  claim  of  the  alleged  creditor,  Joseph  Marren, 
should  be  disallowed  on  the  ground  that  he  has  not  shown 
himself  entitled  to  a  lien  on  the  surplus  moneys  or  the  prop- 
erty in  question  and  that  the  same  was  never  charged  with 
the  lien  of  the  judgment.  {F,  Nat.  Bank  v.  Hamilton,  149 
N.  Y.  587;  Kane  v.  Larkin,  131  N.  Y.  300.)' 
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John  H,  Rogan  and  Jarries  Kearney  for  Joseph  Marren, 
appellant.  A  person  who  has  purchased  and  paid  for  land, 
or  who  for  any  reason  is  entitled  to  a  deed,  is  the  owner, 
although  no  deed  has  been  ^ven,  and  a  judgment  against  the 
party  having  only  a  record  or  legal  title  would  not  attach  as 
a  lien.  {Ellis  v.  Tousey.  1  Paige,  280 ;  Dioight  v.  Newell^ 
3  N.  Y.  185  ;  Siemon  v.  Schurck,  29  N.  Y.  598;  Moyer  v. 
Hinman^  13  N.  Y.  191 ;  Lounshury  v.  Purdy^  11  Barb.  480.) 
William  A.  Wilson  in  his  lifetime  and  his  heirs  after  his  death 
were  the  owners  of  the  property  in  question  and  entitled  to  a 
deed.  {La  Grange  v.  UAvxoureaux^  1  Barb.  Cli.  18; 
Rawson  v.  Lampiaany  5  N.  Y.  460 ;  Wright  v.  Douglass^  7 
N.  Y.  564.)  It  is  the  duty  of  the  court  to  provide  for  the 
equitable  distribution  of  surplus  moneys.  {M,  L.  Ins.  Co,  v. 
Bowen^  47  Barb.  622 ;  Livingston  v.  Mildrum^  19  N.  Y.  440 ; 
Culver  V.  Wright^  22  N.  Y.  472 ;  Sherman  v.  Jenkins^  70 
Hun,  503.) 

John  C,  Shaw  for  respondents.  The  appellant  William 
S.  Wilson  had  no  estate,  either  legal,  equitable  or  reversionary, 
in  the  property  out  of  which  the  surplus  fund  arose  after  his 
agreement  of  settlement  with  his  father,  dated  February  3, 
1897.  {La  Grange  v.  L^  Arnoureaux^  1  Barb.  Ch.  18  ;  Purely 
V.  Wright,  44  Hun,  239 ;  Week^  v.  Cornwell,  104  N.  Y.  325 ; 
Wehh  V.  Alleti,  21  Wend.  147;  Ring  v.  McCoun,  10  N.  Y. 
268;  Van  Dusen  v.  Presh.  Congregation^  3  Keyes,  550; 
Rawson  v.  Lampman,  5  N.  Y.  468.) 

Bartletf,  J.  This  is  an  action  to  foreclose  a  mortgage 
upon  real  property  in  the  city  of  Xew  York.  The  mortgaged 
premises,  with  other  lands,  were  conveyed  to  William  S.  Wil- 
son either  by  Bridget  Walsh  or  her  heirs  at  law.  William  A. 
Wilson,  the  father  of  the  grantee  in  these  conveyances, 
brought  suit  against  his  son,  claiming  that  all  the  property 
embraced  in  the  deeds  from  Mrs.  Walsh  or  her  heirs  was  held 
by  his  son  in  trust  for  him. 

An  agreement  was  reached  in  that  action  before  trial  which 


1900.]  Wendt  V.  Walsh.  157 

N.  Y.  Rep.]         Opinion  of  tlie  Court,  per  Bartlktt,  J. 

resulted  in  a  compromise  between  the  father  and  son,  wherein 
the  son  covenanted  "  to  convey  and  transfer  to  a  trustee,  to 
be  hereafter  selected  by  said  William  A.  Wilson,  by  warranty 
deed  the  following  property  for  the  sole  use  and  benefit  of 
said  William  A.  Wilson,  the  plaintiff."  The  property  affected 
by  this  agreement  embraced  the  mortgaged  premises. 

The  son  executed  to  his  father  on  February  11th,  1897,  a 
power  of  attorney,  whereby  he  constituted  and  appointed  the 
latter  his  true  and  lawful  attorney,  as  follows :  "  For  me  and 
in  my  name,  place  and  stead  to  enter  into  and  take  possession 
of  all  my  real  estate  described  as  follows : "  (the  property 
affected  embraced  mortgaged  premises),  *  *  *  "  to  sell 
and  convey  to  any  person  or  persons  whomsoever,  at  such  times 
and  at  such  sums  or  prices  and  on  such  terms  as  to  him  shall 
seem  fitting  and  proper." 

Then  follow  provisions  that  authorized  the  father  to  execute 
good  and  sufficient  deeds  and  contracts  and  instruments  of  any 
kind  necessary  tO  effect  and  perform  his  duties  as  attorney  in 
fact :  also  to  lease  the  land  or  any  part  thereof  prior  to  sale ; 
also  to  build  upon  said  premises  and  do  and  perform  all  and 
every  act  and  thing  as  fully  as  William  S.  Wilson  might  or 
<;ould  do.  The  power  of  attorney  closed  with  the  following 
language :  "  And  further  this  is  a  continuing  power,  and  it  is 
irrevocable,  unchangeable  and  unlimited  and  not  subject  to 
countermand  or  cancellation." 

■  In  pursuance  of  the  agreement  between  father  and  son  and 
under  this  power  of  attorney,  the  son  on  the  1st  day  of  March, 
1897,  executed  an  absolute  conveyance  of  the  property  to  one 
Nicholas  Bock,  and  the  latter  gave  a  declaration  of  trust, 
which  after  reciting  the  conveyance,  provided  as  follows : 
**  Nov/  know  ye  all  that  I,  the  said  Nicholas  Bock,  do  hereby 
acknowledge,  testify  and  declare  that  the  name  of  me,  tlie 
said  grantee  in  the  said  indenture  of  even  date  herewith,  is 
used  only  in  trust  for  him,  the  said  William  A.  Wilson,  his 
heirs,  administrators  and  assigns,  and  that  I  hold  the  same  in 
trust  for  the  said  William  A.  Wilson  for  his  proper  support 
and  maintenance,  and  the  rents  and  profits  thereof  are  to  be 
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paid  in  equal  monthly  payments  to  said  William  A.  Wilson, 
and  I,  my  heirs  and  assigns,  etc.,  shaP  at  all  times  hereafter, 
upon  the  request  and  demand  of  said  William  A.  Wilson,  or 
his  heirs,  executors,  administrators  or  assigns,  convey  and 
assui'e  unto  him,  the  said  William  A.  Wilson,  his  heirs  and 
assigns,  the  premises  mentioned,  etc.,  by  a  good  quit  claim 
deed,  warranting  against  all  claiming  under  me  the  premises 
mentioned  or  any  part  or  parcel  thereof  and  bargained  and 
sold  to  me  by  deed  above  mentioned,  and  all  the  interests 
therein  that  are  so  conveyed  to  me  and  any  part  thereof." 

William  A.  Wilson,  the  father,  died  August  7th,  1898, 
leaving  the  title  in  this  condition. 

Final  judgment  in  foreclosure  was  entered  on  the  19th  day 
of  January,  1899,  and  the  sale  resulted  in  a  surplus  of 
$2,052.57.  In  this  proceeding  there  are  four  claimants  of  the 
surplus.  William  A.  Wilson,  deceased,  the  father,  left  him 
surviving  three  children,  two  sons,  William  S.  and  Thomas  A., 
and  a  daughter,  Mary  F.  O'Grady. 

William  S.  Wilson  claims  the  entire  surplus;  Thomas  and 
Mary  claim  that  William  S.  is  only  entitled  to  one  third,  and 
they  should  receive  the  other  two-thirds. 

Joseph  Marren,  a  judgment  creditor  in  the  sum  of 
$1,809.45,  claims  that  he  is  entitled  to  have  his  judgment 
first  satisfied  out  of  the  surplus  moneys. 

The  referee  appointed  in  this  proceeding  found  that  Wil- 
liam S.  Wilson,  the  son,  was  entitled  to  the  entire  surplus. 
The  Special  Term  afiirmed  the  order  of  the  referee.  The 
Appellate  Division  reversed  the  Special  Term  and  decided 
that  the  three  children  of  William  A.  Wilson,  to  wit,  William 
S.  Wilson,  Thomas  A.  Wilson  and  Mary  F.  O'Grady  were 
entitled  to  share  the  surplus  equally. 

The  referee  did  not  allude  in  his  report  to  the  claim  of  the 
judgment  creditor,  and  the  Appellate  Division  dealt  with  it 
in  a  manner  to  which  reference  will  be  made  later. 

The  decision  of  the  Appellate  Division  was  not  unanimous, 
Mr.  Justice  McLaughlin  being  of  opinion  that  the  judgment 
creditor  had  a  first  lien  on  the  surplus  moneys. 
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The  lirat  question  presented  is,  where  was  the  title  to  the 
mortgaged  premises,  in  law,  at  the  time  of  the  death  of  Wil- 
liam A.  Wilson,  the  fatlier. 

The  statutes  bearing  upon  this  situation  read  as  follows,  viz. : 
"  Every  person,  who,  by  virtue  of  any  grant,  assignment  or 
devise,  is  entitled  both  to  the  actual  possession  of  real  prop- 
erty, and  to  the  receipt  of  tlie  rents  and  profits  tliereof ,  in  law 
•  or  equity,  shall  be  deemed  to  have  a  legal  estate  therein,  of  the 
same  quality  and  duration,  and  subject  to  the  same  conditions, 
as  his  beneficial  interest."  (Real  Property  Law  [L.  1896,  ch. 
547],  §  72 ;  IRS.  page  727 ;  3  Birdseye's  Stat.  p.  2611,  §  72. 
See,  also,  LaG range  v.  UAmoureux^  1  Barb.  Ch.  18  ;  Rawaon 
V.  Larapman^  5  N.  Y.  456  ;  Wright  v.  Doxiglass^  7  N.  Y.  564.) 

Section  73  of  the  Real  Property  Law  reads  in  part  as  fol- 
lows :  "  Every  disposition  of  real  property,  whether  by  deed 
or  by  devise,  shall  be  made  directly  to  the  person  in  whom  the 
right  to  the  possession  and  profits  is  intended  to  be  vested, 
and  not  to  another  for  the  use  of,  or  in  trust  for,  such  person  ; 
and  if  made  to  any  person  to  the  use  of,  or  in  trust  for  another, 
no  estate  or  interest,  legal  or  equitable,  vests  in  the  trustee. 
*    *    *  "    (3  Birdseye's  R.  S.  p.  2611.) 

Section  129  of  the  Real  Property  Law  reads  as  follows : 
"  Where  an  absolute  power  of  disposition,  not  accompanied  by 
a  trust,  is  given  to  the  owner  of  a  particular  estate  for  life  or 
for  years,  such  estate  is  changed  into  a  fee  absolute  in  respect 
to  the  rights  of  creditors,  purchasers  and  encumbrancers,  but 
subject  to  any  future  estates  limited  thereon,  in  case  the  power 
of  absolute  disposition  is  not  executed,  and  the  property  is 
not  sold  for  the  satisfaction  of  debts."  (3  Birdseye's  Statutes, 
p.  2622.) 

The  legal  situation  on  tlie  undisputed  evidence  is  this: 
William  S.  Wilson,  the  son,  conveyed  to  Bock  in  supposed 
trust  for  William  A.  Wilson,  the  father,  and  Bock  executed  a 
declaration  of  trust  which  must  be  read  into  the  deed.  These 
instruments  taken  together  show  William  A.  Wilson,  the 
father,  entitled  to  the  receipt  of  the  rents  and  profits  and  to 
the  absolute  fee  of  the  premises ;  it  follows  that  the  fee  is  in 
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him  under  the  statutes  cited.  Bock  took  a  mere  naked  trust, 
which  was  abolished  by  the  Revised  Statutes,  and  as  trustee  no 
legal  or  equitable  estate  vested  in  him ;  no  trust  term  was 
defined  save  at  the  pleasure  of  the  beneficiary. 

The  father,  William  A.  Wilson,  having  been  vested  with 
tlie  fee  of  the  mortgaged  premises  on  March  1st,  1897,  and 
dying  seized  of  the  same  August  7th,  1898,  it  remains  to  con- 
sider the  claim  of  Joseph  Marren,  the  judgment  creditor. 

As  before  stated,  the  referee,  upon  whom  was  imposed  the 
duty  of  ascertaining  who  were  the  proper  claimants  of  the  sur- 
plus moneys,  failed  to  pass  upon  the  claim  of  the  judgment 
creditor,  notwithstanding  tlie  fact  that  the  latter  had  duly 
proved  his  judgment  against  the  father,  William  A.  Wilson, 
for  $1,809.45,  recovered  November  29th,  1890,  and  that  it 
had  not  been  paid.  The  Special  Term  overruled  all  excep- 
tions to  the  report  of  the  referee  and  confirmed  the  same, 
thereby  giving  the  surplus  moneys  to  the  son,  William  S. 
Wilson.  The  Appellate  Division  reversed  this  order  of  con- 
firmation, denied  the  motion  to  confirm  the  report  of  the  ref- 
eree, and  sustained  the  exceptions  thereto  filed  by  tlie  respec- 
tive appellants. 

Among  the  exceptions  tlms  sustained  were  those  of  the 
judgment  creditor. 

The  Appellate  Division  then  proceeded  to  determine  for 
itself  the  mixed  question  of  law  and  fact  as  to  who  were  enti- 
tled to  the  surplus  moneys  and  decided  that  the  three  chil- 
dren of  tlie  father,  William  A.  Wilson,  should  share  the  same 
equally. 

The  judgment  creditor  has  appealed  from  that  order. 

The  notice  filed  by  the  judgment  creditor,  of  his  lien  upon 
the  surplus  moneys,  states  that  he  claims  "  that  the  successive 
deeds  or  titles  to  the  said  mortgaged  premises  claimed  or  held 
by  the  defendants  respectively  *  *  ^  were  and  are  and 
each  of  them  is  fraudulent  and  void  as  to  the  creditors  of  said 
judgment  debtor,  William  A.  Wilson.     *     *     *" 

It  was  proved  at  the  trial  that  the  judgment  creditor  had 
begun  a  suit  in  equity  to  have  these  deeds  and  titles  declared 
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fraudulent  and  void.  The  complaint  in  the  suit  and  a 
demurrer  thereto  were  read  in  evidence  before  the  referee, 
but  it  was  not  proved  that  the  case  was  ever  tried. 

The  learned  Appellate  Division  in  its  opinion  referred  to 
the  fact  that  the  judgment  creditor  claimed  enough  of  the 
surplus  moneys  to  pay  his  judgment,  and  that  he  alleged  the 
ground  of  his  claim  to  be  that  the  conveyances  on  which  the 
other  defendants  relied  were  fraudulent  and  void,  and  that 
the  record  did  not  show  he  had  sustained  this  contention. 

It  is  possible  that  the  attorney  for  the  judgment  creditor 
alleged  in  tlie  claim  filed  grounds  for  sustaining  the  same  that 
were  untenable  and  afterwards  abandoned  at  the  hearing 
before  the  referee ;  he  seems  to  have  finally  rested  upon  his 
proof  of  the  judgment  and  that  it  had  not  been  paid. 

The  suggestion  that  the  referee  made  findings  of  fact  which 
did  not  include  the  judgment  creditor's  claim  is  of  no  import- 
ance, as  the  Appellate  Division  refused  to  confirm  the  report 
of  the  referee,  reversed  the  order  of  the  Special  Term  that 
did  confirm  it,  and  found  that  the  three  children  of  the  father, 
"William  A.  Wilson,  were  entitled  to  the  surplus  moneya. 

It  is  furthermore  apparent  that  the  referee  failed  to  make 
any  reference  to  the  judgment  creditor's  claim  for  the  reason 
that  he  must  have  held  that  William  S.  Wilson,  the  son,  had 
a  reversionary  interest  in  the  property  conveyed  to  Bock  in 
trust  for  his  father.  That  theory  of  the  case  proceeded  on 
the  assumption  that  the  father  never  had  title  to  the  property 
and  the  judgment  creditor  of  the  latter  was  without  standing 
in  court. 

It  is  difficult  to  understand  how  the  children  of  William  A. 
Wilson  can  take  the  surplus  moneys,  under  the  decision  of 
the  Appellate  Division,  in  preference  to  a  judgment  creditor 
of  their  father  who  has  proved  his  judgment  and  the  fact  it 
has  not  been  paid.  The  judgment  creditor  duly  excepted  to 
the  report  of  the  referee ;  his  exceptions  were  sustained,  the 
report  set  aside,  the  motion  to  confirm  it  denied  and  the  order 
confirming  it  reversed. 

The  Appellate  Division  then  proceeded  to  make  an  order 
21 
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disposing  of  the  questions  of  fact  and  law  without  regard  to 
the  report  of  the  referee,  and  the  judgment  creditor  has 
appealed  therefrom  and  stands  here  with  his  claim  proved. 

The  order  of  the  Appellate  Division  appealed  from  should 
be  niodiiied  so  as  to  direct  the  payment  first  of  the  judgment 
and  interest  of  defendant  Joseph  Marren  out  of  the  surplus 
moneys,  and  the  distribution  of  the  balance,  if  any  there  be, 
equally  among  the  three  children  of  William  A.  Wilson, 
named  in  said  order. 

As  so  modified  the  order  is  affirmed,  with  costs  to  the  appel- 
lant Joseph  Marren  against  the  defendants  William  S.  Wil- 
son, Thomas  A.  Wilson  and  Mary  F.  O'Grady. 

Parker,  Ch.  J.,  O'Brien,  Haight,  Vann,  Landon  and 
CtTLLEN,  JJ.,  concur. 

Ordered  accordingly. 


Elmer  Stahl,  Appellant,  v.-  Clarence  M.  Roof,  Respondent. 

Game  Law-— Section  246  Applicable  only  to  Criminal  Offenses. 
Section  246  of  the  Game  Liiw  (L.  1892,  ch.  488),  providing  tbat  any  magis- 
trate having  criminal  jurisdiction,  on  proof  by  affidavit  that  any  of  the 
provisions  of  that  statute  have  been  violated  by  any  persons  temporarily 
within  his  jurisdiction,  but  not  residing  there  permanently,  or  by  any 
person  whose  name  and  residence  are  unknown,  shall  issue  his  warrant 
for  the  arrest  of  such  offender  and  cause  him  to  be  committed  to  bail  to 
answer  the  charge  against  him,  applies  only  to  criminal  offenses  under 
the  statute,  and  does  not  authorize  the  arrest  of  a  i)erson  charged  with  its 
violation  by  trespassing  and  fishing  upon  a  private  park  established  there- 
under where  the  statute  imposes  only  exemplary  damages  in  addition 
to  actual  damages  for  such  violation  and  no  provision  thereof  made  such 
trespass  criminal  at  the  time  of  his  arrest. 

Stahl  V.  Roof,  25  App.  Div.  622,  reversed. 

(Argued  June  4,  1900 ;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Jan- 
nary  18,  1898,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Circuit. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Wm.  D.  Brinnier  and  Alvah  S.  NewGomb  for  appellant. 
The  arrest  of  plaintiff  and  his  detention  under  the  alleged 
warrant  against  hini  were  illegal  for  the  reason  that  no  crime 
under  the  common  law  or  the  statutes  of  the  state  of  New 
York  was  charged  in  the  information.  (L.  1892,  ch.  488, 
§§  215,  217 ;  23  Am.  &  Eng.  Ency.  of  Law,  375,  378  ;  People 
V.  Hall,  8  App.  Div.  15.) 

A,  H.  Van  Btiren  for  respondent.  The  facts  alleged  in 
the  complaint  presented  to  the  justice  did  not  constitute  a 
misdemeanor,  but  they  did  authorize  the  issuing  of  a  warrant 
of  arrest.  (L.  1862,  ch.  474,  §§  19,  20,  21 ;  L.  1864,  ch.  288 ; 
L.  1867,  ch.  898 ;  L.  1868,  ch.  785 ;  L.  1869,  ch.  909 ;  L. 
1871,  ch.  721 ;  L.  1877,  ch.  411 ;  L.  1879,  ch.  534.) 

CuLLEN,  J.  On  the  8th  day  of  June,  1892,  the  plaintiff 
was  arrested  under  a  warrant  issued  by  the  police  justice  of 
the  town  of  Saugerties,  upon  the  complaint  of  the  defendant, 
by  which  the  plaintiff  was  charged  with  violating  section  215 
of  chapter  488  of  the  Laws  of  1892,  known  as  the  Game  Law, 
in  trespassing  on  the  private  park  of  the  defendant  and  taking 
fish  therefrom.  On  June  11th  the  plaintiff  was  brought 
before  the  county  judge  of  Ulster  county  on  a  writ  of  habeas 
corpus  and  application  was  made  for  his  discharge  on  the 
ground  that  no  offense  was  charged  in  the  warrant.  The 
application  was  denied  and  the  plaintiff  remanded  to  custody. 
On  June  13th  he  was  tried  before  a  jury  and  acquitted  of  the 
charge  made  against  him.  Thereafter  he  brought  this  action 
for  damages  for  such  arrest,  and  the  complaint  charged, 
though  not  in  separate  counts,  both  false  imprisonment  and 
malicious  prosecution.  At  the  close  of  the  evidence  on  the 
part  of  the  plaintiff  the  complaint  was  dismissed  and  a  judg- 
ment entered  on  that  dismissal  was  affirmed  by  the  Appellate 
Division  by  a  divided  court. 

The  arrest  of  the  plaintiff  was  illegal  and  the  cause  of  action 
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for  false  imprisonment  was  clearly  made  out.  Article  IX  of 
the  Game  Law  (sections  210  to  217)  forbids  trespassing  on 
private  grounds  for  the  purpose  of  hunting  or  fishing  where 
the  owner  of  such  grounds  posts  and  maintains  certain  notices 
required  by  the  ariicle.  Section  217  provides  :  "  Violations 
of  the  provisions  of  this  article  subject  the  person  violating  to 
exemplary  damages  in  amount  not  more  than  twenty-five  dol- 
lars for  each  violation  in  addition  to  the  actual  damages  sus- 
tained by  the  owner  or  lessee."  No  provision  of  the  statute, 
as  it  existed  at  the  time  of  the  plaintiff's  arrest,  made  such 
trespass  criminal  or  subjected  the  trespasser  to  other  penalty 
than  that  quoted.  This  is  conceded  by  the  learned  counsel 
for  the  respondent  and  was  so  held  by  the  courts  below.  The 
justification  of  the  plaintiff's  arrest  is  based  on  section  24:6  of 
the  statute,  which  provides  that  any  justice  of  the  peace, 
police  justice  or  magistrate  having  criminal  jurisdiction,  on 
proof  by  affidavit  that  any  of  the  provisions  of  the  statute  has 
been  violated  by  any  persons  temporarily  within  his  jurisdic- 
tion, but  not  residing  there  permanent!}',  or  by  any  person 
whose  name  and  residence  are  unknown,  shall  issue  his  war- 
rant for  the  arrest  of  such  offender  and  cause  him  to  be  com- 
mitted or  held  to  bail  to  answer  the  charge  against  him.  It 
is  contended  tliat  under  this  section  the  magistrate  was  author- 
ized to  arrest  the  plaintiff  and  commit  him  or  hold  him  to  bail 
to  answer  any  liability  to  the  defendant,  though  such  liability 
could  only  be  asserted  and  enforced  in  a  civil  action.  We 
think  this  view  erroneous.  By  the  Game  Law  many  acts  are 
made  misdemeanors  and  subject  to  criminal  prosecutions, 
while  other  acts  subject  the  offender  to  penalties  to  be 
enforced  in  civil  actions  either  by  the  People  or  by  the  private 
person  aggrieved.  Article  X  of  the  statute  deals  with  the 
subject  of  prosecutions ;  the  first  part  of  the  article  (sections 
230  to  242)  regulates  civil  prosecutions  for  penalties;  the 
remainder  of  the  article  is  devoted  to  criminal  proceedings. 
Section  243  authorizes  the  arrest  by  any  protector  or  peace 
officer  of  a  person  committing  a  misdemeanor  under  the  pro- 
visions of  the  act.     Section  244  provides  what  courts  shall 
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have  jurisdiction  to  try  such  ojffenders.  Section  245  pre- 
scribes the  punishment  that  may  be  imposed  upon  conviction 
of  a  misdemeanor  under  the  provisions  of  the  statute.  Then 
is  found  section  246,  already  quoted.  Section  247  authorizes 
the  issue  of  a  search  warrant  by  any  magistrate  having  crim- 
inal jurisdiction.  The  place  in  the  statute  where  section  246 
is  found  and  the  rule  noscitur  a  sociis  determine  the  proper 
construction  of  the  section  and  show  that  it  was  intended  to 
apply  only  to  criminal  offenses.  The  other  interpretation 
would  produce  most  anomalous  and  oppressive  results.  Where 
a  defendant  is  arrested  in  a  civil  action  the  plaintiff  is  required 
to  give  an  undertaking  to  indemnify  the  defendant  in  case  the 
arrest  be  determined  to  be  improper  or  the  action  result  in  his 
favor.  If  the  defendant  makes  no  defense  and  is  in  custody, 
judgment  must  be  entered  against  him  and  execution  against 
his  person  issued  within  specified  periods  of  time  so  that  he 
may  not  be  indefinitely  detained  under  mesne  process.  In  ^he 
case  of  arrest  on  a  criminal  charge  the  right  to  a  speedy  exam- 
ination and  trial  is  secured  by  statute.  But,  if  the  doctrine 
which  has  hitherto  obtained  in  this  case  is  to  prevail,  for  how 
long  or  until  what  time  is  a  defendant  arrested  under  section 
246  for  an  offense  which  subjects  him  to  a  civil  prosecution  to 
be  committed  ?  What  requirement  is  there  that  the  prosecu- 
tor shall  institute  his  actipn  and  serve  the  defendant  with  pro- 
cess within  any  prescribed  time  ?  It  is  entirely  impracticable 
to  engraft  tliis  procedure  for  summary  arrest  by  a  criminal 
magistrate  upon  a  civil  action,  and  we  are  clear  that  the  legis- 
lature had  no  such  intent. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

Parker,  Ch.  J.,  O'Brien,  Bartleit,  Haight  and  Yann, 
J  J.,  concur ;  Landon,  J.,  not  sitting. 

Judgment  reversed,  etc. 
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75  AD»364  .  Percival,  Respondent,  v.  J.  Sergeant  Cram  et  al.,  Com- 
missioners of  Docks  and  Ferries  of  the  City  of  New  York, 
Appellants. 

1.  Civil  Service  —  New  York  Citt  —  Summary  Removal  of 
Employees.  Employees  transferred  to  departments  of  the  city  of  New 
York  pursuant  tc  sectica  1536  of  the  Greater  New  York  charter  (L.  1897, 
ch.  878),  who  were  not  subject  to  removal,  without  cauae,  before  the 
transfer,  are  given  the  same  security  of  tenure  they  previously  enjoyed, 
but  employees  who,  before  the  transfer,  were  removable  at  the  pleasure 
of  the  appointing  power  may  be  discharged  without  cause  by  the  head  of 
the  department  to  which  they  have  been  transferred. 

2.  Dockmasters  are  Public  Officers.  Dockmasters  in  the  depart- 
ment  of  docks  in  the  city  of  New  York  are  public  officers  and  not  merely 
clerks  or  employees,  since  the  captain  and  harbor  masters  of  the  port,  to 
whose  functions  they  succeeded,  were  unquestionably  public  officers,  and 
dockmasters  are  recognized  as  officers  by  section  848  of  the  charter  provid- 
ing that  a  dockmaster  "  shall  not  appoint  any  deputy,  or  assistant,  or  dele- 
gate the  powers  of  his  office  to  any  person  or  persons  whatever." 

3.  Validity  of  Rule  Prohibiting  Summary  Removals.  Rule  42  of 
the  regulations  of  the  municipal  civil  service  commission  of  the  city  of 
New  York,  forbidding  the  removal  of  any  person  in  the  classified  serv- 
ice until  a  statement  of  the  causes  of  removal  has  been  filed  with  the 
commission  and  a  copy  of  the  same  furnished  to  the  person  sought  to 
be  removed,  and  until  such  person  has  been  afforded  an  opportunity  to 
present  an  explanation  in  writing,  is  invalid,  so  far  as  it  applies  to  a  pub- 
lic officer,  e.  g.,  a  dockmaster  in  the  department  of  docks,  whose  term  is 
not  prescribed,  since  article  10,  section  8,  of  the  Constitution  provides  that 
when  the  duration  of  an  office  is  not  provided  by  the  Constitution,  it  may 
be  declared  by  law,  and  if  not  so  declared  shall  be  held  during  the  pleasure 
of  the  authority  making  the  appointment;  and,  assuming  that  such  was 
the  statutory  intent,  the  legislature  cannot  delegate  its  power  to  prescribe 
the  duration  of  terra  and  permanence  of  tenure  of  public  officers  to  the 
civil  service  commission,  nor  can  the  term  of  an  office  be  prescribed  by  its 
regulation. 

People  ex  rel.  Percival  v.  Cram,  50  App.  Div.  381,  reversed. 

(Argued  June  5,  1900;  decided  October  2, 1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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April  19, 1900,  affirming  an  order  of  Special  Term  granting  a 
peremptory  writ  of  mandamus  requiring  the  defendants  to 
reinstate   the  relator  in  the  position  of  dockmaster  in  the 
department  of  docks  and  ferries  of  the  city  of  New  York. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  Wkalen,  Corporation  Counsel  (  Williain  J.  Carr  of 
counsel),  for  appellants.  The  commissioners  of  docks  and 
ferries  of  the  city  of  New  York  had  power  under  the  pro- 
visions of  the  Greater  New  Y'^ork  charter  to  remove  the  relator 
at  their  pleasure.  (L.  1897,  ch.  378,  §  1536 ;  People  ex  rel  v. 
liM,  126  N.  Y.  180;  Const.  N.  Y.  art.  10,  §  3;  PeovU  ex 
rel.  V.  Van  Wyck,  157  N.  Y^  495.)  Kule  42  of  the  civil  serv- 
ice commission,  so  far  as  it  attempts  to  restrict  a  statutory  right 
of  removal,  is  void.  (Cooley  on  Const.  Lim.  [5th  ed.]  139, 
241 ;  Rice  v.  EheU,  55  N.  Y.  519  ;  Glenney  v.  Stedwell,  64 
N.  Y.  122;  French  v.  Powers,  80  N.  Y.  147;  Gonnerly  v. 
McGlynn,  84  N.  Y^.  284 ;  People  ex  rel,  v.  Grant,  37  N.  Y". 
S.  R.  630 ;  People  ex  rel.  v.  Dalton,  23  Misc.  Rep.  296 ;  31 
App.  Div,  630 ;  People  ex  rel.  v.  Henry,  47  App.  Div.  133.) 

Joseph  A.  Burr  for  respondent.  The  attempted  dismissal 
of  the  relator  was  in  violation  of  the  provisions  of  the  Greater 
New  York  charter,  inasmuch  as  it  was  not  for  a  cause  shown 
after  a  hearing  had.  (L.  1897,  ch.  378,  §§  127,  1536,  1543; 
People  ex  rel.  v.  Fire  Comrs.,  72  N.  Y.  445  ;  Peoyle  ex  rel. 
V.  Fire  Comrs.,  73  N.  Y.  440 ;  People  ex  rel.  v.  Thompson, 
94  N.  Y.  451 ;  People  ex  rel.  v.  La  Grange,  2  App.  Div.  444.) 
If  the  removal  of  the  relator  in  this  proceeding  was  not  in 
violation  of  the  provisions  of  the  charter,  it  was  in  violation  of 
rule  42  of  the  civil  service  rules.     (L.  1899,  ch.  370  ) 

Cullen,  J.  The  relator  at  the  time  of  the  consolidation  of 
the  two  cities  was  serving  as  a  superintendent  of  docks  in  the 
office  of  the  comptroller  of  the  city  of  Brooklyn.  Under  the 
plan  formulated  by  the  mayors  of  the  two  cities  and  the 
county  officers  in  the  other  consolidated  territory,  as  pre- 
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scribed  b}'  section  1536  of  tlie  Greater  New  York  Charter 
(Chap.  378,  Laws  of  1897),  he  was  transferred  to  service  in 
the  comptroller's  office  in  the  city  of  New  York.  There  was 
an  error  in  this  plan  of  transfer,  for  under  the  charter  of  the 
consolidated  city  the  control  of  the  docks  did  not  fall  within 
the  department  of  the  comptroller.  An  amended  plan  of 
transfer  was  thereafter  made  by  which  the  relator  was  assigned 
as  dockmaster  in  the  department  of  docks.  Subsequently 
the  relator  was  summarily  discharged  by  the  commissioners  of 
the  department  of  docks  without  a  hearing.  Thereupon  he 
instituted  this  proceeding  for  reinstatement,  claiming  that  his 
discharge  was  illegal,  as  in  violation  of  the  provisions  of  sec- 
tion 1536  of  the  charter  and  also  of  rule  42  of  the  regulations 
of 'the  municipal  civil  service  commission  of  the  city  of  New 
York.  The  Special  Term  granted  the  writ  as  prayed  for,  and 
its  order  was  affirmed  by  the  Appellate  Division  by  a  divided 
court. 

There  is  some  confusion  in  the  provisions  of  section  1536. 
The  section  begins :  "  All  tlie  clerical  and  other  subordinate 
forces,  including  janitors  of  public  schools,  not  subject  to 
removal  without  cause,  in  the  public  employ  in  any  part  of 
the  city  of  New  York,  as  constituted  by  this  act,  at  the  time 
when  this  act  takes  effect,  shall  continue  to  hold  their  respec- 
tive positions  without  prejudice  or  advantage,  except  that 
nothing  in  this  section  contained  shall  operate  to  keep  in  the 
service  of  the  city  of  New  York,  as  constituted  by  this  act, 
any  clerk  or  other  subordinate  whose  position  is  vacated  by 
reason  of  the  passage  of  this  act,  and  except  that  the  clerks 
and  subordinates  of  departments  that  are  abolished  or  recon- 
structed by  this  act,  under  the  same  or  under  otlier  names, 
shall  continue  in  the  service  of  the  said  city  under  the  jurisdic- 
tion of  the  appropriate  department  subject  nevertheless  to 
removal  in  accordance  with  the  provisions  of  this  act  for 
cause,  or  to  abolish  unnecessary  positions."  Then  follows  the 
direction  for  the  adoption  of  a  detailed  plan  of  transfer  of 
clerks  and  subordinates  already  referred  to.  The  section  then 
proceeds :  "  The  head  of  every  department,  and  every  other 
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oflScer  by  this  act  given  power  to  appoint,  remove  and  fix  and 
regulate  the  salaries  of  his  subordinates,  appointees  and 
employees,  shall  have  power  upon  assuming  ofBce,  or  at  any 
time  thereafter,  to  remove  any  person  assigned  to  service 
under  him  by  said  plan,  and  to  fix  and  regulate,  within  the 
limits  of  his  appropriation  and  subject  to  the  restrictions,  if 
any,  hereinbefore  prescribed,  the  salaries  and  compensation  of 
said  subordinates,  appointees  and  employees."  It  is  contended 
that  under  this  section  a  clerk  or  subordinate  transferred  to  a 
department  can  be  removed  only  for  cause  and  that  the  latter 
provision  which  in  terms  purports  to  bestow  upon  the  head  of 
the  department  an  unqualified  right  of  removal  must  be 
regarded  as  limited  by  the  previous  provisions,  that  such 
removal  can  only  be  made  for  cause.  We  think  this  argu- 
ment is  based  on  a  failure  to  appreciate  the  distinction  between 
two  separate  classes  of  transferred  subordinates,  the  status  of 
which  at  the  time  of  consolidation  was  radically  diflferent. 
In  the  city  of  Brooklyn,  as  in  most,  if  not  all  the  other 
cities  of  the  state,  clerks  and  subordinates  who  were  veterans 
of  the  war,  or  veteran  volunteer  firemen,  held  their  places 
during  good  behavior  and  could  be  discharged  only  for  cause, 
or  when  their  positions  were  properly  abolished  for  reasons  of 
economy.  Other  clerks  might  be  discharged  at  the  will  of 
the  appointing  power.  It  was  necessary  in  the  charter  to 
deal  with  the  status  of  both  classes  of  subordinates  after  the 
transfer.  Bearing  in  mind  the  distinction  between  the  two 
classes,  the  apparent  inconsistency  in  the  terms  of  the  section 
disappears.  Transferred  employees,  not  subject  to  removal 
without  cause,  are  given  the  same  security  of  tenure  they  pre- 
viously enjoyed.  Other  subordinates  were  to  continue  as 
before,  removable  at  the  pleasure  of  the  appointing  power. 
There  is  nothing  in  the  relator's  papers  to  show  that  he  was  a 
veteran  soldier  or  fireman,  or  that  for  any  other  reason  he  had 
before  the  consolidation  a  permanent  tenure  of  his  place. 

The  civil  service  rule  invoked  by  the  relator  reads :  "  To 
secure  compliance  with  the  provisions  of  the  Civil  Service 
Law  prohibiting  removals  because  of   political  opinions  or 
22 
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affiliations,  no  removal  of  any  person  in  the  classified  service 
of  the  city  of  New  York  shall  be  valid  unless  and  until  a  state- 
ment of  the  causes  of  such  removal  shall  be  filed  with  the 
Municipal  Commission  and  a  copy  of  the  same  furnished  to  the 
person  sought  to  be  removed,  and  until  such  person  has  been 
aflforded  an  opportunity  to  present  an  explanation  in  writing." 
This  regulation  is  claimed  by  the  learned  counsel  for  the 
appellants  to  be  invalid  as  beyond  the  power  of  the  commis- 
sioners to  prescribe.  Mr.  Justice  Bakti.ett,  in  the  Appellate 
Division,  took  this  view  and  held  the  regulation  void  for 
reasons  stated  in  his  opinion.  Whether  the  rule  be  good  or 
bad  in  the  case  of  clerks  and  employees,  we  need  not  determine, 
for  in  our  opinion  the  relator  was  neither,  but  a  public  officer. 
By  sections  847  and  848  of  the  charter  the  offices  of  captain 
of  tlie  port  of  New  York  and  of  the  harbor  masters  of  the 
port  were  abolished,  and  in  the  dockmasters  appointed  by  the 
board  of  docks  were  vested  all  the  powers  and  duties  thitherto 
performed  by  such  officers.  The  captain  and  the  harbor  mas- 
ters of  the  port  were  unquestionably  public  officers,  not 
employees.  In  section  848  it  is  provided  that  a  dockmaster 
"shall  not  appoint  any  deputy,  or  assistant,  or  delegate  the 
powers  of  his  office  to  any  person  or  persons  whatever."  In 
view  of  the  fact  that  the  predecessors  of  the  dockmasters 
were  public  officers  and  that  the  statute  expressly  refers  to 
the  position  of  the  latter  as  an  office,  we  are  of  opinion  that 
such  persons  are  public  officers. 

Section  3,  article  X  of  the  Constitution  provides  that 
"  When  the  duration  of  any  office  is  not  provided  by  this  Con- 
stitution, it  may  be  declared  by  law,  and  if  not  so  declared, 
such  office  shall  be  held  during  the  pleasure  of  the  authority 
making  the  appointment."  The  charter  prescribes  no  term 
for  the  office  of  dockmaster,  but  by  section  1543  substantially 
re-enacts  the  constitutional  provision  by  directing  that  the 
heads  of  all  departments,  except  as  otherwise  specially  pro- 
vided, shall  have  the  power  to  appoint  and  remove  all  chiefs 
of  bureaus,  clerks,  officers,  employees  and  subordinates  in  their 
respective  departments.      It  follows  that  the   relator's   term 
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falls  within  the  express  provision  of  the  Constitution  cited 
and  that  the  commissioners  of  the  dock  department  had  the 
unqualified  power  of  removal.  We  concede  the  power  of  the 
legislature  to  prescribe  that  the  term  of  an  office  shall  be 
during  good  behavior  and  that  an  officer  can  be  removed  only 
after  a  hearing  or  trial.  There  is  no  question  in  our  minds  as 
to  the  validity  of  the  so-called  veteran  laws  as  applied  to 
public  officers  as  well  as  to  mere  clerks  or  employees.  But  in 
the  case  of  public  officers  such  duration  of  term  and  perma- 
nence of  tenure  must  proceed  from  the  action  of  the  legisla- 
ture itself,  for  so  the  Constitution  ordains.  The  power  cannot 
be  delegated  to  the  civil  service  commisson  (if  we  assume  that 
such  was  the  statutory  intent)  nor  the  term  of  an  office  be  pre- 
scribed by  its  regulation. 

The  order  appealed  from  should  be  reversed  and  the 
motion  denied,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight,  Vann  and 
Landon,  JJ.,  concur. 

Order  reversed,  etc. 

Lewis    E.    Carpenter,    Respondent,    v.    John    Taylor, 

Appellant. 

1.  EvTDKNCE — Parol  Evidence  to  Sustain  Agreement  for  Extra 
Compensation  to  Assignee  for  Creditors.  Parol  proof  tending  to 
show  that  the  extra  compensation  to  an  assignee  for  creditors,  stipulated 
for  in  a  writing  executed  by  the  assignor  after  the  assignment,  was  reason- 
able or  proper,  is  wholly  inadmissible  in  determining  whether  the  agree- 
ment to  pay  the  extra  compensation  is  valid  in  its  general  scope  and 
purpose,  since  the  law  impressed  upon  the  paper,  as  soon  as  it  was  made 
and  delivered,  a  legal  character  which  followed  it  for  all  time  without 
regard  to  the  opinion  which  the  assignee  or  his  witnesses  had  with  respect 
to  its  operation,  whether  fair  and  reasonable  or  otherwise. 

2.  Agreement  Void  for  Want  op  Considfjiation.  An  agreement 
between  an  assignor  and  assignee  for  creditors,  strbsequent  to  the  execu- 
tion of  the  assignment,  for  the  payment  of  extra  compensation  to  the 
assignee,  is  void  for  want  of  consideration  where  the  only  consideration 
claimed  is  the  obligation  of  the  assignee  to  administer  the  trust  to  the 
best  of  his  knowledge,  skill  and  ability,  since  he  was  already  bound  to  do 
that. 
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8.  Agreement  Invalid  as  against  Public  Policy.  Such  an  agree- 
ment is  invalid  on  the  ground  of  public  policy,  since  the  disability  of  a 
trustee  to  bargain  with  the  beneficiary  for  a  share  or  interest  in  the  prop- 
erty, whether  in  the  form  of  compensation  or  otherwise,  is  absolute  in 
order  to  avoid  the  possibility  of  fraud. 

4.  Assignee  for  Creditors  is  within  Prohibition  against  Receiv- 
ing Greater  Compensation  than  Allowed  by  Law  —  Code  of 
Civ.  Pro.  §  8280.  An  assignee  for  creditors  is  within  section  8280  of  the 
Code  of  Civil  Procedure,  forbidding  an  officer  or  other  person,  to  whom 
a  fee  or  other  compensation  is  allowed  by  law  for  any  cervioe,  to  charge 
or  receive  a  greater  fee  or  reward  for  that  service  than  is  so  allowed,  and, 
therefore,  an  agreement  to  pay  such  extra  compensation  creates  no  binding 
obligation. 

Carpenter  v.  Taylor,  28  App.  Div.  622,  reversed. 

(Argued  June  15,  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  4,  1898,  aflirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Johfi  D,  Teller  for  appellant.  The  complaint  should  have 
been  dismissed  for  the  reason  that  there  was  no  consideration 
to  support  the  agreement  to  pay  the  plaintiif  more  tlian  his 
legal  fees.  (2  Pars,  on  Cont.  437 ;  Bartlett  v.  Wyiaan^  14 
Johns.  260  ;  Geer  v.  Archer,  2  Barb.  420  ;  Pollock's  Prin.  of 
Cont.  161 ;  Crosby  v.  Wood,  6  X.  Y.  369 ;  Vatiderlllt  v. 
Schreyer,  91  N.  Y.  392 ;  Rohinsoyi  v.  Jetoett,  116  N.  Y.  40; 
McDonald  v.  Neilson,  2  Cow.  139  ;  Wlldey  v.  Robinson,  32 
N.  Y.  Supp.  1018  ;  Lechowitzer  v.  //.  A,  I\  Co,,  28  N.  Y. 
Supp.  577 ;  Seybolt  v.  N.  Y,,  Z.  E.  cfe  W,  R,  R,  Co.,  95  N. 
Y.  562;  Beobaldv.  Opj)er7n(mn,  111  N.  Y.  541.)  If  thei-e 
was  such  a  consideration  for  the  agreement,  as  adopted  by  the 
trial  court,  it  was  against  public  policy  and  void.  {Dunham 
V.  Waterman,  17  N.  Y.  9  ;  Burdick  v.  Post,  6  I^.  Y,  522 ; 
Nicholson  V.  Leavitt,Jo  N.  Y.  510;  Schliissel  v.  Willett,  34 
Barb.  615  ;  Goodrich  v.  Downs,  6  Hill,  438  ;  2  N.  Y.  365  ; 
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Van  Ne%t  v.  Toe,  1  Sandf.  Ch.  4 ;  Mead  v.  Phillips,  1 
Sandf.  Ch.  83 ;  Planck  v.  Schermerhom,  3  Barb.  Cli.  ^^ ; 

Cook  V.  Smith,  3  Sandf.  Ch.  333 ;  RapaUe  v.  Stewart,  27  N. 
Y.  310.)  The  court  should  refuse  to  enforce  the  contract  in 
question  for  the  reason  that  it  is  made  illegal  by  statute. 
(Code  Civ.   Pro.   §  3280;  Hatch  y.  Mann,   15  Wend.   44: 

^Yh^U  V.  Madison,  26  N.  Y.  127  ;  Moss  v.  Cohen,  153  N.  Y. 
248  ;  Crofut  v.  Brandt,  58  N.  Y.  Ill ;  Parjcer  v.  NewUnd,  1 
Hill,  87 ;  McCarthy  w.Bonynge,  12  Daly,  356 ;  101 N.  Y.  Q(^%  ; 

United  States  v.  Shoemaker,  7  Wall.  33S  ; .  Oscanyan  v.  Arms 
Co.,  103  U.  S.  261 ;  Harvey  v.  Ta7na  County,  53  Iowa,  234 ; 
Fawcett  v.  Woodbury  Co.,  55  Iowa,  154.)  The  court  erred 
in  admitting  parol  evidence  to  vary  the  written  contract  upon 
which  plaintiffs  claim  is  based.  {Thorpe  v.  Ross,  4  Abb.  Ot. 
App.  Dec.  416;  Thomas  v.  Hunt,  3  Keyes,  590  ;  Renard  v. 
Sampson,  12  N.  Y.  561.) 

Robert  Z.  Drummond  for  respondent.  The  rights  of  cred- 
itors having  b^en  protected,  the  assignor  was  competent  to 
enter  into  an  agreement  to  pay  the  assignee  a  sum  in  addition 
to  the  fees  allowed  by  statute.  Having  made  such  an  agree- 
ment he  cannot,  after  having  received  its  benefits,  be  permit- 
ted to  disregard  it.  {Collier  v.  Miinn,  41  N.  Y.  143;  Mat- 
ter of  Tilden,  44  Hun,  441 ;  Meacham  v.  Stearnes,  9  Paige, 
398 ;  Griffin  v.  Barney,  2  N.  Y.  365 ;  Nichols  v.  McEwen, 
17  N.  Y.  22;  Matter  of  Schell,  53  N.  Y.  263 ;  Matter  of 
HvXbert,  89  N.  Y.  259  ;  Boezler  v.  Eppley,  40  Hun,  523  ; 
Matter  of  Friend,  23  Misc.  Rep.  300.)  The  contract  in  ques- 
tion was  not  illegal  under  the  common  law,  neither  is  it  made 
illegal  by  statute.  {Moss  v.  Cohen,  158  N.  Y.  248;  B.  G,  L. 
Co.  V.  Claffy,  151  N.  Y.  24 ;  Bissell  v.  M.  S.  cfe  iV.  /.  R.  R. 
Co.,  22  N.  Y.  258.)  The  agreement  in  question  has  been 
wholly  executed  by  the  respondent,  and  the  appellant  is 
estopped  from  disputing  its  validity.  {McCann  v.  O^Brien, 
40  App.  Div.  193  ;  W.  A.  Co.  v.  Barlow,  63  N.  Y.  62 ;  Starin 
v.  Edson,  112  N.  Y.  206;  Woodruff  w.  E.  R.  Co.,  93  K  Y. 
;  A.  S.  Bank  v.  Savory,  82  N.  Y.  291 ;  R.  L.  R.  Co.  v. 
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Jioach,  97  N.  Y.  378.)  No  parol  evidence  was  admitted  by 
the  trial  court  to  vary  the  written  contract.  (Abbott's  Tr. 
Ev.  [2d  ed.]  632;  Underbill  on  Ev.  303,  304.) 

O'Brien,  J.  On  the  30th  day  of  April,  1894,  the  defend- 
ant executed  and  delivered  to  the  plaintiflE  a  general  assign- 
ment of  all  his  property  in  trust  for  the  benefit  of  creditors. 
The  instrument  Qontains  the  usual  directions  for  the  conver- 
sion of  the  property  into  money,  and  the  distribution  of  the 
same  among  the  creditors  in  the  order  therein  designated. 
The  last  clause  of  the  instrument  is  in  these  words :  "  The 
said  party  of  the  second  part  doth  hereby  accept  the  trust 
created  and  imposed  on  him  by  this  instrument,  and  cove- 
nants and  agrees  with  the  said  party  of  the  first  part  that 
he  will  faithfully  and  without  delay  execute  the  created 
trust  according  to  the  best  of  his  skill,  knowledge  and  abil- 
ity." The  plaintiff  took  possession  of  the  assigned  property 
under  this  instrument  and  was  proceeding  to  convert  the  same 
into  money.  It  appears  that  the  defendant  was  a  harness 
maker  and  dealer  in  goods  of  that  character,  and  for  that  pur- 
pose kept  a  store  in  which  the  business  was  conducted  and 
where  the  property  was  at  the  time  of  the  assignment.  The 
plaintiff  and  defendant,  while  engaged  in  taking  an  inven- 
tory of  the  property,  evidently  supposed  that  there  might  be 
a  surplus  after  paying  all  the  debts,  if  the  trust  was  judiciously 
administered,  and  to  that  circumstance  we  may  attribute  the 
present  controversy. 

On  the  24th  of  May,  1894,  about  a  month  after  the  trust 
property  was  vested  in  the  plaintiff  and  he  had  entered  upon 
the  execution  of  the  trust,  he  procured  the  defendant  to  exe- 
cute and  deliver  to  him  another  written  instrument  which 
recited  the  fact  that  the  general  assignment  had  been  made 
and  that  the  understanding  between  the  parties  was  to  the 
effect  that  since  the  legal  compensation  to  the  plaintiff  as 
assignee  was  small  and  insufficient  for  the  best  administration 
of  the  propert}',  and  that  with  proper  management  and  dili- 
gent attention  there  probably  would  be  a  considerable  surplus 
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after  settlement  and  payment  of  all  just  claims  of  creditors, 
and  that  in  case  there  should  be  such  surplus  the  plaintiff 
should  have  and  receive,  in  addition  to  his  legal  fees  and  com- 
missions, the  sum  of  fifteen  per  cent,  estimated  at  inventory, 
on  all  sums  so  remaining  up  to  $5,000,  and  ten  per  cent  on 
anything  remaining  as  surplus  in  excess  of  that  sum. 

It  appears  that  after  payment  of  the  debts  there  remained 
a  surplus  in  uncollected  accounts  and  goods  which,  esti- 
mated at  the  inventory  value,  amounted  to  $7,292.90.  After 
the  trust  had  been  executed  and  the  plaintiff  discharged, 
and  the  property  remaining  turned  over  to  the  defendant,  the 
plaintiff  demanded  payment  of  the  amount  claimed  to  be  due 
to  hhn  under  the  special  agreement,  but  the  defendant 
declined  to  pay  the  same,  and  thereupon  the  plaintiff  brouojht 
this  action  to  I'ecover  the  percentages  upon  the  surplus  secured 
to  him  by  the  terms  of  the  agreement.  The  defense  was  that 
the  agreement  was  without  consideration  and  was  void  upon 
principles  of  public. policy. 

The  learned  trial  judge  submitted  the  case  to  the  jury  with 
instructions  that  if  they  found  that  nothing  was  intended  by 
the  agreement  except  to  add  to  the  plaintiff's  legal  compensar 
tion  as  assignee,  then  he  could  not  recover,  but  in  case  it  was 
found  that  the  agreement  provided  for  the  performance  of 
services  by  the  plaintiff  in  the  execution  of  the  trust  beyond 
that  imposed  upon  him  by  law,  under  the  assignment,  then  he 
could  recover.  The  defendant's  counsel  excepted  to  the  ruling 
of  the  court  as  expressed  in  the  charge  in  which  the  intention 
of  the  parties  in  this  respect  was  submitted  to  the  jury. 
During  the  course  of  the  trial  the  defendant's  counsel,  by 
exceptions  to  the  denial  of  a  motion  to  dismiss  the  complaint 
on  the  ground  that  the  agreement  was  void,  as  without  con- 
sideration and  against  public  policy,  and  to  proof  of  the 
reasonable  value  of  the  extra  services  claimed  to  have  been 
performed  by  the  plaintiff,  and  to  oral  proof  of  what  the 
parties  intended  by  the  paper,  and  in  various  other  ways 
challenged  the  validity  of  the  instrument,  upon  the  ground 
that  it  was  void  for  want  of  any  consideration  to  support  it, 
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and  as  against  public  policy.  The  defendant's  counsel 
requested  the  court  to  charge  the  jury  that,  as  there  was  no 
mention  of  such  a  thing  as  the  extra  compensation  between 
the  parties  prior  to  the  execution  of  the  assignment,  if  the 
plaintiff  then  understood  that  lie  was  to  do  what  he  did  in 
the  execution  of  the  trust  he  could  not  recover.  The 
court  declined  to  so  charge,  and  tiie  defendant's  counsel  duly 
excepted. 

In  the  further  discussion  of  the  case,  it  may  be  assumed 
that  the  exceptions  taken  by  the  defendant's  counsel  during 
the  trial  and  to  the  charge  are  sufficient  to  raise  the  question 
as  to  the  validity  of  this  agreement,  whether  resting  upon  the 
writing  itself  or  supplemented  by  parol  proof  to  show  what 
the  parties  intended.  There  is  nothing  ambiguous  in  the  lan- 
guage of  the  instrument  upon  which  the  action  was  based. 
The  intention  of  the  parties  is  perfectly  plain,  and  the  legal 
meaning  and  construction  of  the  paper  was  for  the  court  and 
not  the  jury.  The  writing  states  in  the  plainest  terms  that 
inasmuch  as  the  legal  compensation  of  the  assignee  was  small 
and  insulficient  for  the  best  administration  of  the  property, 
and  with  such  administration  there  would  probably  be  a  sur- 
plus, the  parties  proceeded  to  agree  upon  additional  compen- 
sation and  the  principles  upon  which  it  was  to  be  computed. 
Parol  proof  tending  to  show  that  the  extra  compensation 
stipulated  for  in  the  writing  was  reasonable,  or  proper,  was 
wholly  inadmissible.  If  the  writing  was  otherwise  valid  it 
was  enough  that  the  parties  had  agreed  upon  the  amount.  If 
it  was  not  valid  in  its  general  scope  and  purpose  it  could  not 
be  aided  by  the  opinions  of  witnesses  tending  to  show  that 
under  all  the  circumstances  the  arrangement  was  reasonable 
and  proper.  The  moment  the  paper  was  made  and  delivered 
the  law  impressed  upon  it  a  legal  character  which  followed  it 
for  all  time,  without  regard  to  the  opinion  which  the  plaintiff 
or  his  witnesses  had  with  respect  to  its  operation,  whether  fair 
and  reasonable  or  otherwise. 

But,  doubtless,  the  most  important  question  in  the  case  is 
with  respect  to  the  validity  of  the  written  instrument.     If  that 
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was  void  for  want  of  consideration,  or  upon  principles  of  pub- 
lic policy,  the  plaintiff  was  not  entitled  to  recover.  Tlie 
defendant's  promise  to  pay  the  percentages  on  the  surplus 
was,  we  think,  without  consideration,  and  hence  the  agree- 
ment was  a  mere  nud^  pactum.  The  only  consideration  hO-  i 
alleged  or  claimed  was  the  ol)ligation  of  the  plaintiff  to  admin-  f 

ister  the  trust  to  the  best  of  his  knowledge,  skill  and  ability. 
But  he  was  already  bound  to  do  that,  both  by  his  express 
covenant  and  by  law.     A  promise  by  one  party  to  do  that 
which  lie  is  already  under  a  legal  obligation  to  perform  is 
insufficient  as  a  consideration  to  support  a  contract.     This 
principle  has  frequently  been  applied  by  this  court,  and  is  rec- 
ognized as  elementary  in  all  of  the  authorities.     {Seybolt  v. 
jar.  Y,,  Z.  E,  (&  W.  R.  R.  Co,,  95  N.  Y.  662 ;  Robinson  v. 
Jewett,  116  N.  Y.  40 ;  Vanderhilt  v.  Schreyer,  91  N.  Y.  392 ; 
Crosby  v.  Wood,  6  N.  Y.  369  ;  Geer  v.  Archer,  2  Barb.  420 ; 
Areiidv.  Smith,  151  N.  Y.  502;  OlmsteadY,  Latimer,  158 
]Sf.  Y.  313 ;  2  Pars,  on  Cont.  437 ;  Poll.  Prin.  Cont.  161,  162.) 
It  is  argued  by  the  learned  counsel  for  the  plaintiff  that 
since  his  client  managed  the  trust  with  such  success  as  to 
leave  a  surplus  for  the  assignor  the  agreement  should  be  sus- 
tained.    But  that  is  precisely  wliat  he  agreed  to  do  when  he 
assumed  the  trust,  and  what  he  was  bound  to  do  by  law.    This 
new  promise  by  the  plaintiff  to  do  something  which  he  was 
already  abound  to  do  produced  no  fresh  advantage  to   the 
defendant  or  detriment  to  the  plaintiff.     We  must  assume 
that  the  plaintiff  performed  his  duty  as  trustee  with  fidelity 
and  skill ;  but  he  assumed  that  obligation  when  he  accepted 
the  trust.     It  may  be  admitted  that  he  performed  those  duties 
better  than  they  are  ordinarily  performed  by  trustees  in  such 
•cases,  but  certainly  he  did  not  exceed  the  measure  of  his  obli- 
gation to  the  defendant  and  his  creditors,  which  was  to  admin- 
ister the  trust  to  the  best  of  his  knowledge,  skill  and  ability. 
The  .fact  that  trustees  in  some  cases  neglect  to  execute  such 
trusts  as  well  as  they  might  does  not  furnish  any  legal  ground 
for  one  who  does  his  duty  to  demand  extra  compensation. 
The  plaintiff's  standard  of  duty  was  proscribed  by  law  and 
23 
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by  the  terms  of  the  trust  instrument,  and  is  not  to  be  meas- 
ured by  the  conduct  of  other  trustees  who  failed  to  accom- 
plish such  desirable  results. 

We  think,  also,  that  the  agreement  is  invalid  on  the  ground 
of  public  policy.  A  trustee  who  holds  the  title  to  property 
for  the  benefit  of  others  cannot  use  his  position  for  his  per- 
sonal advantage.  He  cannot  make  profit  for  himself  in  the 
execution  of  the  trust.  He  cannot  ordinarily  deal  with  the 
beneficiaries  or  parties  interested  in  the  estate  so  as  to  acquire 
the  ownership  of  tha  trust  property.  We  are  now  dealing 
with  a  case  where  the  extra  compensation  was  not  given  by 
will  nor  by  the  trust  instrument,  but  by  an  agreement  between 
the  trustee  and  beneficiary  after  the  former  had  accepted  the 
trust  and  become  vested  with  the  title  to  the  trust  property. 
The  learned  counsel  for  the  plaintiflE  has  cited  cases  which  con- 
tain dicta  that  would  seem  to  support  his  contention,  but  in 
no  one  of  them  was  the  precise  point  involved.  In  most,  if 
not  all  of  them,  the  court  referred  to  cases  where  extra  com- 
pensation was  given  by  will  or  by  the  trust  instrument.  It 
is,  doubtless,  true,  as  these  cases  hold,  that  a  person  may  do 
what  he  will  with  his  own.  He  may  dispose  of  what  he  owns 
by  gift  or  any  other  mode  of  transfer,  if  the  transaction  is 
free  from  fraud  and  can  be  said  to  be  his  voluntary  act.  The 
principle  applies  to  parties  who  deal  with  each  other  on  terms 
of  equality,  or,  as  it  is  sometimes  expressed,  at  arm'^  length. 
But  it  has  no  application  to  the  case  of  a  trustee  who  bargains 
with  the  beneficiary  for  a  greater  share  or  interest  in  the  trust 
estate  than  he  would  be  otherwise  entitled  to.  In  such  cases 
the  trustee  occupies  the  dominant  position,  and  the  beneficiary 
or  person  interested  in  the  estate  is,  in  some  respects,  sub- 
ject to  his  power  and  influence.  For  obvious  reasons  the 
disability  of  the  trustee  to  bargain  with  the  beneficiary  for  a 
share  or  interest  in  the  property,  whether  in  the  form  of  com- 
pensation or  otherwise,  is  absolute  in  order  to  avoid  the  possi- 
bility of  fraud.  In  such  cases  the  law  acts  upon  the  principle 
that  the  temptation  of  self-interest  is  too  powerful  and  iniinu- 
ating  to  be  trusted.     (Perry  on  Trusts,  §§  129,  196,  209,  427; 
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Munaon  v.  S,,  G.  dk  C.  R,  B.  Co.,  103  N.  Y.  58 ;  Sage  v. 
Culver,  147  N.  Y.  241 ;  McClure  v.  Law,  161  N.  Y.  78.) 

The  plaintiff  held  all  of  the  assigned  YJ'op^rty  in  trust, 
first  for  the  benefit  of  creditors,  and  the  surplus,  if  any, 
for  the  assignor.  While  occupying  this  position  he  bargained 
with  the  defendant  for  a  large  share  of  the  surplus,  if  any, 
without  any  other  consideration  than  the  performance  of 
services  which  he  had  already  undertaken  to  perform  for  the 
statutory  compensation.  When  the  beneficiary  is  called  upon 
to  perform  a  contract  entered  into  under  such  circumstances, 
as  the  defendant  is  in  this  case,  he  may  resist  the  claim,  and 
the  courts  cannot  sustain  such  an  agreement  without  encour- 
aging obvious  abuses  in  the  administration  of  trusts. 

The  officer,  or  other  peraon,  to  whom  a  fee  or  other  com- 
pensation is  allowed  by  law  for  any  services,  is  forbidden  by 
statute  to  charge  or  receive  a  greater  fee  or  reward  for  that 
service  than  is  so  allowed.  (Code,  §  3280.)  It  was  held  that 
this  statute  applied  to  a  claim  by  a  court  stenographer  for 
extra  compensation  based  upon  an  agreement,  the  considei*a- 
tion  of  which  was  his  undertaking  to  furnish  minutes  more 
expeditiously  than  otherwise  would  be  required.  {McCarthy 
V.  Bonynge,  12  Daly,  336;  affirmed,  101  N.  Y.  668.)  We 
see  no  reason  why  it  does  not  apply  with  equal  force  to  the 
agreement  in  this  case.  When  a  statute  forbids  a  person  to 
ask  or  receive  compensation  for  services  in  an  official  cr  trust 
capacity,  greater  than  that  prescribed  by  law,  an  agreement  to 
pay  such  extra  compensation  creates  no  binding  obligation. 
{Hatch  V.  Mann,  15  Wend.  44;  Crofut  v.  Brandt,  58  N.  Y. 
106 ;  Mo88  V.  Colien,  158  N.  Y.  240.) 

One  of  the  defenses  which  the  defendant  interposed  to  the 
plaintiff's  claim  was  that  the  agreement  was  made  under  some 
kind  of  duress,  but  this  was  negatived  by  the  verdict  of  the 
jury.  We  have  assumed  that  it  was  freely  made,  but  it  was, 
nevertheless,  open  to  the  defendant  to  assail  it  upon  the 
grounds  that  have  been  discussed. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 
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Landon,  J.  I  concur  in  the  opinion  of  Judge  O'Erien.  I 
take  this  occasion  to  remark :  The  unanimous  decision  of  the 
Appellate  Division,  that  there  is  evidence  tending  to  support 
the  verdict,  is  based  upon  the  assumption  that  that  court  rules 
correctly  upon  the  question  of  law  applicable  to  the  case. 
Both  law  and  fact  must  support  a  verdict  to  give  it  validity ; 
whence  it  follows  that  lacking  either  support  it  m*nst  faiL 
And  where  the  supporting  force  of  the  law  has  been  duly 
challenged  during  the  trial,  as  in  this  case,  the  question  of  law 
is  reviewable  here,  altliough  the  question  of  fact  is  not.  The 
opposite  doctrine  seems  to  rest  upon  the  theory  that  it  is 
inconceivable  that  where  the  evidence  supports  a  verdict,  it 
can  be  reviewed  upon  the  law  without  also  reviewing  it  upon 
the  facts.  Such  is  not  the  view  of  the  Constitution,  for  it 
does  not  preclude  a  review  of  the  verdict  or  finding,  but  only 
of  the  unanimous  decision  of  the  Appellate  Division  that  there 
is  evidence  supporting  or  tending  to  sustain  it.  It  regards 
such  decision  as  upon  a  question  of  law,  otherwise  there 
would  be  no  need  to  exclude  it  from  our  jurisdiction  to  review 
questions  of  law.  It  excludes  no  othjer  question  of  law, 
although  it  enables  the  legislature  to  do  so  by  enabling  ifr  to 
further  restrict  our  jurisdiction. 

Now,  a  review  of  the  question  whether  there  is  evidence 
supporting  or  tending  to  sustain  a  verdict  or  finding  is  not  a 
review  of  that  other  question  of  law,  namely,  what  judgment 
does  the  law  require  upon  the  settled  facts.  We  may  concede 
that  if  the  course  of  the  trial  has  been  such  that  we  cannot 
tell  by  an  inspection  of  the  record  whether  the  facts  as  found 
require  the  legal  result  which  the  verdict  declares,  we  have 
110  question  of  law  presented  to  us  ;  but  that  is  a  mere  ques- 
tion of  practice.  If,  by  an  inspection  of  the  record,  we  can 
see  just  what  the  facts  are  that  have  been  settled,  and  also  see 
that  the  question  of  law  as  to  the  verdict  which  the  law 
requires  thereon  was  distinctly  presented,  then,  I  think,  we 
have  jurisdiction  to  review  it.     Such  is  this  case. 

I  submit  that  a  party  should  not  lose  his  right  of  review  of 
a  question  of  law  essential  to  his  protection  by  a  tribunal 
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established  to  review  it,  not  because  of  any  omission  or  fault 
of  his  own,  but  because  the  question  of  law  which  ought  to  be 
reviewed  is  pronounced  by  the  same  verdict  and  decision 
which  also  settles  the  facts. 

Parker,  Ch.  J.  (dissenting).  Two  insuperable  legal  barriers 
should  bar  this  court  from  considering  whether  the  defendant 
was  at  the  close  of  the  trial  entitled  to  judgment : 

First.  The  defendant  did  not  move  at  the  close  of  his 
testimony  or  at  the  close  of  the  case  for  the  dismissal  of  the 
complaint  or  tlie  direction  of  a  verdict  in  his  favor.  The 
legal  effect  of  that  omission  was  recently  stated  by  this  court 
in  PoUock  v.  Pennsylvania  Iron  Works  Co.  (157  N.  Y.  699) 
as  follows :  "  The  legal  effect  of  the  omission  of  the  defendant 
at  the  close  of  the  testimony  to  move  either  for  a  dismissal  of 
the  complaint  or  the  direction  of  a  verdict  in  its  favor  was  to 
consent  to  the  submission  of  the  case  to  the  jury.  We  are, 
therefore,  prevented  from  considering  whether  the  defendant 
was  entitled  to  judgment."  (See,  also,  Hecla  Powder  Co.  v. 
Sigua  Iron  Co,^  157  N.  Y.  437,  and  the  later  case  of  Hopkins 
V.  Clark^  158  N.  Y.  299,  where  the  authorities  upon  this 
branch  of  the  practice  were  considered  and  the  reason  for  tho 
rule  adopted  by  this  conrt  given.) 

Second.  The  Appellate  Division  has  unanimonsly  affirmed 
the  judgment  entered  upon  the  verdict  of  the  jury,  which  was 
not  directed.  That  the  recent  amendment  to  the  Constitution 
of  this  state  in  such  a  situation  deprives  this  court  from  con- 
sidering whether  a  defendant  was  entitled  to  judgment  has 
been  often  held  by  this  court.  It  has  been  said  in  the  discus- 
sion of  the  question  that  this  court  cannot  review  the  ruling 
of  a  trial  court  in  denying  defendant's  motion  for  a  nonsuit 
evea  "  if  it  be  true  that  the  trial  court  erred  in  holding  that 
the  evidence  was  sufficieut  to  require  the  submission  of  the 
case  to  the  jury  and  the  Appellate  Division  was  wrong  in 
deciding  that  the  evidence  sustained  the  verdict."  {Szuchy  v. 
B.  C.  cfe  I  Co.,  150  N.  Y.  219,  222.)  ''  We  have  no  power 
to  examine  the  record  even  to  see  if  there  is  any  evidence  to 
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sustain  the  verdict."  {Amherst  College  v.  Ritch^  151  N.  Y. 
320.)  *'  We  are  compelled  by  the  Constitution  and  the  statute 
to  presume  that  there  was  sufficient  evidence  to  sustain  the  facts 
found  by  the  jury."  {Ayres  v.  D.,  Z.  cfe  TT.  R.  R.  Co.,  158 
N.  Y.  254,  257.)  "  The  purpose  and  effect  of  the  Constitution 
is  to  prohibit  this  court  from  in  any  case  reviewing  the  ques- 
tion whether  there  is  any,  or  sufficient,  evidence  to  sustain  a 
decision  or  undirected  verdict,  where  there  was  a  unanimous 
affirmance  by  the  Appellate  Division."  {Reed  v.  McCord, 
160  K  Y.  330,  337.)  "  The  question  whether  a  finding  of  fact, 
or  a  verdict  upon  issues  of  fact,  is  sustained  by  evidence, 
though  in  its  very  nature  one  of  law,  is  not  reviewable  here, 
when  the  court  below  has  decided  unanimously  that  the  judg- 
ment should  be  sustained.  This  one  question  of  law  has, 
therefore,  in  such  cases,  been  withdrawn  from  the  cognizance 
of  this  court,  as  well  as  all  questions  of  fact."  {Marden 
V.  Dorthy,  160  N.  Y.  39,  45.)  This  court  is  ^^  required  to 
assume  in  such  a  case  that  the  evidence  ^vas  of  such  a  char- 
acter as  to  justify  the  submission  of  the  disputed  question  to 
the  jury.  It  is  quite  true  that  the  question  whether  there  is 
any  evidence  tending  to  prove  a  fact  is  one  of  law  *  *  *  " 
but  "the  effect  of  that  limitation  upon  the  power  of  this 
court  to  review  the  unanimous  decision  below  that  there  was 
evidence  to  sustain  the  verdict  is  to  withdraw  a  particular 
question  of  law,  which  was  formerly  reviewable  here,  from  our 
jurisdiction,"  {MeseroU  v.  Hoyt,  161  N.  Y.  59,  61.)  "We 
cannot  review  the  facts  or  even  look  into  the  record  to  see 
whetlier  they  are  supported  by  evidence  or  whether  some 
other  facts  should  be  supplied."  {Farleigh  v.  Cadman,  159 
N.  Y.  169,  175.)  To  the  same  effect  is  Lewis  v.  Z.  Z  R.  R. 
Co.  (162  N.  Y.  52),  and  Kleiner  v.  Third  Ave.  R.  R.  Co. 
(162  N.  Y.  193),  in  which  cases  appeals  to  the  Court  of 
Appeals  were  allowed,  in  the  first  by  the  Appellate  Division 
and  in  the  last  by  a  judge  of  this  court. 

The  complaint  alleges  that  the  defendant  was  financially 
distressed  with  creditors  pressing  him  for  payment  but  with  a 
considerable  stock  of  goods  on  hand  which  he  feared  "  would 
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be  sacrificed  in  efforts  of  said  creditors  to  realize  their  claims 
and  leave  nothing  for  the  defendant.  That,  tliereiipon,  the 
plaintiff  informed  the  defendant  that  he  believed  he  could 
take  said  property  and  carry  on  said  business,  and  therefrom, 
after  paying  all  expenses,  within  a  reasonable  time  pay  all 
said  debts  and  have  a  considerable  surplus  or  residue  after 
paying  said  claims.  That,  thereupon,  it  was  agreed  between 
the  defendant  and  the  plaintiff  that  the  defetidant  would  pay 
to  the  plaintiff  15  per  cent  of  said  residue,  estimated  at  an 
inventory  appraisal  made,  up  to  $6,000,  and  10  per  cent  upon 
all  residue  or  surplus  over  and  above  said  $5,000,  and  in 
addition  to  all  other  compensation  or  fees,  if  the  plaintiff 
would  take  said  property  and  conduct  said  business  until  all 
defendant's  debts  and  liabilities  should  be  paid  or  satisfied. 
That,  thereupon,  and  in  consideration  thereof  the  plaintiff 
took  said  property  and  carried  on  said  business  and  paid  all 
the  expenses  and  debts  of  the  defendant,  and  performed  all 
things  by  him  to  be  done."  The  trial  resulted  in  a  verdict  in 
favor  of  the  plaintiff  for  the  amount  claimed  by  him  and  the 
judgment  entered  thereon  has  been  unanimously  aflSrmed  by 
the  Appellate  Division. 

It  is  contended  that  a  certain  written  agreement  introduced 
in  evidence  by  the  plaintiff  is  against  public  policy  and  void. 
Without  at  all  consenting  to  that  contention,  but  assuming  for 
the  sake  of  argument  that  it  may  be  so,  we  cannot  hold  that 
the  defendant  was  entitled  to  judgment,  for,  as  we  have  seen, 
we  cannot  even  look  into  the  record  to  see  whether  the  ver- 
dict is  supported  by  evidence  nor  whether  there  is  any  or 
sufficient  evidence  for  we  are  bound  "  to  presume  that  there 
was  sufficient  evidence  to  sustain  the  facts  found  by  the  jury." 
It  is  difficult  to  understand  a  process  of  reasoning  by  which 
the  conclusion  is  reached  that,  .while  we  cannot  look  into  the 
record  to  see  whether  there  is  any  evidence  to  support  a  find- 
ing by  the  jury,  but  must  presume  that  there  was  ample  evi- 
dence for  that  purpose,  still,  if  we  do  look  and  find  some 
evidence,  we  may  condemn  it  as  worthless  and  then  hold,  not- 
withstanding the    unanimous   affirmance   of   the   Appellate 
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Division,  that  the  defendant  was  not  entitled  to  judgment  and 
revense  it.  I  shall  content  myself  with  the  mere  statement 
of  the  proposition,  for  it  seems  very  clear  that  it  furnishes  ita 
own  answer,  and  observe  in  passing  that  there  would  have 
been  no  opportunity  for  discussion  of  the  effect  of  a  unani- 
mous affirmance  by  the  Appellate  Division  had  the  record 
contained  no  evidence,  but  it  has  been  insisted  that  when  the 
record  contains  evidence  tlie  quality  of  it  may  be  considered, 
and  if  found  insufficient  to  support  a  judgment,  it  can  be 
assumed  that  there  is  no  other  evidence  in  its  support,  and  the 
judgment  may,  therefore,  be  reversed  despite  the  command 
of  the  Constitution  as  construed  by  tins  court.  The  decisions 
furnish  the  answer  to  this  contention,  if  it  do  not  carry  the 
answer  on  its  very  face,  when  they  deny  the  right  of  thia 
court  to  look  into  the  record  to  see  whether  there  is  any  evi- 
dence to  support  a  verdict,  or,  if  there  is  any  evidence, 
whetlier  it  be  sufficient  evidence  for  that  purpose.  Here 
there  was  evidence ;  its  effectiveness  only  is  challenged. 

The  only  questions  of  law,  therefore,  that  can  come  before  this 
court  on  this  review  must  be  presented  by  exceptions  taken  to 
rulings  of  the  court  in  admitting  or  rejecting  evidence  and  to 
the  charge  of  the  court.  {Ayres  v.  2>.,  L,  iSs  W,  R,  R.  Co.y 
158  N.  Y.  254,  258.)  And  exceptions  to  the  charge,  which 
present  merely  the  question  whether  or  not  there  was  evidence 
to  warrant  a  finding  or  a  verdict,  cannot  be  considered,  for  it  but 
presents  in  another  form  the  question  of  law  disposed  of  in  the 
determination  of  the  court  to  submit  the  case  to  the  jury. 
That  question  was  before  this  court  in  Croriifi  v.  Lord  (161  N. 
Y.  90)  where  the  court  was  requested  to  instruct  the  jury  that 
there  was  no  evidence  whatever  of  fraud  or  duress,  and  this 
court,  in  holding  that  the  refusal  of  the  court  to  so  charge 
could  not  be  reviewed  in  this  court,  the  Appellate  Division 
having  unanimously  affirmed  the  judgment  entered  on  the 
verdict  of  the  jury,  said :  *'  It  is  not  reviewable  in  this  court 
whatever  may  be  the  form  of  the  exception,  whether  to  a 
ruling  submitting  the  case  to  the  jury,  refusing  a  nonsuit,  or 
to  a  charge  that  there  is  or  is  not  evidence,  as  the  case  may  be, 
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to  warrant  a  finding  or  verdict  on  the  disputed  questions  of 
fact" 

There  were  bat  three  exceptions  taken  either  to  the  charge 
as  made  or  to  the  refusal  of  the  court  to  charge  as  requested 
bj  the  defendant.  The  first  request  was  that  the  jury  should 
be  instructed  that,  if  the  general  assignment  was  accepted  by 
the  plaintiff  with  the  understanding  at  that  time  he  was  to 
perform  all  the  duties  contemplated  by  the  contract  of  May 
24,  1894,  then  that  contract  was  without  consideration.  The 
court  declined  to  vary  its  charge  in  that  respect,  and  an  exam- 
ination of  the  main  charge  discloses  that  the  court  had  already 
fully  and  fairly  instructed  the  jury  in  relation  to  that  ques- 
tion. The  court,  after  instructing  the  jury  generally  as  to 
the  memorandum  of  agreement,  submitted  to  them  whether 
''in  entering  into  it  the  parties  contemplated  and  intended  to 
agree  to  start  out  to  do  something  more  than  the  mere  legal 
requirements  upon  the  assignee  in  carrying  out  the  adminis- 
tration of  the  assigned  estate  in  ordinary  cases  ?  If  you  so  find 
upon  the  whole  evidence  in  the  case  that  the  agreement  does 
provide  for  more  than  was  the  duty  of  the  assignee,  then  I 
charge  you  that  it  was  such  an  agreement  that  the  parties  might 
properly  enter  into  and  provide  for ;  that  the  defendant  in 
this  case  would  be  responsible  then  for  the  compensation  which 
he  had  agreed  should  be  paid  to  the  plaintiff.  If,  on  the  other 
hand,  you  come  to  the  conclusion  that  nothing  more  was  con- 
templated by  this  agreement  than  simply  adding  to  the  legal 
fees,  then  the  plaintiff  in  this  action  cannot  recover,  and  your 
verdict  must  be  for  defendant."  The  only  other  request  to 
charge  related  to  the  same  general  question  and  need  not  be 
referred  to,  as  it  was  fairly  covered  by  that  portion  of  the 
charge  of  the  court  to  which  reference  has  already  been 
made.  It  should  be  observed,  perhaps,  that  in  the  very  able 
brief  of  the  counsel  for  the  appellant  it  is  not  claimed 
that  the  court  erred  in  its  refusal  to  charge  as  requested  or 
that  the  only  exception  taken  to  the  charge  in  chief  presents 
error. 

24 
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We  come  now  to  the  consideration  of  tlie  only  exceptions 
which  are  the  subject  of  review  on  this  appeal  upon  wliich  the 
appellant  relies  for  reversal  of  the  judgment.  The  plain- 
tiff was  allowed  to  testify  to  certain  conversations  with  the 
defendant  preceding  the  written  agreement  of  May  24,  1894, 
and  out  of  which,  perhaps,  tlie  written  agreement  grew.  The 
appellant  insists  that  the  effect  of  this  evidence  was  to  contra- 
dict or  alter  the  written  agreement,  and,  therefore,  it  should 
not  have  been  received.  If  such  were  its  effect,  then  his  posi- 
tion is  well  taken  and  the  judgment  should  be  reversed.  It 
is  true  that  all  of  the  conversation  between  the  parties  did 
not^find  its  way  into  the  writing  which  is  supposed  to  express 
their  final  agreement,  but  no  part  of  these  conversations  either 
add  to  or  take  from  the  contract.  To  illustrate :  Mr.  Car- 
penter said  :  "  Yon  have  quite  a  large  stock  here,  Mr.  Tay- 
lor ; "  and  Mr.  Taylor  replied  :  "  Yes,  but  I  am  afraid  it  won't 
pay  my  debts."  This  part  of  a  conversation  expressed  one 
point  of  view  of  each  of  the  parties  as  to  the  existing  situa- 
tion, and  suggests  those  preliminary  considei-ations  which  led 
the  parties  to  agree  upon  a  course  that  involved  the  running 
of  the  business  for  months  instead  of  closing  it  out  as  is  ordi- 
narily done,  with  a  result  most  satisfactory  to  the  defendant 
until  the  time  came  for  him  to  pay  the  agreed  compensation 
for  the  skillful  and  almost  continuous  services  of  the  plaintiff ; 
and  well  it  may  have  been  satisfactory  to  him,  for  during  those 
few  months  and  through  the  instrumentality  of  this  plaintiff 
defendant's  goods  had  passed  out  from  under  the  levy  of  the 
sheriff,  his  debts  had  been  paid  and  he  was  in  possession  of  a 
going  business  with  a  stock  of  substantial  value  and  an  avail- 
able surplus.  The  evidence  complained  of  was  not  offered 
for  the  purpose  of  varying  the  contract  or  to  show  that  the 
parties  made  a  different  agreement  than  that  which  was  sub- 
sequently expressed  in  writing,  nor  did  it  have  that  effect,  but, 
in  view  of  the  character  of  the  defense,  it  was  receivable 
because  it  was  proper  to  show  the  facts  and  circumstances 
surrounding  and  attending  the  making  of  the  written  agree- 
ment inasmuch  as  the  rule  of  law  was  not  thereby  violated 
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which  prohibits  the  introduction  of  oral  testimony  for  the 
purpose  of  varying  the  terms  of  a  written  agreement. 

The  judgment  should  be  affirmed,  with  costs. 

Bartlett,  Haioht,  Landon  and  Cdllen,  JJ.,  concur  with 
O'Brien,  J.,  for  reversal ;  Vann,  J.,  concurs  with  Parker, 
Ch.  J.,  for  affirmance. 

Judgment  reversed,  etc. 
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Eppens,  Smith  &  Wiemann  Company,  Appellant,  v.  Lomax     |  107    iqq 
Littlejohn  et  al.,  Respondents. 

1.  Sale  op  Goods  to  be  Shipped  —  Shipment  Must  be  Made  in 
Reasonable  Time  when  No  Time  is  Fixed  thehepor  —  What  Con- 
stitutes Reasonable  Time — Burden  of  Proof.  Where  a  contract 
for  the  sale  of  goods  to  be  shipped  from  a  foreign  port  fixes  no  time  for 
the  shipment,  it  must  be  made  in  a  reasonable  time,  and  that  depends 
upon  the  circumstances  of  the  particular  case,  such  at  least  as  the  parties 
may  be  supposed  to  have  contemplated  in  a  general  way  in  making  the 
contract,  and  the  burden  is  upon  the  seller  to  show  compliance  in  that 
particular  in  an  action  to  recover  damages  for  the  buyer's  refusal  to 
accept  and  pay  for  the  goods. 

2.  Personal  Inability  to  Take  Advantage  of  Shipping  Facilities 
NOT  Available  to  Disprove  or  Excuse  Delay  in  Shipment.  Where 
upon  the  trial  of  such  an  action  it  appears  that  it  was  expected  by  the 
defendant  and  impliedly  agreed  by  plaintiff  that  it  was  in  a  situation  to 
secure  a  shipment  by  the  first  sailing  vessel  leaving  the  port  able  to  store 
and  carry  the  goods  properly;  that  the  shipment  was  delayed  nine 
months  and  ten  days,  which  delay  was  characterized  by  plaintiff  itself 
within  five  months  from  the  execution  of  the  contract  as  "  altogether 
unreasonable"  and  by  one  of  his  witnesses  as  an  "uncommonly  long 
time;"  that  it  was  caused  by  a  prejudice  or  discrimination  against  the 
plaintiff  or  its  vendors  at  the  foreign  port,  although  every  reasonable 
effort  had  been  made  to  ship  the  goods  and  they  were  shipped  at  the  first 
opportunity,  the  delay  is  unreasonable,  having  been  caused,  not  by  a  lack 
of  transportation  facilities,  but  by  plaintiff's  personal  inability  to  take 
advantage  of  them,  and  such  personal  disadvantage  is  not  within  the  con- 
templation of  the  contract  and  is  not  available  either  to  disprove  unreason- 
able delay  or  to  excuse  it. 

8.  Appeal  — Right  OF  Appellant  to  Complain  of  the  Testimony 
OF  his  own  Witnesses.  Where  plaintiff's  witnesses  have  testified  in 
explanation  of  and  as  an  excuse  for  the  delay  in  shipment  that  it  was 
caused  through  plaintiff's  inability  to  procure  vessels  by  reason  of  a  prej- 
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udice  or  discrimination  existing  against  it  at  the  foreign  port  and  theirs  is 
the  only  testimony  upon  the  subject,  he  cannot  complain  on  apf  eal  that 
their  testimony  has  been  accepted  as  true  and  insist  that  there  is  so  evidence 
of  such  prejudice  or  discrimination  because  his  witnesses  had  assumed  its 
existence  without  stating  the  particular  facts  tending  to  show  it. 

4.  Whkk  Waiver  op  Dblat  in  Shipment  is  Question  of  Fact.  A 
question  of  fact  to  be  answered  by  inferences  from  the  circumstances  is 
presented  by  plaintiff's  claim  that  the  defendants  waived  the  delay  in 
shipment  by  not  objecting  to  it  on  or  soon  after  it  notified  them,  pursuant 
to  the  terms  of  the  contract,  of  the  name  of  the  vessel  upon  which  it 
intended  to  make  the  shipment,  when  it  appears  that  it  did  not  then  notify 
them  when  the  vessel  would  sail;  one  of  them  testifying  that  upon 
receiving  the  notice  he  supposed  the  vessel  had  sailed,  although  it  did  not 
in  fact  sail  until  some  considerable  time  thereafter;  and  it  further  appears 
that  the  plaintiff,  pursuant  to  the  contract,  notified  the  defendants  of  the 
marks  of  the  goods,  and  that  they  repudiated  the  contract  nearly  two 
months  before  the  vessel  arrived,  and  it  does  not  appear  that  they  delayed 
giving  the  plaintiff  notice  of  the  repudiation. 

5.  When  Receipt  of  Letter  Refusing  to  Chanoe  Method  of  Ship- 
ment AND  Fixing  Limit  of  Time  therefor  is  a  Question  of  Fact  — 
Assent  by  Failure  to  Respond.  The  question  whether  the  plaintiff 
received  a  letter  which  was  addressed  to  it  by  the  defendants,  refusing 
to  grant  a  request  preferred  by  plaintiff's  agent,  to  accept  steam  transpor- 
tation via  another  port  instead  of  direct  transportation  by  sailing  vessel, 
and  which  letter  contained  in  addition  an  extension  of  time  for  shipment  to 
a  date  therein  specified,  is  a  question  of  fact,  when  the  plaintiff,  by  its  presi- 
dent, the  day  after  the  letter  bea]*s  date,  wrote  to  its  agents  at  the  port  of 
shipment  that  the  shipment  must  be  by  sail,  as  no  other  way  would  be 
satisfactory  to  the  vendees;  and  when  the  plaintiff  has  received  such  let- 
ter and  fails  to  respond  to  it,  he  will  be  deemed  to  have  assented  to  defend- 
ants' understanding  of  the  liihit  of  retisonablc  time  required  by  the  con- 
tract, and  will  be  bound  by  the  date  of  shipment  therein  fixed. 

6.  Evidence  —  Admissibility  op  Statement  Tending  to  Show 
Understanding  of  Parties  as  to  Meaning  of  Contract.  A  statement 
by  plaintiff's  duly  authorized  agent,  when  making  the  contract,  that  he 
had  no  doubt  that  the  shipment  could  be  made  during  specified  months, 
may  be  considered  by  the  jury  in  determining  what  was  a  reasonable 
time  in  which  to  make  the  shipment,  since  it  would  show  about  what  the 
parties  understood  it  to  be,  although  it  would  not  fix  the  exact  time. 

Eppens,  Smith  d  Wiemann  Co,  v.  Littl^ohn,  27  App.  Div.  22,  affirmed. 

(Argued  June  ll,  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
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26,  1898,  affirming  a  jadgment  in  favor  of  defendants  entered 
npon  a  verdict,  and  an  order  denying  a  motion  for  a  new  trial. 
The  action  was  brought  to  recover  damages  for  defendants' 
refusal  to  accept  and  pay  for  a  certain  lot  of  coflEee  bought 
and  sold  by  the  following  contract : 

"  Standard  Contract. 

"New  York,  Feby.  8,  1893. 
"  Expected  mark. 
"  *  E.  S.  &  W.' 

"  Sold  for  account  of  M.  Eppens,  Smith  and  Wiemann  Co., 
to  Mess.  Littlejohn  &  Parsons.  The  sound  and  made  sound 
portion  of  about  (1,000)  one  thousand  piculs  picked  Corinchie 
coflfee  (marks,  numbers  and  name  of  vessel  or  vessels  to  be 
given  as  soon  as  known  and  before  the  arrival  of  the  coffee) 
to  arrive  and  to  be  shipped  per  sailing  vessel  called 

the  from  Padang  bound  for  New  York,  at  (27^) 

twenty-seven  and  half  cents,  gold,  per  pound,  basis  of  four 
months'  notes,  bill  to  date,  when  the  coffee  is  all  in  store. 
Cash  as  delivered  less  discount  at  the  rate  of  seven  per  cent, 
per  annum  for  unexpired  time.     No  arrival,  no  sale. 

"TEACKLE  W.  LEWIS,  Broker. 
"  Accepted. 
"EPPENS,  SMITH  AND  WIEMANN  CO., 

"  John  F.  Pupkb,  President^ 

The  contract  was  silent  as  to  the  time  of  delivery,  and 
defendants  pleaded  affirmatively  that  it  had  been  unreason- 
ably delayed ;  also  that  subsequent  to  tlie  making  of  the  con- 
tract the  parties  had  expressly  agreed  ui)on  a  specific  time, 
prior  to  which  shipment  must  be  made.  Tliere  was  no 
controversy  as  to  the  quality  of  the  coffee,  nor  as  to  the 
amount  of  damages,  the  latter  having  been  agreed  upon  as 
amounting  to  live  thousand  dollars. 

The  shipment  was  actually  made  from  Padang  November 
16,  1893,  and  the  coffee  arrived  March  12,  1894.  This  was 
the  usual  length  of  the  voyage  by  sailing  vessel.  Other  facts 
are  stated  in  the  opinion. 
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At  the  close  of  the  evidence  plaintiflPs  motion  to  direct  a 
verdict  was  denied  and  the  case  was  submitted  to  the  jnry, 
who  rendered  a  verdict  for  defendants. 

George  A,  Strong  for  appellant.  Assuming  that  plaintiff 
was  in  default  for  not  shipping  the  coffee  witliin  the  proper 
time,  this  default  was  waived  by  the  defendants.  {Holmes  v. ' 
Holmes,  9  N.  Y.  525;  Hoyt  v.  Thompson,  19  K  Y.  207; 
Sinith  V.  P6iUon,  87  N.  Y.  590  ;  Woolner  v.  Hill,  93  N.  Y. 
576 ;  BogardusY,  N.  Y,  Z.  Ins.  Co.,  101  N.  Y.  328.)  Upon 
tlie  evidence  there  was  no  question  for  the  jury,  whether 
plaintiff  had  shipped  the  coffee  within  a  reasonable  time. 
(  Wangler  v.  Swift,  90  N.  Y.  38 ;  Hiakey  v.  Taaffe,  99  K.  Y. 
204 ;  Martin  v.  Famsworth^  49  N.  Y.  558 ;  DovhUday  v. 
Kress,  50  N.  Y.  410 ;  Crane  v.  Evans,  1  N.  Y.  S.  R.  216.) 
The  case  was  erroneously  submitted  to  the  jury.  {Baldwin 
V.  Burrows,  47  K.  Y.  199  ;  Rowan  v.  Hyatt,  45  N.  Y.  138.) 

Frederic  G.  Dow  for  respondents.  The  cause  was  submitted 
to  the  jury  upon  a  correct  construction  of  the  law,  and  there 
was  ample  evidence  to  sustain  the  verdict.  {Pope  v.  T.  H 
C.  dk  M.  Co.,  107  N.  Y.  61 ;  N.  H.  <&  N.  Co.  v.  Quintard,  6 
Abb.  Pr.  [N.  S.]  12^\  F.L.&  T.  Co.  v.  Hunt,  16  Barb.  514 ; 
Jones  v.  Foxcler,  37  How.  Pr.  104 ;  White  v.  Talmage,  3  J. 
&  S.  223 ;  Newton  v.  Wale^,  3  Kobt.  453 ;  Whart.  on  Cont. 
§  882;  Ellis  v.  Thompson,  3  M.  &  W.  245;  Morgan  v. 
Sh&rt,  13  Misc.  Rep.  279 ;  Mayer  v.  Dean,  115  N.  Y.  557 ; 
Phillips  v.  Taylor,  17  J.  &  S.  318;  Beebe  v.  Johnson,  19 
Wend.  500;  Arthur  v.  Wright,  57  Hun,  22.) 

Landon,  J.  The  parties  knew  when  they  made  their  con- 
tract tliat,  owing  to  the  few  sailing  vessels  leaving  Padang,  in 
Sumatra,  for  New  York,  a  delay  of  some  weeks  or  months 
might  occur  in  making  the  shipment  of  coffee.  As  they  fixed 
no  tim^  for  the  shipment  in  the  contract  itself,  the  law 
required  the  shipment  to  be  made  within  a  reasonable  time, 
and  the  burden  was  upon  the  plaintiff  to  show  compliance  in 
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this  particular.  {Pope  v.  Terre  Haute  Car  <&  Mfg,  Oo.j  107 
N.  Y.  61.)  What  constitutes  a  reasonable  time  usually  depends 
upon  the  circumstances  of  the  particular  case,  such,  at  least, 
as  the  parties  may  be  supposed  to  have  contemplated  in  a 
general  way  in  making  the  contract.  {Stewart  v.  Marvel,  101 
N.  Y.  357.) 

The  contract  was  made  m  New  York  February  8,  1893. 
The  plaintiff  shipped  the  coffee  from  Padang  for  New  York 
November  18,  1893,  a  delay  of  nine  months  and  ten  days.  A 
sailing  vessel  left  Padang  for  New  York  laden  with  coffee  and 
rattan  March  30th,  one  May  Ith,  one  Sept.  10th,  and  another 
November  7th.  The  plaintiff  by  its  agents  at  Padang  requested 
each  of  these  vessels  to  take  this  coffee  and  the  request  was 
refused.  The  evidence  given  on  the  part  of  the  plaintiff  tends 
to  show  that  this  refusal  was  made  through  the  influence  of 
the  plaintiff's  rivals  in  the  coffee  trade  at  that  port,  and  the 
hostility  of  the  charterers  of  vessels  to  one  Matzen,  the  agent 
of  the  vendors  of  the  coffee  to  the  plaintiff,  who  acted  for  the 
plaintiff  in  trying  to  procure  the  shipment.  The  plaintiff  now 
insists  that  there  is  no  evidence  that  the  delay  in  shipment 
was  caused  by  prejudice  or  discrimination  against  itself  or  its 
vendors  at  Padang.  A  close  examination  of  the  testimony  of 
the  plaintiff's  witnesses  —  and  there  were  no  other  upon  this 
point  —  shows  that  it  consists  of  their  assuming,  in  explanation 
and  excuse  for  the  delay,  that  such  prejudice  and  discriminar 
tion  existed,  instead  of  their  stating  the  particular  facts  tend- 
ing to  show  its  existence.  But  the  plaintiff  cannot  be  heard 
to  complain  that  this  testimony  was  taken  at  the  value  at 
which  it  offered  it;  the  excuse  could  be  accepted  as  true, 
although  insufficient. 

In  making  the  contract  it  was  undoubtedly  expected  by  the 
defendant,  and  impliedly  agreed  by  the  plaintiff,  that  the  lat- 
ter was  in  a  situation  to  secure  a  shipment  by  the  first  sailing 
vessel  leaving  Padang  for  New  York,  able  to  store  and  carry 
the  coffee  properly.  A  sailing  vessel  usually  carries  from 
15,000  to  20,000  piculs,  and  the  plaintiff's  shipment  was  of 
only  1,000  piculs. 
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Matzen  resided  at  Padang,  and  was  a  witness  in  behalf  of 
the  plaintiff.  He  testified  that  the  shipment  was  delayed  "  an 
unconiraonly  long  time."  The  plaintiff's  president  as  early  as 
July  lOtU  wrote  to  the  plaintiff's  agent  Pearson  at  Padang 
and  characterir,ed  the  delay  as  "altogether  unreasonable.^* 
This  letter  was  objected  to  by  the  plaintiff,  but  it  was  clearly 
the  plaintiff's  act  in  the  matter  of  the  shipment  itself.  There 
was  much  testimony  tending  to  show  the  experience  of  the 
trade  as  to  the  time  in  which  shipments  from  Padang  had 
been  made. 

Thus  the  jury  could  find  that  although  the  plaintiff  made 
every  reasonable  effort  to  ship  tlie  coffee  promptly,  and  did 
ship  it  at  the  first  opportunity  it  could  command,  never- 
theless the  delay  in  the  shipment  was  prolonged,  not  because 
of  the  conditions  and  circumstances  of  the  shipping  facilities 
themselves,  but  because  of  the  plaintiff's  pereonal  inability  to 
avail  itself  of  them.  The  delay  was,  therefore,  unreasonable 
as  to  the  defendant,  because  uncommonly  long,  and  made  so 
by  conditions  peculiar  to  the  plaintiff,  and  not  to  the  trans- 
portation facilities.  This  personal  disadvantage  was  not 
within  the  contemplation  of  the  contract,  and  is  not  available 
to  the  plaintiff  either  to  disprove  unreasonable  delay  or  to 
excuse  it.  (Adams  v.  lioyal  Mail  Stearri- Packet  Co,^  5  C.  B. 
[N.  S.]  492 ;  Ellia  v.  Thompson,  3  Mees.  &  W.  445  ;  Beebe  v.  • 
Johnson,  19  Wend.  500;  Arthur  v.  Wright,  57  Hnn,  22; 
iVW  Haven  c5  JV.  Co.  v.  Qicintard,  6  Abb.  Pr.  [N.  S.]  128; 
Phillips  V.  Taylor,  17  J.  &  S.  318.) 

Tlie  plaintiff  objects  that  the  case  wajs  not  tried  npon  the 
above  theory.  The  trial  court  charged  at  the  request  of  the 
plaintiff : 

"  If  the  jury  find  upon  the  evidence  that  plaintiff  made  the 
shipment  of  this  coffee  upon  the  first  vessel  that  would  give 
the  space  for  it,  then  plaintiff  is  entitled  to  a  verdict." 

"  If  the  jury  find  upon  the  evidence  that  plaintiff  made  all 
reasonable  efforts  to  ship  this  coffee  promptly,  taking  into 
consideration  all  the  facts  and  circumstances  of  this  case,  then 
plaintiff  is  entitled  to  a  verdict." 
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At  the  request  of  the  defendants  the  trial  court  further 
charged : 

"  If  the  jury  find  that  the  failure  of  the  plaintiff  to  obtain 
freight  room  for  the  shipment  of  coffee  was  due  to  a  discrimi- 
nation of  charterers  against  them  or  their  consignors  in 
Fadang,  that  fact  is  not  an  excuse  for  the  failure  of  plaintiff 
to  ship  the  coffee  within  a  reasonable  time." 

This  portion  of  the  charge  modified  the  preceding  portions 
quoted  above,  and  brought  the  case  within  the  rules  stated. 
The  judgment  for  the  defendants  should,  therefore,  be  affirmed 
unless  some  exception  upon  other  grounds  presents  reversible 
error. 

The  plaintiff  urges  that  the  defendants  waived  the  delay  in 
shipment  by  not  objecting  to  it  on  or  soon  after  August  16th, 
when  the  plaintiff  notified  the  defendants,  pursuant  to  the 
terms  of  the  contract,  of  the  name  of  the  vessel  upon  which 
it  intended  to  make  the  shipment.  The  plaintiff  did  not  then 
notify  the  defendants  when  the  vesssel  would  sail ;  one  of  the 
defendants  testified  that  upon  receiving  the  notice  he  supposed 
the  vessel  had  sailed.  On  December  27th  the  plaintiff  noti- 
fied the  defendants  of  the  marks  of  the  coffees,  and  on  Decem- 
ber 30th  the  defendants  repudiated  the  contract  because  of 
the  delay.  This  was  nearly  two  and  a  half  months  before  the 
vessel  arrived.  It  does  not  appear  that  the  defendants 
delayed  giving  the  plaintiff  notice  after  finally  deciding  to 
repudiate  the  contract.  A  question  of  fact  was  thus  presented, 
to  be  answered  by  inference  from  the  circumstances.  The 
jury  could  within  the  evidence  answer  it  as  they  did  in  favor 
of  the  defendants. 

It  was  one  of  the  defenses  that  in  March,  1893,  Lewis,  the 
broker  who  had  made  the  original  contract  for  the  plaintiff 
with  the  defendants,  made  for  the  plaintiff  a  further  agree- 
ment with  them  whereby  the  time  for  the  shipment  of  the 
coffee  from  Fadang  was  extended  and  limited  to  June  30th. 
The  plaintiff  urges  that  under  the  evidence  in  support  of  this 
defense  and  the  instructions  of  the  court,  to  all  of  which  the 
plaintiff  excepted,  the  jury  might  have  found  for  the  dcfend- 
25 
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ants  upon  this  ground  and  not  upon  the  other.  "We  proceed 
to  its  examination.  It  will  be  observed  that  the  first  ground 
we  have  discussed  rests  upon  the  evidence  of  the  plaintiff  and 
seems  to  require  a  verdict  for  the  defendants,  and  thus  to 
eliminate  reversibility  for  errors,  if  any,  upon  the  ground 
now  under  consideration.  That  Lewis  did  assume  to  make  in 
behalf  of  the  plaintiff  such  further  agreement  with  the  defend- 
ants is  settled  by  the  verdict  upon  conflicting  evidence.  Tho 
only  open  questions  are,  did  he  have  the  plaintiff's  authority 
to  do  so,  or  did  the  plaintiff  ratify  the  agreement  after  it  was. 
made,  or,  apart  from  the  agreement,  did  plaintiff  acquiesce  in 
the  defendants'  construction  of  what  would  be  reasonable 
time  ?  The  plaintiff  sent  Lewis  to  the  defendants  to  ask  their 
permission  to  ship  the  coffee  via  Singapore  by  steamship- 
instead  of  by  sailing  vessel  direct  from  Padang.  This  would 
obviate  or  lessen  the  delay  in  shipment,  but  the  defendants- 
refused  the  request  because  steam  transportation  might  injure 
the  quality  of  the  coffee.  Lewis  had  no  other  or  further 
express  authority  from  plaintiff;  whether  he  had  ostensible 
authority  we  do  not  think  it  necessary  to  decide. 

The  evidence  is  that  the  defendants  upon  making  this  exten- 
sion or  limit  of  time  mailed  a  letter  addressed  to  the  plaintiff 
stating  their  refusal  to  accept  steam  transportation  via  Singa- 
pore, and  adding,  "We  grant  an  extension  of  time  of  shipment 
to  June  30th,  1893."  This  letter  bears  date  Mai-ch  20th.  The 
plaintiff's  president  denies  the  receipt  of  the  letter,  but  the 
plaintiff  had  other  agents  who  might  have  received  it.  On 
March  21st,  however,  the  plaintiff,  by  its  president,  wrote  to 
its  vendors  in  Padang  tliat  the  shipment  must  be  by  sail,  aa 
no  other  way  would  be  satisfactory  to  the  vendees  in  New 
York.  The  question  of  the  plaintiff's  receipt  of  the  letter 
was  for  the  jury.  {Austi?i  v.  Holland^  69  N.  Y.  571 ;  Ore- 
gon Steajaship  Co,  v.  Otis,  100  N.  Y.  446.)  The  plaintiff 
made  no  response  to  the  letter.  The  letter  informed  the 
plaintiff  of  the  result  of  the  mission  upon  which  plaintiff  had 
sent  Lewis  to  the  defendants,  and  if  that  result  was  not  satis- 
factory, the  plaintiff  should  have  promptly  repudiated  it. 
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But  apart  from  the  question  of  agency,  the  plaintiff,  through 
Lewis,  asked  the  defendants  a  question  affecting  the  method 
of  shipment,  and  involving  the  question  of  its  time.  The 
defendants  answered  the  direct  question,  and  then  stated  their 
disposition  of  the  involved  question  of  time.  The  answer 
was  their  understanding  of  the  limit  of  reasonable  time 
required  by  the  contract.  If  it  was  not  also  the  plaintiff's,  it 
was  its  duty  to  say  so. 

If  the  letter  had  proposed  an  alteration  of  the  contract,  the 
rule  might  be  different,  but  it  assumed  to  give  it  a  fixed  mean- 
ing consistent  with  its  terms,  a  meaning  apparently  favorable 
to  the  plaintiff,  a  meanhig  to  which  the  plaintiff,  without  any 
response,  could  hold  the  defendants,  and,  therefore,  to  which, 
in  the  absence  of  a  response,  it  should  itself  be  held. 

The  defendants  gave  evidence  to  the  effect  that  Lewis,  when 
he  made  the  contract  with  them  in  February^  stated  that  he 
had  no  doubt  the  shipment  would  be  made  in  February  — 
March.  The  trial  court  charged  the  jury  that  if  they  found 
that  Lewis  made  that  statement,  the  jury  might  consider  it  in 
determining  what  was  a  reasonable  time  within  which  the 
shipment  was  to  be  made.  That  was  not  error.  There  is  no 
question  about  the  authority  of  Lewis  to  make  the  statement. 
{Mayer  v.  Dean,  115  N.  Y.  556.)  One  test  of  reasonable 
time  is  the  time  within  the  contemplation  of  the  parties  in 
making  the  contract ;  if  they  then  talked  it  over  and  under- 
stood it  alike,  while  that  fact  would  not  fix  the  exact  limit,  it 
would  show  about  what  they  understood  it  would  be.  If 
Lewis  had  then  said  it  would  probably  be  twelve  months 
before  the  shipment  could  be  made,  the  plaintiff  would  have 
sought  to  show  it.  In  either  case  the  evidence  would  not  vary 
the  contract,  but  would  show  its  meaning  as  the  parties  under- 
stood it.  {Ellis  V.  Thom.jp8on,  supra;  Wharton  on  Con- 
tracts, sec.  882.) 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,.  O'Brien,  Bartlett,  Haight,  Vann  and 
Cullen,  JJ.,  concur. 

Judgment  affirmed. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Albert  C.  Hall  and  Thomas  G.  Ritoh,  Appellants,  as 
Trustees  of  Alvah  Hall,  Deceased. 

Isabel  M.  Hall  et  al.,  Respondents. 

1.  Appeal — Unanimous  Affibmance  of  Surrogate's  Decree  bt 
Appellate  Division.  Where  a  referee  acquits  testamentary  trustees  of 
\jsd  faith  in  making  an  investment,  but  holds  them  liable  to  the  eestuU  que 
trust  on  the  ground  that  the  character  of  the  investment  was  illegal,  and 
his  report  is  confi**med  by  the  surrogate,  and  the  latter's  decree  is  unani- 
mously affirmed  by  the  Appellate  Division,  which,  while  it  holds  that 
tmder  the  will  the  trustees  were  not  limited  to  ordinary  trust  investments, 
was  of  the  opinion  that  the  investment  was  speculative  and  hazardous 
and,  therefore,  improper,  the  Court  of  Appeals  must  affirm  the  judgment, 
and  cannot  look  into  the  evidence  to  see  how  speculative  or  unreasonable 
the  investment  was. 

%.  Testamentary  Trustees  —  Liability  for  Loss  from  Investments. 
Trustees  under  a  will  empowering  them  to  invest  the  funds  of  the  trust 
**  in  any  security,  real  or  personal,  which  they  may  deem  for  the  benefit  of 
my  estate  and  calculated  to  carry  out  the  intention  of  this,  my  last  will," 
are  given  a  discretion  as  to  the  character  of  investments  they  may  make, 
and  are  not  limited  to  the  investments  required  by  a  court  of  equity,  in 
the  absence  of  any  direction  from  the  testator;  but  they  must  exercise 
a  sound  discretion  as  well  as  good  faith  and  honest  judgment,  and,  in  the 
absence  of  words  in  the  will  giving  greater  authority,  are  not  authorized 
to  invest  the  fund  in  new  speculative  or  hazardous  ventures,  although 
they  acted  in  good  faith,  and  they  will  be  held  liable  to  the  non-assenting 
cestuis  que  timst  for  losses  resulting  from  such  an  investment. 

8.  Estoppel  of  Assenting  Cestuis  Que  Trust  —  Modification  on 
Appeal  of  Decree  Protecting  Trustees.  Equitable  life  tenants  of  a 
trust  fund  who  consent  to  such  an  investment  are  estopped  from  question- 
ing its  propriety,  and  when,  in  certain  contingencies,  they  may  be  entitled 
to  share  in  the  principal  of  the  fund,  a  surrogate's  decree  which  author- 
izes the  trustees  to  retain  the  shares  of  life  tenants  who  consented  to  the 
investment,  in  the  income  produced  by  the  sum  which  the  trustees  are 
directed  by  the  decree  to  pay  into  the  fund  on  account  of  the  loss  result- 
ing from  the  investment,  must  be  modified  on  appeal  so  as  to  provide 
that  in  case  any  beneficiary  who  has  assented  to  the  investment  shall 
become  entitled  to  any  part  of  the  principal  of  the  fund  paid  by  the  trus- 
tees, then  the  trustees  may  retain  such  part. 

Matter  offfaU,  48  App.  Div.  488,  modified. 

(Argued  June  8,  1900;  decided  October  2,  1900.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made  March 
6, 1900,  affirming  a  decree  of  the  Surrogate's  Court  of  the 
county  of  New  York  adjudging  certain  investments  made  hy 
the  trustees  herein  to  have  been  illegal  and  unauthorized.  . 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

C.  N.  Bovee^  Jr.^  for  appellants.  The  testator  had  power 
to  enlarge  the  field  of  investment  for  trustees  named  in  his 
will.  {Denike  v.  Harris^  84  N.  Y.  89 ;  Matter  of  Stewart^ 
30  App.  Div.  368.)  The  will  itself  authorized  the  trustees  to 
make  the  investments  which  were  made.  {Lawton  v.  LawtoUy 
35  App.  Div.  389 ;  Baud  v.  Farddl,  7  De  G.,  M.  &  G.  628 ; 
Zewis  V.  iTo&J*,  L.  K.  [8  Ch.  Div.]  591 ;  Forbes  v.  Boss,  2 
Cox  Ch.  Cas.  116 ;  3  Williams  on  Executors  [7th  Am.  ed.], 
335.)  In  the  light  of  the  surrounding  circumstances,  the  lan- 
guage of  the  will  confers  upon  the  trustees  the  widest  discre- 
tion in  the  investment  of  funds  of  the  estate.  {Lawton  v. 
Lawton^  35  App.  Div.'  389  ;  Denike  v.  Harris^  84  N.  Y.  89 ; 
Greene  v.  Greene^  125  N".  Y.  506;  Speight  v.  Gaunt^  L.  R. 
[22  Ch.  Div.]  727  ;  Matter  of  Lee,  141  K  Y.  58  ;  Matter  of 
Keinz,  88  Hun,  298 ;  Matter  of  Hoyt,  160  N.  Y.  607.)  All 
that  a  court  of  equity  requires  is  common  skill,  common  pru- 
dence and  common  caution.  The  trustees  acted  in  good  faith. 
They  used  such  diligence  and  prudence  as  men  of  discretion 
and  intelligence  in  such  matters  employ  in  their  own  like  affairs. 
{Bartale*  Estate,  182  Penn.  St.  407 ;  Crahh  v.  Young,  92  N. 
Y.  65 ;  Thompson  v.  Brown,  4  Johns.  Ch.  619 ;  Knight  v.  Earl 
of  Plymouth,  Z  Atk.  480  ;  Jack's  Appeal,  94  Penn.  St.  371 ; 
Dahney^s  Appeal,  120  Penn.  St.  356 ;  Cooper  v.  Cooper,  77 
Va.  20 ;  Merritt  v.  Merritt,  62  Mo.  157;  Miokle  v.  Browuy 
4  Baxt.  [Tenn.]  468  ;  Lovell  v.  Riinot,  20  Pick.  116.)  The 
court  has  power  to  enlarge  or  restrict  the  list  of  specific  invest- 
ments allowed  to  trustees,  having  due  regard  to  the  custom  of 
prudent  investors  in  the  community  at  the  time.  {King  v. 
Talhot,  40  N.  Y.  76 ;  9  Pick.  140  ;  20  Pick.  116 ;  Onniston  v. 
Orcutt,  84  N.  Y.  343-  MiUs  v.  Iloffm^n,  26  Hun,  600.) 
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William  O.  Cammann  for  respondents.  The  authority 
granted  by  tlie  terms  of  the  will  itself  was  not  broad  enough 
to  warrant  the  investment  made.  {King  v.  Talboty  40  N.  Y. 
76 ;  Adair  v.  Brirnmer^  74  N.  Y.  539.)  On  the  facts  and 
with  or  without  any  discretion  the  investment  was  unwar- 
ranted and  mnst  be  condemned.  {King  v.  TaXbot^  40  N.  Y, 
76.) 

Bernard  «/.  Tinney^  special  guardian,  for  infant  respond- 
ents. The  investment  of  the  $25,000  in  the  umbrella  trust  by 
the  trustees  was  unauthorized  either  in  law  or  by  the  will. 
{King  v.  Talbot,  40  N.  Y.  76 ;  Adair  v.  Brimmer,  74  N.  Y. 
539  ;    Warren  v.  Union  Bank,  157  K  Y.  268.) 

Cullen,  J.  The  question  in  the  case  is  as  to  the  liability 
of  the  appellants  as  trustees  for  an  investment  of  twenty-five 
thousand  dollars  in  the  debenture  stock  of  "  The  Umbrella 
Company."  The  authority  given  the  appellants  by  the  will 
is :  "  I  hereby  give  my  said  executors  and  trustees  hereinbe- 
fore named  full  power  to  reinvest  the  proceeds  of  such  sale  or 
other  act  as  aforesaid  in  any  security  real  or  personal  which 
they  may  deem  for  the  benefit  of  my  estate  and  calculated  to 
carry  out  the  intention  of  this  my  last  will."  The  testator 
himself  had  been  in  the  umbrella  business,  and  by  the  sixth 
clause  of  his  will  he  directed  that  his  interest  in  the  business 
be  closed  on  the  first  day  of  July  or  the  first  of  January 
immediately  following  his  decease.  The  referee  acquitted  the 
appellants  of  any  bad  faith,  but  held  them  liable  on  the 
ground  that  the  character  of  the  investment  was  illegal. 
This  report  was  confirmed  by  the  surrogate  and  the  surro- 
gate's decree  unanimously  affirmed  by  the  Appellate  Division, 
which,  while  it  held  that  under  the  will  the  trustees  were  not 
limited  to  what  might  be  called  ordinary  trust  investments,  was 
of  opinion  that  the  investment  was  speculative  and  hazardous, 
and,  therefore,  improper.  With  this  view  we  agree.  As 
there  was  a  unanimous  affirmance  below,  unless  we  are  pre- 
pared to  decide  that  good  faith  exonerates  tlie  trustees  from 
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liability,  no  matter  how  speculative,  hazardous  or  unwise 
the  investment  may  have  been,  we  must  affirm  the  judgment 
and  cannot  look  into  the  evidence  to  see  how  speculative  or 
unreasonable  the  investment  was. 

The  investment  in  the  case  at  bar  was  in  the  preferred 
«tock  of  a  corporation  organized  to  conduct  the  manufacture 
and  sale  of  umbrellas,  and  formed  by  the  consolidation  of 
several  firms  at  the  time  engaged  in  that  business.  The  cor- 
poration had  no  real  estate  or  plant.  The  preferred  or  deben- 
ture stock  was  issued  for  merchandise,  fixtures  and  book 
accounts  of  the  firms,  while  the  common  stock  was  issued  for 
the  supposed  good  will  of  those  firms.  While  the  money  was 
not  paid  on  an  original  subscription  of  stock,  but  the  stock 
was  bought  from  a  holder,  still  it  was  during  the  very  first 
days  of  the  existence  of  the  company  and  before  experience 
had  shown  that  it  could  achieve  any  success  or  stability. 
After  doing  business  for  a  short  time  the  corporation  failed 
and  two-thirds  of  the  investment  of  twenty-five  thousand  dol- 
lars was  lost.  One  of  the  firms  from  the  consolidation  of 
which  the  corporation  sprang  was  that  of  the  appellant  Hall, 
in  which  firm  the  testator  at  tlte  time  of  his  decease  was  a 
partner.  As  pointed  out  in  the  opinion  delivered  by  Justice 
Bartlett  in  the  Appellate  Division  the  testator  certainly 
never  intended  that  the  money  he  had  directed  to  be  with- 
drawn from  the  business  should  be  invested  in  the  same 
business. 

Wa  concede  that  under  the  terms  of  the  will  the  trustees 
were  given  a  discretion  as  to  the  character  of  the  investments 
they  might  make,  and  that  they  were  not  limited  to  the 
investments  required  by  a  court  of  equity  in  the  absence  of 
any  directions  from  a  testator.  The  trusts  of  this  will  are  to 
provide  the  testator's  children  with  incomes  during  their  lives, 
and  on  their  deaths  the  principal  is  to  go  to  their  issue.  The 
very  object  of  the  creation  of  the  trust,  was,  therefore,  the 
security  of  the  principal,  otherwise  the  testator  might  better 
have  given  the  property  outright  to  his  children  who  were  the 
primary    objects  of   his   bounty.     The    range   of   so-called 
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"legal  securities"  for  the  investment  of  trust  funds  is  so 
narrow  in  this  state  that  a  testator  may  well  be  disposed  to 
grant  to  his  executors  or  trustees  greater  liberty  in  placing 
the  funds  of  the  estate.  But  such  a  discretion  in  the  ab^nce 
of  words  in  the  will  giving  greater  authority  should  not  be 
held  to  authorize  investment  of  the  fund  in  new  speculative 
or  hazardous  ventures.  If  the  trustees  had  invested  in  the 
stock  of  a  railroad,  manufacturing,  banking,  or  even  business 
corporation,  which,  by  its  successful  conduct  for  a  long  period 
of  time,  had  achieved  a  standing  in  commercial  circles  and 
acquired  the  confidence  of  investors,  their  conduct  would  have 
been  justified,  although  the  investment  proved  unfortunate* 
But  the  distinction  between  such  an  investment  and  the  one 
before  us  is  very  marked.  Surely  there  is  a  mean  between  & 
government  bond  and  the  stock  of  an  Alaska  gold  mine,  and 
the  fact  that  a  trustee  is  not  limited  to  the  one  does  not 
authorize  him  to  invest  in  the  other. 

In  our  judgment  the  authority  given  to  the  appellants  by 
this  will  is  quite  similar  to  that  vested  in  trustees  in  the 
New  England  states,  where  the  strict  English  rule  as  to  the 
investment  of  trust  securities  which  prevails  in  this  state  does- 
not  obtain.  In  Mattocks  v.  Moulton  (84  Maine,  545)  it  was- 
held  that  in  the  investment  of  trust  funds  the  trustee  must 
exercise  sound  discretion  as  well  as  good  faith  and  honest 
judgment.  The  court  said  :  "  It  will  be  generally  conceded 
that  a  mere  business  chance  or  prospect,  however  promising^ 
is  not  a  proper  place  for  trust  funds.  While,  of  course,  all 
investments,  however  carefully  made,  are  more  or  less  liable 
to  depreciate  and  become  worthless,  experience  has  shown  that 
certain  classes  of  investments  are  peculiarly  liable  to  such 
depreciation  and  loss.  These,  of  course,  would  be  avoided  by 
every  prudent  man  who  is  investing  his  own  money  with  a. 
view  to  permanency  and  security  rather  than  chance  of 
profit.  A  trustee  should,  therefore,  avoid  them,  even  though 
he  sincerely  believes  a  particular  investment  of  that  class  to 
be  safe  as  well  as  profitable."  In  Dickinson^  appellant  (15^ 
Mass.  184),  a  trustee  was  held  liable  for  an  investment  in 
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Union  Pacific  railroad  stock.  It  was  there  said :  "  Our  cases, 
however,  show  that  tnistees  in  this  commonwealth  are  per- 
mitted to  invest  portions  of  trust  funds  in  dividend-paying 
stocks  and  interest-bearing  bonds  of  private  business  corpo- 
rations, when  the  corporations  have  acquired^  by  reason  of  the 
amount  of  their  property,  and  the  prudent  management  of 
their  affairs,  such  a  reputati>on  that  cautious  and  intelligent 
persons  commonly  invest  their  own  money  in  such  stocks  and 
bonds  a^ permanent  investments" 

Several  of  the  equitable  life  tenants  consented  to  the  invest- 
ment made  by  the  trustees  and  are  estopped  from  questioning 
its  propriety.  The  courts  below  have  so  held  and  have 
authorized  the  trustees  to  retain  the  shares  of  such  life  tenants 
in  the  income  produced  by  the  sum  which  the  appellants  have 
been  directed  to  pay  into  the  fund  on  account  of  the  loss  on 
the  securities.  The  decree,  however,  does  not  go  far  enough 
in  this  respect,  for  in  certain  contingencies  these  life  tenants 
may  be  entitled  to  share  in  the  principal  of  the  fund.  The 
decree  should  be  modified  so  as  to  provide  that  in  case  any 
beneficiary  who  has  assented  to  the  investment  in  the  umbrella 
stock  should  become  entitled  to  any  part  of  the  principal  of 
the  fund  paid  by  the  trustees,  then  the  trustees  may  retain 
such  part,  and  as  so  modified  aflBrmed,  without  costs  of  this 
appeal  to  any  party. 

O'Brien,  Bartlett,  Haioht  and  Landon,  JJ.,  concur; 
Parker,  Ch.  J.,  and  Yann,  J.,  dissent. 

Judgment  accordingly. 


Harry  H.  Lamkin,  Respondent,  v.  Joseph  W.  Palmer, 
Appellant. 

1.  Appeal — When  Question  op  Law  Dependent  upon  Determina- 
tion OP  Question  op  Fact  is  not  Rbviewable.  The  question  as  to 
whether  a  contract  is  void  under  the  Statute  of  Frauds  is  ordinarily  a 
question  of  law  reviewable  by  the  Court  of  Appeals  under  an  exception 
taken  to  a  refusal  to  nonsuit  upon  that  ground;  but  in  a  case  where  that 
question  is  dependent  upon  the  determination  of  a  question  of  fact,  viz., 
26 
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as  to  whether  there  was  a  consideration  sufficient  to  sustain  the  contract, 
and  that  has  been  settled  by  a  verdict  and  by  a  unanimous  affirmance  by 
the  Appellate  Division  of  the  judgment  entered  thereon,  exceptions  to  the 
refusal  to  nonsuit  upon  that  ground  raise  no  question  which  the  Court 
of  Appeals  has  power  to  review. 

2.  Trial— Refusal  op  Request  to  Charge.  Where  a  stockholder 
of  a  corporation,  who  is  also  a  creditor,  signs  a  consent  that  a  sale  of  its 
property  be  made,  and  receives  in  lieu  thereof  from  the  party  benefited  by 
such  consent  his  oral  promise  to  pay  from  the  proceeds  of  such  sale  the 
sum  due  to  him  as  a  creditor,  the  question  of  consideration  to  support 
the  agreement  is  not  solely  dependent  upon  such  consent  as  a  stockholder, 
and  upon  the  trial  of  an  action  to  recover  such  sum,  a  request  to  charge 
that  it  was  not  necessary  that  every  stockholder  should  give  his  consent 
either  in  writing  or  orally  in  order  to  enable  the  trustees  to  make  a  valid 
sale  of  the  property  of  the  corporation  is  properly  refused. 

Lamkin  v.  Palmer,  24  App.  Div.  255,  affirmed. 

(Argued  June  15,  1900;  decided  October  2,  1900.) 

Appeal  from  a  jadgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  30,  1897,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Walter  S,  Huhhell  for  appellant.  There  was  no  considera- 
tion for  defendant's  alleged  promise  to  pay  the  plaintiff,  and 
such,  if  made  at  all,  was  a  void  promise.  {Jones  v.  Bacon^ 
72  Hun,  506.) 

Frank  Brunda^e  for  respondent.  The  promise  of  the 
defendant  to  pay  the  plaintiff's  claim  in  order  to  procure  him 
to  sign  the  consent  was  not  the  promise  of  the  defendant  to 
pay  the  debt  of  another,  but  his  personal  promise  upon  a  suf- 
ficient consideration,  and  the  debt  thereupon  became  the  debt 
of  the  defendant.  {Leonard  v.  Vredenhurgh^  8  Johns.  39 ; 
Mallory  v.  Gillette,  21  N.  Y.  417 ;  Brown  v.  Weber,  38  N. 
Y.  187 ;  Jones  v.  Bacon,  72  Hun,  506 ;  145  N.  Y.  446 ; 
Ackley  v.  Parmenter,  98  N.  Y.  425 ;  Smart  y.  Smart,  97  N. 
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T.  559 ;  White  v.  Bintoul,  108  N.  Y.  223 ;  F,  N.  Bank  v. 
Chalmers,  144  N.  Y.  482 ;  Eaahe  v.  Squier,  148  N.  Y.  81 ; 
Meraerau  Co.  v.  Washhum,  6  App.  Div.  404.) 

Haight,  J.  This  action  was  brought  to  recover  the  sura  of 
$2,150.00  upon  an  oral  promise  of  the  defendant  to  pay  the 
plaintiff  that  sum  out  of  the  proceeds  of  the  sale  of  the  prop- 
erty of  the  M.  S.  Robinson  Musee  Co. 

The  facts  are  somewhat  complicated,  but  for  the  purpose  of 
raising  the  questions  presented  upon  this  appeal,  they  may  be 
briefly  stated  as  follows :  The  plaintiff  was  an  employee  and 
stockholder  in  the  M.  S.  Robinson  Musee  Co.,  a  corporation 
opei-ating  theatres  in  the  city  of  Buffalo  and  in  the  city  of 
Rochester.  He  had  loaned  to  the  president  of  the  company, 
M.  S.  Robinson,  to  be  used  by  the  company  in  the  operation 
of  its  theatres,  the  money  in  question.  The  Buffalo  theatre 
had  been  destroyed  by  fire  and  the  defendant  had  become 
obligated  to  pay  certain  indebtedness  incurred  by  the  Roch- 
ester theatre.  He  had  procured  from  a  person  in  Detroit  an 
offer  to  purchase  from  him  the  Rochester  property,  and  was 
endeavoring  to  procure  the  consent  of  the  stockholders  for 
the  sale  to  him  of  such  theatre  to  the  end  that  he  might  accept 
the  offer  of  tlie  Detroit  gentleman  and  effect  a  sale  to  him  and 
then  appropriate  the  proceeds  to  the  payment  of  the  debts  of 
the  Rochester  theatre  which  he  had  become  obligated  to  pay. 
The  defendant,  in  order  to  induce  the  plaintiff  to  sign  the 
consent,  made  the  agreement,  upon  which  this  action  is 
founded.  The  defendant,  by  his  answer,  denied  many  of  the 
allegations  of  the  complaint  and  then  alleged:  "That  the 
agreement  referred  to  in  the  complaint,  if  made  at  all,  was 
made  without  consideration,  and  the  same  not  being  in  writ- 
ing was  void  by  the  statute  of  frauds  of  the  State  of  New 
York."  Upon  the  trial,  at  the  conclusion  of  the  plaintiff's 
evidence,  the  defendant  moved  for  a  nonsuit  upon  the  grounds 
that  the  plaintiff  had  failed  to  establish  a  cause  of  action ; 
that  the  contract  proven  was  made  absolutely  without  any 
consideration,   and  that  it  was   void   under  the   Statute  of 
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Frauds.  The  motion  was  denied  and  an  exception  was  taken. 
The  same  motion  was  renewed  at  the  conclusion  of  the  evi- 
dence with  a  like  ruling  and  exception. 

We  are  of  the  opinion  that  these  exceptions  do  not  raise 
any  question  which  this  court  has  the  power  to  review.  Ordi- 
narily the  question  as  to  whether  the  contract  is  void 
under  the  Statute  of  Frauds  is  a  question  of  law  which  may 
be  reviewed  in  this  court  under  an  exception  taken  to  a 
refusal  to  nonsuit  upon  that. ground;  but  in  this  case  the 
question  is  dependent  upon  the  determination  of  a  fact  at 
issue  under  the  pleadings,  and  that  is  as  to  whether  there  was 
a  consideration  sufficient  to  sustain  the  contract.  If  there  was 
a  new  and  distinct  consideration  moving  to  the  defendant  and 
beneficial  to  him,  the  promise  to  pay  was  not  within  the  stat- 
ute. {Leonard  v.  Vredenhurgh^  8  Johnson,  29,  30 ;  Rdohe 
V.  Squi7*ej  148  N.  Y.  81.)  The  question,  therefore,  is  as  to 
whether  there  was  a  new  and  distinct  consideration  moving 
to  the  defendant  out  of  which  he  expected  to  derive  a  benefit. 
This  called  for  a  determination  of  a  question  of  fact  which 
has  been  settled  by  the  verdict  and  the  unanimous  afiirmance 
of  the  judgment  entered  thereon  by  the  Appellate  Division. 
{Szuchy  V.  HiUside  Coal  <&  Iron  Co.,  150  N.  Y.  219; 
Amherst  College  v.  Bitchy  151  N.  Y.  282 ;  Ayrea  v.  2?.,  Z. 
cfe  W,  E.  R,  Co,,  158  N.  Y.  254 ;  Reed  v.  McCord,  160  N. 
Y.  330 ;  Cronin  v.  Lord,  161  N.  Y.  90 ;  Lewis  v.  Long 
Island  R.  R.  Co.,  162  N.  Y.  52.) 

In  submitting  the  case  to  the  jury  the  court  refused  to 
charge  the  defendant's  request  to  the  effect  that  it  was  not 
necessary  that  every  stockholder  should  give  his  consent  either 
in  writing  or  orally  in  order  to  enable  the  trustees  to  make  a 
valid  sale  of  the  property  of  the  corporation.  Assuming,  for 
the  purpose  of  this  case,  that  the  request  presented  a  sound 
proposition  of  law,  we  are  of  the  opinion  that  no  error  was 
committed  b}*^  the  refusal  of  the  court  to  so  charge,  for  the 
reason  that  it  had  no  application  to  the  facts  of  this  case. 
The  plaintiff  had  furnished  money  to  be  used  in  carrying 
on  the  business  of  the  corporation  ;  he  was  a  creditor  and  had 
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the  right  to  seek  indemnity  from  the  assets  of  the  company. 
The  defendant  was  seeking  a  transfer  of  the  assets  of  the 
company  so  that  he  could  convert  the  same  into  money  and 
pay  off  the  debts  that  he  had  become  obligated  to  pay.  Tlie 
plaintiff,  by  his  consent,  released  his  right  to  follow  the  assets 
for  the  satisfaction  of  his  claim  and  accepted  the  promise  of 
the  defendant  to  pay  him  out  of  the  proceeds  of  the  sale. 
The  contemplated  purchaser  refused  to  complete  the  purchase 
unless  the  claim  of  the  plaintiff  was  settled  or  his  consent  to 
the  transfer  obtained.  The  sale  was  for  $12,000.  The  trans- 
action was,  therefore,  beneficial  to  the  defendant,  for  it 
enabled  him  to  relieve  himself  of  a  greater  portion  of  the 
obligations  assumed  by  him  to  the  other  creditors.  The  ques- 
tion of  consideration  to  support  the  agreement  was  not,  there- 
fore, dependent  solely  upon  the  consent  of  the  plaintiff  as 
stockholder. 

The  other  exceptions  to  which  our  attention  has  been  called 
were  properly  disposed  of  by  the  Appellate  Division. 

The  judgment  should  be  afSrmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Vann,  Landon  and 
CuLLEN,  JJ.,  concur. 

Judgment  affirmed. 


Irving  T.  Bush,  Appellant,  v,  John  O'Brien  et  al.,  Respond- 
ents, Impleaded  with  Others. 

1.  New  York  Citt  —  Unauthorized  Offer  of  Judgment  by  Cor- 
poration Counsel —  Taxpayer's  Action.  The  corporation  counsel  of 
the  city  of  New  York  has  no  power,  either  by  virtue  of  his  retainer  or 
tinder  the  charter  (L.  1897,  ch.  378,  §  255),  to  make  an  offer  of  judgment 
in  an  action  against  the  city,  and  his  affidavit  under  section  740  of  the 
Code  of  Civil  Procedure  that  he  is  duly  authorized  to  make  it  in  behalf  of 
the  party,  is  '*  an  illegal  official  act "  within  the  clear  wording  of  the  statute 
<L.  1892,  ch.  801),  authorizing  a  taxpayer  to  bring  an  action  **to  prevent 
any  illegal  official  act  on  the  part  of  any  officer  of  any  *  *  *  munic- 
ipal corporation  in  the  state,"  and  an  action  may  be  maintained  thereunder 
to  restrain  the  judgment  creditors  from  collecting  and  the  comptroller  from 
paying  a  judgment  entered  upon  such  offer. 

2.  Taxpayer  Caknot  Interpose  and  Appeal  in  Action  against 
*£SE  City.    A  taxpayer  has  no  right  to  interpose  and  appeal  in  an  action 
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m  which  a  person  has  obtained  a  judgment  against  a  city  on  a  claim  for 
damages. 

3.  Taxpayer's  Action  to  Restrain  Illegal  Official  Act  —  Proof 
RsquiRED.  In  order  to  maintain  a  taxpayer's  action  to  restrain  the  col- 
lection and  payment  of  a  judgment  entered  against  the  city  on  an  offer  of 
judgment  by  the  corporation  counsel,  upon  the  ground  that  his  affidavit 
that  he  was  duly  authorized  to  make  such  offer  was  an  illegal  official 
act,  it  is  not  necessary  for  the  plaintiff  to  show  that  the  city  was  not 
justly  indebted  in  the  amount  stated  in  the  judgment,  since  the  action  is 
brought  under  the  provision  of  the  statute  authorizing  a  taxpayer's  action 
to  prevent  an  "illegal  official  act"  fend  not  under  the  provision  authoriz- 
ing an  action  "to  prevent  waste." 

4.  Appeal  — When  Question  is  not  Academic.  An  enactment  by  the 
legislature  prohibiting  in  express  terms  the  corporation  counsel  of  the 
city  of  New  York  from  making  an  offer  of  judgment  against  the  city, 
does  not  render  the  question  of  the  power  of  a  corporation  counsel  to  con- 
fess judgment  academic  as  to  cases  arising  prior  to  its  passage  or  as  to 
cases  arising  in  other  cities  of  the  state. 

Bv^h  V.  O^Brien,  47  App.  Div.  581,  reversed. 

(Argued  June  5,  1900;  decided  October  2,  1900.) 

Appeal,  by  permission,  from  an  interlocutory  judgment  of 
the  Supreme  Court,  entered  April  9,  1900,  upon  an  order  of 
the  Appellate  Division  in  the  first  judicial  department,  made 
February  9, 1900,  affirming  a  judgment  sustaining  a  demurrer 
to  the  complaint,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

The  nature  of  the  action,  the  question  certified  and  the  facts, 
80  far  as  material,  are  stated  in  the  opinion. 

Frederic  H,  Kellogg  for  appellant.  The  statutes  permit 
a  taxpayer  to  obtain  redress  for  any  illegal  official  act,  whether 
resulting  in  a  judgment  or  otherwise,  and  do  not  require  any 
proof  of  fraud  or  collusion.  {Osterhoudt  v.  Rigney^  98  N.  Y. 
223 ;  Talcott  v.  City  of  Buffalo,  125  N.  Y.  280 ;  Ziegler  y. 

Chapin,  126  N.  Y.  342;  Rogers  v.  O'Brien,  153  N.  Y.  357; 
L.  1892,  ch.  301 ;  Ayres  v.  Lawrence,  59  IS".  Y.  192 ;  Warrin 
V.  Baldwin,  105  N.  Y.  537;  Peek  v.  Belknap,  130  N.  Y. 
398;  Parfitt  v.  Fergicson,  3  App.  Div.  183;  BlaschJco  v. 

Wurstsr,  156  N.  Y.  437 ;  Barr  v.  Denniston,  19  N.  H.  180.) 
The  motion  made  by  the  corporation  counsel  upon  other 
grounds  than  those  herein  advanced  to  set  aside  these  judg- 
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mente  is  no  bar  to  the  maintenance  of  this  action.  (Freeman 
on  Judgm.  §  611 ;  Higgs  v.  PurceU,  74  N.  Y.  370 ;  Xeok  v. 
Werder,  86  N.  Y.  264 ;  Dutton  v.  S7nith,  10  App.  Div.  566  ; 
Blank  v.  Bla7ik,  107  N.  Y.  91 ;  York  v.  TexaSy  147  U.  S. 
15 ;  Ashton  v.  City  of  Rocliester,  133  N.  Y.  193.)  No  power 
would  exist  in  any  private  attorney,  by  virtue  of  his  retainer, 
and  without  the  express  approval  of  his  client,  to  enter  into 
any  such  compromise  agreement  or  to  make  any  sucli  offers  of 
judgment.  (Code  Civ.  Pro.  §  1274 ;  Mandeville  v.  Beynolds^ 
68  JST.  Y.  540 ;  Barrett  v.  T,  Ave,  R,  R.  Co.,  45  N.  Y.  628 ; 
Lewis  V.  Duane,  141  N.  Y.  314;  3  Am.  &  Eng.  Ency.  of 
Law,  362.)  Under  the  provisions  of  the  Consolidation  Act,  in 
force  at  the  time  of  the  entry  of  these  judgments,  the  corpo- 
ration counsel  not  only  received  no  express  grant  of  greater 
power  than  that  of  a  private  attorney  with  regard  to  the  settle- 
ment, adjustment  and  compromise  of  claims  and  the  making  of 
offers  of  judgment,  but,  on  the  other  hand,  such  powers  were 
specifically  lodged  in  the  comptroller.  (L.  1882,  ch.  410, 
§  123 ;  McOinness  v.  Mayor,  etc.,  26  Hun,  142.)  The  corpo- 
ration counsel  did  not  possess  greater  powers  to  compromise 
claims,  etc.,  than  a  private  attorney.  {CPBrien  v.  Mayor, 
etc.,  40  App.  Div.  331 ;  People  ex  rel.  v.  Mayor,  etc,  11 
Abb.  Pr.  %^ ;  Collins  v.  Yil,  of  Saratoga  Springs,  70  Hun, 
587 ;  Bank  of  Commerce  v.  Louisville,  88  Fed.  Rep.  403 ; 
L.  T.  Co.  V.  Stone,  88  Fed.  Rep.  408 ;  R,  R.  Co.  v.  Stephens, 
36  Mo.  150 ;  OUquest  v.  Farwell,  71  Iowa,  231 ;  Stone  v. 
Bank  of  Commerce,  174  U.  S.  412.)  No  such  power  in  the 
corporation  counsel  can  be  established  by  inferences  from  the 
provisions  of  the  Consolidation  Act ;  and  on  the  contrary  all 
such  inferences  support  our  contention.  (  Yil.  of  Fort  Edward 
V.  Fish,  156  N".  Y.  372;  Collins  v.  Vil.  of  Saratoga  Springs, 
70  Hun,  586 ;  District  of  Columhia  v.  Bailey,  171  TJ.  S.  176.) 

Z.  Laflin  Kellogg  and  Alfred  C.  Pette  for  respondents.  In 
the  absence  of  any  allegation  of  fraud  and  collusion  between 
the  parties  in  the  concoction  of  the  judgments  entered  they  were 
not  void,  but  at  most  voidable  on  the  ground  of  irregularity. 
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{(T Brien  v.  Mayor^  etc.,  40  App.  Div.  331 ;  Pray  v.  Hege- 
man^  98  N.  Y.  351 ;  Marsh  v.  Maaterson,  101  N  .  Y.  406 ; 
BeU  V.  MemJieU,  109  K  Y.  202 ;  C.  P.  Co.  v.  Walker,  114 
N.  Y.  7 ;  LoriUard  v.  Clyde,  122  N.  Y.  41 ;  Culroae  v.  {?ii. 
Jc>n«,  130  N.  Y.  447;  TdtZtyo^^  v.  City  of  Buffalo,  125  N.  Y. 
280 ;  B.  C  Inst  v.  Bitter,  87  N.  Y.  250 ;  Bogardxi%  v.  N.  Y. 
Z.  /tw.  Co.,  101  N.  Y.  328.)  The  plaintiff,  suing  in  his  capac- 
ity as  a  taxpayer  of  the  city  of  New  York,  is  equally  bound 
by  the  decision  rendered  on  the  former  motion  as  if  he  had 
been  a  party  to  that  motion.  (1  Dillon  on  Mun.  Corp.  70, 
§  40 ;  Alexander  v.  Donohiie,  143  N.  Y.  203 ;  Aahton  v.  City 
of  Rochester,  133  N.  Y.  187.)  There  is  not  even  an  allegation 
of  fraud  or  collusion  between  the  parties  in  the  making  of  the 
compromise  and  settlement  referred  to  in  the  complaint,  and 
in  the  absence  of  such  allegations,  the  plaintiff,  as  a  taxpayer, 
is  not  entitled  to  maintain  this  action  in  any  event.  {Talcott 
V.  City  of  Buffalo,  120  N.  Y.  280 ;  ZiegUr  v.  Chapin,  126 
N.  Y.  342;  Bogers  v.  O'Brien,  153  N.  Y.  357.)  The  plain- 
tiff  is  not  entitled  to  maintain  this  action  in  any  event  because 
there  are  no  facts  alleged  which  show  that  the  alleged  illegal 
official  acts  involved  a  waste  of  the  city's  funds.  {O^Brien  v. 
Mayor,  etc.,  40  App.  Div.  331 ;  Rogers  v.  O^Brien,  153  N.  Y. 
357;  Talcott  v.  City  of  Buffalo,  125  N.  Y.  280.)  The  coun- 
sel to  the  corporation  was  the  proper  officer  of  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York  to  make 
compromise  and  settlement  of  suits  pending  against  it.  (L. 
1900,  ch.  284 ;  O'Brien  v.  Mayor,  etc.,  40  App.  Div.  331 ; 
160  N.  Y.  35 ;  Bush  v.  Coler,  24  Misc.  Rep.  368 ;  Mark  v. 
City  of  Buffalo,  87  N.  Y.  184;  People  ex  rel.  v.  Common 
Council,  85  Hun,  601 ;  People  v.  Stephens,  52  N.  Y.  306 ; 
People  ex  rel.  v.  Coler,  34  App.  Div.  167 ;  McGinness  v. 
Mayor,  etc.,  26  Hun,  144 ;  City  of  Johnstown  v.  Rodgers, 
20  Misc.  Rep.  262 ;  Matter  of  LoriUard,  13  N.  Y.  Supp.  83; 
Stone  V.  Bank  of  Commerce,  174  U.  S.  409.) 

Haight,  J.    The  defendants  O'Brien,  Clark  and  Brown 
interposed  a  demurrer  to  the  plaintiff's  complaint  upon  the 
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ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  the  question  certified  is,  does  the  com- 
plaint state  sutHcient  facts,  etc. 

The  action  was  brought  by  the  plaintiff  as  a  taxpayer  of 
the  city  of  New  York  to  restrain  the  demurring  defendants 
from  collecting,  and  the  comptroller  of  the  city  from  paying, 
certain  judgments  which  the  demurring  defendants  tad 
obtained  against  the  city  of  New  York,  amounting  in  the 
aggregate  to  $700,000.00.  The  complaint  alleges  that  these 
judgments  were  obtained  and  entered  upon  offers  executed 
and  verified  by  the  corporation  counsel  and  accepted  by  the 
demurring  defendants.  The  complaint  further  alleges  that 
the  offers  of  ^  the  judgments  made  by  the  corporation  counsel 
were  not  authorized  by  the  comptroller,  the  mayor  or  by  the 
aldermen  and  commonalty  of  the  city ;  that  the  corporation 
counsel  had  no  authority  or  power  to  make  the  offers,  and 
that  the  judgments  entered  thereupon  were  illegal  and  void. 

The  first  and,  to  our  minds,  the  important  question  raised  for 
review  relates  to  the  power  of  the  corporation  counsel.  He 
appears  to  have  made  the  offers  to  allow  judgments  to  be  entered 
in  the  actions  then  pending  against  the  city,  pursuant  to  the  pro- 
visions of  section  738  of  the  Code  of  Civil  Procedure,  which 
authorizes  the  defendant,  before  trial,  to  serve  upon  the  plain- 
tiff's attorney  a  written  offer  to  allow  judgment  to  be  taken 
against  him  for  a  sum  specified.  Section  740  of  the  Code 
provides  that  "  Unless  an  offer  or  an  acceptance  made  as  pre- 
scribed in  either  of  the  last  four  sections  is  subscribed  by  the 
party  making  it,  his  attorney  must  subscribe  it,  and  annex 
thereto  his  affidavit,  to  the  effect,  that  he  is  duly  authorized  to 
make  it,  in  behalf  of  the  party."  This  provision  of  the  Code 
appears  to  have  been  complied  with,  the  corporation  counsel 
verifying  the  offer  made  by  him.  The  papers,  therefore,  upon 
which  the  judgments  were  entered  all  appear  to  be  regular 
and  upon  their  face  show  valid  judgments.  It  is  charged 
however,  in  the  complaint  that  the  corporation  counsel,  in 
fact,  had'  no  authority  to  make  the  offers,  and,  consequently, 
his  afiidavit  to  the  effect  that  he  was  authorized  was  false. 
•  27 
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If  the  verification  by  the  corporation  counsel  was  false,  it  was 
an  illegal  act  on  his  part,  and  the  case  is  brought  within  the 
clear  wording  of  the  statute  which  authorizes  a  taxpayer  to 
bring  an  action  "  to  prevent  any  illegal  oflScial  act "  on  the 
part  of  any  officer  of  any  county,  town,  village  or  municipal 
corporation  in  the  state.  (Laws  1892,  chapter  301.)  The 
question  presented  does  not  call  for  a  review  of  a  board  of 
audit,  or  of  a  board  of  assessors,  or  other  judicial  body  who 
have  passed  upon  the  merits  of  a  claim,  such  as  was  consid- 
ered in  the  case  of  Osterhoudt  v.  Rigney  (98  N.  Y.  222)  and 
other  kindred  cases,  but  is  limited  to  the  question  of  power. 
If  the  corporation  counsel  had  no  authority  to  make  the  offers, 
he  had  no  power  do  so.  If  he  had  no  power  to  make  them,  it, 
of  necessity,  follows  that  the  judgments  were  not  only  irregu- 
lar, but  were  unauthorized. 

In  the  first  place,  as  bearing  upon  the  power  of  an  attor- 
ney to  make  an  offer  of  judgment,  we  have  the  very  signifi- 
cant provisions  of  section  740  of  the  Code  above  quoted.  By 
its  provisions,  if  the  offer  is  not  signed  by  the  party  it  must 
be  by  his  attorney,  and  he  must  annex  thereto  his  affidavit 
to  the  effect  that  he  is  authorized  by  tlie  party  to  make  the 
offer,  thus  indicating  that  the  authority  to  make  the  offer 
must  be  other  than  that  of  the  ordinary  retainer  by  a  party 
to  prosecute  or  defend  an  action.  If  the  attorney  has  the 
power  to  make  or  accept  an  offer  of  judgment  by  virtue  of 
his  retainer,  then  the  provision  of  the  Code  requiring  him  to 
annex  his  affidavit  is  useless  and  unnecessary.  But  we  think 
this  question  has  been  settled  in  this  state  and  that  the  Code 
but  recognized  the  existing  rule.  In  the  case  of  Gaillard  v. 
Smay^t  (6  Cowen,  385),  Savage,  Ch.  J.,  delivered  the  opinion 
of  the  court,  holding  that  while  hu  attorney,  by  virtue  of  his 
retainer,  had  the  power  to  discontinue  an  action,  he  had  no 
power  to  release  the  cause  of  action.  In  Barrett  v.  Third 
Avenue  R,  R.  Co,  (45  N.  Y.  628,  (335),  Allen,  J.,  says :  "  Tlie 
authority  of  tlie  attorney  does  not  extend  to  a  compromise  or 
release.  He  may  discontinue  an  action,  because  that  relates 
to  the  conduct  of  the  suit,  and  is  within  his  retainer,  and  not 
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to  the  caustj  of  action.  An  attorney  cannot  settle  a  suit 
and  conclude  the  client  in  relation  to  the  subject  in  litigation, 
without  his  consent."  (Citing  Shaw  v.  Kiddei*^  2  How.  Pr. 
244 ;  Lewis  v.  Gamage^  1  Pick.  347.)  In  the  case  of  Beers 
V.  Hendrickson  (45  N.  Y.  665,  669),  Grover,  J.,  says  "  An 
attorney  is  not  authorized  by  his  retainer  to  satisfy  a  judg- 
ment without  payment,  and  if  he  does  so,  the  court  will  set 
such  satisfaction  aside."  In  Mandeville  v.  Reynolds  (68  N. 
Y.  528,  540),  FoLGER,  J.,  in  delivering  the  opinion  of  the 
court,  after  referring  to  the  ruling  of  the  court  below  to  the 
eflEect  that  the  attorneys  in  the  action  had  no  power  to  com- 
promise the  judgment  and  release  the  defendant  unless  author- 
ity was  expressly  given  to  them  by  the  plaintiff,  says :  "  In 
holding  thus,  1  think  that  the  court  was  right.  An  attorney 
is  not  authorized  by  his  retainer  to  satisfy  a  judgment  with- 
out payment,  and  if  he  does  so,  the  satisfaction  will  be  set 
aside.  The  authority  of  an  attorney  does  not  extend  to  a 
compromise  or  a  release.  He  cannot  settle  a  suit,  and  con- 
clude his  client  in  relation  to  the  subject  in  litigation  with- 
out consent  of  the  latter."  In  Arthur  v.  Homestead  Fire 
I7isura7ice  Co.  (78  N.  Y.  462)  it  was  held  not  to  be  within 
the  scope  of  the  authority  of  an  attorney  in  an  action  to 
change  the  rights  of  his  client  except  so  far  as  it  may  be 
done  in  the  action.  He  cannot  justify  the  commencement 
of  another  action  or  create  a  cause  of  action  against  his 
client  which  did  not  before  exist.  In  Lewis  v.  Duane  (141 
N.  Y.  302)  it  was  held  that  an  attorney  employed  to  foreclose 
a  mortgage  has  no  implied  authority  in  the  matter  to  com- 
promise the  rights  of  his  client  and  make  nugatory  the  duty 
he  was  employed  to  perform. 

There  are  numerous  other  cases  which  might  be  cited  of  the 
same  import,  but  we  think  those  referred  to  justify  our  pre- 
vious assertion,  that  the  question  has  long  been  settled.  It  is 
claimed,  however,  that  the  powers  of  a  city  attornej',  or  cor- 
poration counsel,  differ  from  those  of  an  attorney  employed 
by  an  individual.  They  undoubtedly  do  if  the  charters  under 
which  they  are  elected  or  appointed  gives  to  them  greater  or 
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different  powers,  otherwise  not.  This  question  has  also  been 
considered  by  the  courts.  In  the  case  of  Taylor  v.  Mayor^ 
etc.  (11  Abbott's  Pr.  66),  it  was  held  that  the  corporation 
counsel  of  the  city  of  New  York  had  no  larger  powers,  as 
such,  to  bind  his  client  than  those  connected  with  the  ordinary 
relations  of  attorney  and  client.  And  very  recently,  in  the 
Supreme  Court  of  the  United  States,  in  the  case  of  Storks  v. 
Bank  of  Commerce  (174  U.  S.  412,  423),  Peckham,  J.,  in 
delivering  the  opinion  of  the  court,  says :  "  We  are  also  of 
the  opinion"  that,  as  city  attorney,  he  had  no  greater  power  to 
bind  the  city  by  that  agreement  than  would  an  attorney  have 
in  the  case  of  an  individual." 

We  are  thus  brought  to  a  consideration  of  the  charter  of 
the  city  of  New  York.  Section  255  creates  a  law  department, 
the  head  of  which  shall  be  called  the  corporation  counsel, 
*'  who  shall  be  the  attorney  and  counsel  for  the  city  of  New 
York,  the  mayor,  the  municipal  assembly  and  each  and  every 
officer,  board  and  department  of  said  city."  It  further  pro- 
vides that  he  shall  "  have  cliarge  and  conduct  of  all  the  law 
business  of  the  corporation  and  its  departments  and  boards, 
and  all  law  business  in  which  the  city  of  New  York  is 
interested."  There  are  other  special  powers  given  to  him 
with  reference  to  the  opening  of  the  streets,  etc.,  whicli 
have  no  bearing  upon  the  question  under  consideration.  If 
he  has  any  power  to  settle  and  audit  claims  against  the  city,  it 
must  be  found  in  the  provisions  of  the  charter  quoted.  A 
careful  examination  of  these  provisions  fails  to  satisfy  us  that 
the  legislature  intended  to  invest  the  corporation  counsel  with 
any  other  or  greater  power  than  that  of  an  attorney  employed 
by  an  individual  to  take  charge  of  his  legal  business.  The 
charter  also  has  created  a  finance  department,  of  which  the 
comptroller  is  the  head,  to  whom  has  been  given  the  express 
power  "  to  settle  and  adjust  all  claims  in  favor  of  or  against 
the  corporation,  and  all  accounts  in  which  the  corporation  is 
concerned  as  debtor  or  creditor."  (Section  149.)  The  power 
to  settle  and  adjust,  therefore,  appears  to  have  been  vested  in 
the  comptroller,  and  not  in  the  corporation  counsel.     This  con» 
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struction  leaves  each  officer  supreme  in  his  own  department. 
The  comptroller  determines  whether  a  claim  shall  be  compro- 
mised or  not ;  if  it  is  not  compromised,  the  corporation  coun- 
sel has  the  supreme  power  of  determining  the  nature  of  the 
defense  that  shall  be  interposed  to  any  action  that  shall  be 
brought  thereon,  but  not  to  compromise.  If  it  had  been 
intended  to  give  the  corporation  counsel  power  to  compromise 
claims  rejected  by  the  comptroller,  without  his  knowledge  or 
consent,  then  the  corporation  counsel  would,  in  effect,  become 
the  superior  of  the  comptroller,  for  all  of  the  comptroller's 
determinations  with  reference  to  the  audit  of  claims  would  be 
subject  to  review  by  the  corporation  counsel.  Clearly  this 
was  not  intended. 

It  is  claimed  that  we  held  otherwise  in  the  case  of  O^Bri&n 
V.  Mayor^  etc.  (160  N.  Y.  691).  We  do  not  so  understand 
that  decision.  That  case  is  reported  below  in  40  App.  Div. 
331.  The  facts,  as  stated  in  the  opinion,  are  to  the  effect  that 
the  settlement  was  made  by  the  corporation  counsel  "  with  the 
assent,  approval  or  acquiescence  first  obtained  of  every  munic- 
ipal officer  and  department  having  to  do  with  the  subject,  or 
liaving  knowledge  of  the  question  involved,  or  who  were 
competent  to  aid  the  city  in  reaching  a  conclusion  as  to 
whether  it  was  wise  to  make  a  compromise,  and  for  what 
amount.''  The  question  certified  to  this  court  in  that  case  is 
as  follows :  "  Had  the  counsel  to  the  corporation,  with  the  con- 
currence and  upon  the  recommendation  of  the  mayor,  the  comp- 
troller and  the  aqueduct  commissioners,  the  chief  engineer 
of  the  aqueduct  commission  and  the  special  counsel  retained 
by  the  city  in  the  particular  case,  power  to  offer  to  confess 
judgment  against  the  defendants  in  an  action  brought  to 
recover  an  amount  claimed  to  be  due  to  plaintiffs  upon  a  con- 
tract, made  under  chapter  490,  Laws  of  1883,  and  where  there 
was  an  actual  controversy  between  the  contractors  (the  plain- 
tiffs in  the  action)  and  the  defendants  as  to  the  amount  due 
the  plaintiffs  under  the  said  contract  for  a  sum  of  money  very 
much  less  than  that  claimed  by  the  plaintiffs  in  the  action, 
and  where  the  counsel  to  the  corporation  and  the  other  public 
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officials  named,  being  all  of  the  public  officials  who  had  anj 
authoritj' or  power  under  the  statute  creating  the  aqueduct 
commissions  or  under  tlie  otlier  statutes  in  force  at  the  time 
,tlie  offer  was  made  in  relation  to  the  subject-matter  of  the 
contract,  approve  of  the  offer  of  judgment  as  a  settlement  of 
the  controversy  advantageous  to  the  city  of  New  York,  and 
where,  as  a  fact,  such  a  settlement  was  advantageous  to  the  city, 
the  offer  of  judgment  having  been  made  and  accepted  by  the 
plaintiffs  and  judgment  entered  thereon  upon  the  27tli  day  of 
December,  1897?"  The  question  was  answered  by  us  in  the 
Affirmative,  and  properly  so,  for  in  the  question  it  distinctly 
.appears  that  the  compromise  was  made  with  the  concurrence 
of  the  comptroller,  etc. 

The  Appellate  Division  appears  to  have  entertained-  an 
impression  that  a  taxpayer  had  the  right  to  interpose  and 
appeal  in  an  action  in  which  a  person  has  obtained  a  judgment 
against  the  city  on  a  claim  for  damages.  We  know  of  no  §uch 
-authority.  This  is  not  an  action  in  which  the  plaintiff  is  seek- 
ing to  set  aside  an  assessment  against  his  own  property  and 
-thus  remove  a  cloud  therefrom,  but  is  brought  under  the 
statute  to  restrain  an  official  illegal  act. 

It  is  contended  that  the  question  discussed  as  to  the  power 
of  the  corporation  counsel  to  confess  or  make  offer  of  judg^ 
ment  against  the  city  is  purely  academic,  so  far  as  this  court 
is  concerned,  for  the  reason  that  the  legislature  has  enacted 
that  he  shall  not  have  it.  It  appears,  however,  that  the 
.judgment  in  this  case  wjis  entered,  and,  if  report  be  true, 
numerous  other  transactions  of  a  similar  character  took  place, 
before  the  legislature  took  action  in  the  matter.  The  act  was 
local,  having  reference  to  tlie  city  of  New  York,  and  certainly 
the  question  cannot  be  academic  in  so  far  as  it  is  involved  in 
this  case,  or  in  other  cases  arising  before  the  passage  of  the 
act,  or  in  other  cities  of  the  state. 

It  is  also  contended  that  a  taxpayer  cannot  maintain  an  action 
to  restrain  the  payment  of  a  judgment  against  *the  city 
without  showing  that  the  city  was  not  justly  indebted  in  the 
amount  stated  in  the  judgment.     If  this  be  so,  then  a  treas- 
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urer  who  is  authorized  by  statute  to  pay  out  the  money  in  his 
custody  only  upon  a  warrant  of  the  comptroller,  should  he  see 
fit  to  disregard  the  statute  and  pay  over  the  public  moneys 
upon  the  order  of  any  other  officer,  thus  completely  ignoring 
tlie  comptroller,  the  taxpayers  could  not  interfere  to  restrain 
his  unlawful  acts.  The  statute  under  which  this  action  was 
brought  authorizes  a  taxpayer  to  bring  an  action  to  prevent 
waste,  and  also  to  prevent  an  official  illegal  act.  If  the  action 
was  based  upon  the  provision  of  the  statute  *'  to  prevent 
waste,"  then  it  would  be  necessary  to  show  that  the  city  was 
not  justly  indebted  in  the  amount  stated  in  the  judgment,  for 
if  it  was,  there  could  be  no  waste.  This  action,  however,  was 
brought  under  the  other  provision  of  the  statute,  to  prevent 
an  official  illegal  act.  The  act  complained  of,  as  we  have 
seen,  was  a  false  affidavit  made  by  the  corporation  counsel. 
He  may  have  supposed  that  he  had  authority  to  make  it  and 
intended  no  wrong.  Still,  if  the  allegations  of  the  complaint 
are  true,  it  was,  in  fact,  false,  and  as  such  was  a  constructive 
fraud  upon  the  public. 

The  question  certified  should  be  answered  in  the  affirmative, 
the  interlocutory  judgment  reversed  and  the  demurrer  over- 
ruled, with  costs  in  all  the  courts,  with  leave  to  the  defendants 
to  answer  in  twenty  days  upon  payment  of  the  costs. 

Parker,  Ch.  J.  (dissenting).  The  question  whether  the 
corporation  counsel  should,  or  not,  have  the  power  to  confess 
judgments  against  the  city  is  purely  an  academic  one,  so  far 
as  this  court  is  concerned,  for  the  legislature  has  enacted  that 
he  shall  not  have  it.  Hence,  there  is  no  excuse  for  straining 
in  order  to  establish  the  same  rule  by  decision,  for  the  enact- 
ment of  the  legislature  is  as  eflfective  without  as  with  a  decis- 
ion of  this  court.  And  yet  such  a  holding  i&  vigorously 
contended  for,  although  its  accomplishment  would  create  a 
precedent  hitherto  unknown  to  our  jurisprudence,  viz.,  that  a 
taxpayer  may  have  a  judgment  against  a  city  set  aside  in 
equity  without  showing  that  it  was  obtained  through  fraud  or 
collusion,  and  without  even  questioning  that  the  city  was  justly 
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indebted  in  an  amount  stated  in  a  judgment  which  was  ren- 
dered by  a  court  having  jurisdiction  of  both  the  parties  and 
the  subject-matter.  This  the  city  cannot  do  and  no  more  can 
the  taxpayer,  for  he  acquires  by  the  statute  —  not  greater 
powers  than  the  municipal  authorities — but  tlie  right  to  do 
what  the  latter  may,  but  neglects  or  wrongfully  refuses  to  do. 
The  purpose  of  the  statute  is  to  enable  the  taxpayer  to  pre* 
vent  waste  of  the  public  funds,  not  to  add  to  the  public 
burdens  by  bringing  suits  to  correct  the  pinholes  in  the  pro- 
cedure by  which  the  rights  of  the  city  and  its  opposing  liti- 
gants are  justly  determined.  So  the  foundation  of  any  such 
cause  of  action  must  rest  in  the  fact  that  the  municipality  is 
about  to  be  compelled  to  pay  that  which  it  does  not  owe,  and 
it  must  be  pleaded.  Here  there  is  no  such  allegation  either 
in  substance  or  effect,  the  complaint  proceeding  on  the  theory 
that  it  is  one  of  the  rights  of  a  taxpayer  under  the  statute  to 
have  a  judgment  set  aside  for  a  mere  irregularity.  That  it  is 
an  irregularity  of  which  the  plaintiff  complains  and  nothing 
more  is  apparent  on  the  very  first  attempt  to  analyze  it.  To 
speak  of  the  judgment  as  being  founded  on  an  act  which  was 
without  power  may  at  first  convey  an  impression  to  the  mind 
that,  therefore,  it  is  void  ;  but  such  effect  can  be  but  momen- 
tary, for  the  so-called  lack  of  power  is  found  to  be,  not  in  the 
court,  which  had -jurisdiction  of  both  the  parties  and  the  sub- 
ject-matter, but  in  the  officer,  who  presumed  to  make  and 
verify  the  offer  of  judgment.  Some  other  officer  than  the 
corporation  counsel  should  have  made  the  admission,  it  is  said, 
to  wit,  the  comptroller.  The  corporation  counsel  supposed  he 
had  authority  and  made  affidavit  to  that  effect,  so  that  the 
proceedings  were,  on  their  face,  regular.  Now,  whenever  it 
happens  that  judgments  are  entered  on  insufficient  evidence, 
or  without  evidence,  or  on  perjured  evidence,  or  on  admissions 
of  counsel  not  authorized,  the  judgments  are  not  void,  they  are 
only  irregular.  It  is  elementary  law  that  where  the  court  has 
jurisdiction  of  the  subject-matter  and  the  parties  are  before  it 
by  due  service  of  proper  process,  the  jurisdiction  is  never 
ousted  by  the  erroneous  exercise  of  the  power  which  it  confers, 
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which  may  be  of  such  a  character  as  to  occasion  reveraal  on 
appeal,  or  call  for  an  order  setting  it  aside  on  motion,  but  tlie 
judgment  is  not  void.  (Black  on  Judgments,  vol.  I,  215,  244.) 
The  judgments  in  question  were  not  entered  on  confession,  but 
in  actions  in  the  Supreme  Court  wherein  the  court  had  acquired 
jurisdiction  before  the  offer  of  judgment  was  made,  and  the 
judgment  entered  thereon  was  valid,  although  it  be  conceded 
tliat  the  corporation  counsel  had  no  right  to  make  the  affidavit 
without  the  direction  of  the  comptroller.  As  it  is  a  valid 
judgment  the  taxpayer  who  seeks  to  set  it  aside  must  at  least 
show  merits.  Independently  of  statute,  it  has  always  been  the 
pi-actice  of  our  courts  from  the  earliest  times,  in  cases  wherein 
the  setting  aside  of  a  judgment  for  irregularitj^  is  sought,  to 
require  it  to  be  shown  that  the  judgment,  ae  it  stands,  is 
unjust  and  the  defense  meritorious.  This  complaint  shows 
nothing  of  the  kind.  It  does  not  allege  that  the  city  has  suf- 
fered, or  will  sustain,  injury  because  of  the  entry  of  the  judg- 
ment, nor  is  it  even  hinted  in  the  complaint  that  the  entry  of 
the  judgment  was  due  to  fraud  or  collusion.  To  have  proved 
all  the  facts  alleged  in  the  complaint,  therefore,  would  not 
have  entitled  the  plaintiff  to  a  judgment  setting  aside  the 
judgment  complained  of,  and,  hence,  the  demurrer  to  it  was 
properly  sustained. 

While  concurring  generally  in  the  views  expressed  by 
Judge  O'Brien,  I  desire,  by  this  memorandum,  to  call  special 
attention  to  a  rule  of  universal  application,  the  integrity  of 
which  is  now  threatened. 

O'Brien,  J.  (dissenting).  The  plaintiff,  as  a  taxpayer  of 
the  city  of  New  York,  brought  this  action  against  the  city 
and  the  comptroller,  in  his  official  capacity,  to  restrain  them 
from  paying  certain  judgments  recovered  against  the  city  by 
the  other  defendants  composing  tlie  firm  of  O'Brien  &  Clark 
and  Brown,  Howard  &  Co.  All  of  the  defendants  interested 
in  the  judgments  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  a  cause  of  action.  The  demurrer  has 
been  sustained  in  the  courts  below,  and  the  only  queetion 
28 
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involved  in  the  appeal  to  this  court  is  whether,  upon  the  facts 
appearing  on  the  face  of  the  complaint,  the  plaintiff  has  any 
cause  of  action. 

The  complaint  contains  the  necessary  averments  to  qualify 
the  plaintiff  as  a  taxpayer,  and  then  states  the  following  facts : 

(1)  That  the  several  defendants  representing  the  firms 
named  procured  judgments  to  be  entered  in  the  Supreme 
Court  on  the  27th  of  December,  1897,  for  various  sums, 
which  are  separately  stated,  amounting  in  the  aggregate  to 
^700,000. 

(2)  That  the  judgments  were  entered  upon  claims  arising 
out  of  the  construction  of  the  new  aqueduct. 

(3)  That  said  judgments  were  entered  in  actions  in  favor  of 
tlie  said  firms  and  the  members  thereof  against  the  city  upon 
offers  of  judgment  for  the  respective  amounts  stated  in  each 
case  executed  and  verified  by  the  corporation  counsel  in 
behalf  of  the  city,  claiming  to  have  authority  in  that  behalf ; 
that  the  offers  were  accepted  by  the  parties  so  bringing  the 
actions,  and  upon  such  offers  and  acceptances  the  judgments 
were  entered. 

(4)  That  the  judgments  were  not  entered  by  any  other 
authority,  and  upon  information  and  belief  the  corporation 
counsel  had  no  power  to  make  the  offers  and  that  his  acts  in 
that  respect  are  void. 

(5)  That  the  parties  procuring  the  judgments  had  demanded 

•  payment  of  the  same  from  the  comptroller  and  had  threatened 
to  commence  legal  proceedings  to  collect  and  enforce  the 
same,  to  the  damage  of  the  city  and  the  waste  of  its  estate. 

•  (6)  It  is  averred,  upon  information  and  belief,  that  the  cor- 
poration counsel  has  been  requested  to  move  in  said  actions 
to  vacate  the  judgments  upon  the  ground  "  herehibefore 
stated,"  but  that  he  has  not  done  so,  and  the  motion  was 
based  on  other  grounds  to  the  exclusion  of  the  grounds 
"  herein  set  forth,"  and  that  the  motions  were  denied  and  the 
order  denying  the  same  affirmed  on  appeal,  and,  upon  informa- 
tion and  belief,  that  the  plaintiff  has  no  other  remedy  at  law 
or  in  equity  to  prevent  the  injury  complained  of.     Then  fol- 
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lows  the  demand  for  relief,  to  the  effect  that  the  several  judg- 
ments be  vacated  and  that  an  injunction  issue  restraining  the 
payment  thereof. 

It  is  believed  that  every  material  fact  contained  in  the  com- 
plaint is  embraced  in  the  foregoing  statement.  It  is  not 
alleged  or  claimed  that  there  was  any  collusion,  fraud  or  bad 
faith  in  the  transaction  on  the  part  of  any  one.  It  is  not 
even  alleged  that  the  claims  upon  which  the  judgments  were 
entered  were  infected  with  any  vice  whatever,  or  that  they 
were  not  justly  due  to  the  claimants.  The  plaintiff's  sole 
claim  is,  not  that  the  judgments  or  any  of  them  are  founded 
upon  any  illegal,  fraudulent  or  unjust  demand,  or  that  the 
creditors  or  the  city  officers  who  made  the  offer  of  judgment 
acted  fraudulently  or  collusively,  but  that  the  judgments  were 
not  regularly  entered,  since  the  corporation  counsel  was  with- 
out power  to  make  the  offer.  The  relief  demanded  is  solely 
against  an  irregular  judgment,  and  whether  it  is  such  or  not 
,is  a  matter  of  law  depending  upon  the  power  of  the  corpora- 
tion counsel  as  an  attorney  and  a  public  official.  There  is  no 
law  that  permits  a  taxpayer  to  interfere  by  action  to  vacate  a 
judgment  against  a  city  solely  on  the  ground  of  some  irregu- 
larity in  the  procedure  by  which  it  was  entered. 

For  aught  that  appears  in  the  complaint  the  corpcyjation 
counsel  offered  to  allow  judgment  in  an  action  against  the  city 
founded  upon  a  just  and  valid  claim,  to  which  the  city  had  no 
defense.  When  a  party  applies  to  the  court  to  open  a  judg- 
ment by  default,  or  to  set  it  aside  for  irregularity,  he  is 
ordinarily  required  to  furnish  an  affidavit  of  merits,  and  cer- 
tainly no  less  should  be  required  of  a  taxpayer  who  invokes 
the  powers  of  a  court  of  equity  to  vacate  a  judgment,  not 
against  himself  but  the  city  of  which  he  is  a  member.  He 
should  be  required  at  least  to  allege  that  the  judgment  which 
he  proposes  to  attack,  or  the  claim  upon  which  it  is  founded, 
is  infected  with  fraud  or  illegality,  or  that  the  city  has  some 
.meritorious  defense  to  the  same.  The  plaintiff's  complaint  is 
silent  on  all  these  points.  It  does  not  even  show  that  the 
judgment  was  irregularly  or  improperly  entered,  but  it  does 
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show  just  the  contrary.  It  appears  that  the  judgment  was 
entered  upon  an  offer  by  the  corporation  counsel,  under  the  pro- 
visions of  sections  738  and  740  of  the  Code.  These  provisions 
required  the  corporation  counsel  to  prove  to  the  court  that  he 
was  authorized  to  make  the  offer,  and  the  complaint  alleges 
that  he  complied  with  the  statute,  since  it  is  averred  in  sub- 
stance that  the  offer  was  accompanied  by  the  usual  verifica- 
tion. Certainly  the  complaint  does  not  aver  a  non-compliance 
with  these  provisions  of  law,  and  without  the  complaint  the 
presumption  is  that  the  proper  proof  was  made  to  authorize 
the  entry  of  the  judgment.  So  that  the  judgment  described 
in  the  complaint  is,  upon  its  face,  entirely  regular,  and  the 
authority  of  the  corporation  counsel  to  make  the  offer,  being 
mere  matter  of  proof,  is  adjudicated  by  the  judgment  itself. 
What  the  plaintiff  proposes  now  to  do  is  to  show  in  some  way 
dehors  the  record  itself  that  there  was  no  authority  to  make 
the  offer  and  thus  to  contradict  it.  The  complaint  avers,  as 
we  have  seen,  that  the  judgment  was  entered  without  author- 
ity, which  is  not  a  fact,  but  a  legal  conclusion,  and  is  so  treated 
by  the  learned  counsel  for  the  plaintiff  in  his  argument 
{Talcott  V.  City  of  Buffalo,  125  N.  Y.  280 ;  B.  (7.  InstituU 
V.  BitUr,  87  N.  Y.  250  ;  Bogardtcs  v.  N.  T,  Z.  Ins,  Co.,  101 
N.  1&  328.)  His  contention  is  that  the  counsel  to  the  cor- 
poration, though  possessing  all  the  powers  of  an  attorney  in 
an  action,  superadded  to  those  conferred  upon  him  by  statute 
as  a  public  officer,  had  no  power  to  offer  judgment  in  a  pend- 
ing action.  The  statute  devolved  upon  him  full  charge  of  all 
the  law  business  of  the  city,  and  designates  him  as  an  officer 
upon  whom  all  legal  process  against  the  city  may  be  served. 
Certainly  the  power  to  make  the  offer  was  not  conferred  upon 
any  other  officer,  board  or  body,  and  if  it  was  not  possessed 
by  the  head  of  the  law  department  of  the  city  it  did  not  and 
could  not  exist  at  all. 

The  duty  imposed  upon  him  exclusively  to  have  charge  of 
all  the  law  business  of  the  city  necessarily  involved  the  exer- 
cise of  judgment  and  discretion,  and  embraces  the  power  to 
offer  judgment  when,  in  his  opinion,  that  course  was  for  the 
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best  interest  of  the  city.  It  is  said  that  the  power  is  liable  to 
be  abused,  but  so  is  every  power  conferred  upon  a  public 
officer.  The  argument  that  power  may  be  abused  does  not 
*  prove  that  the  power  does  not  exist,  and  the  learned  counsel 
for  the  plaintiff  has  failed  to  point  out  any  other  officer, 
department  or  body,  connected  in  any  way  with  the  city 
government,  where  the  power  could  be  more  safely  or  prop- 
erly lodged,  or  where  it  would  be  more  likely  to  be  exercised 
in  the  interests  of  the  city. 

But  since  this  court  has  expressly  affirmed  the  existence  of 
this  power  in  the  corporation  counsel,  as  we  shall  see  here- 
after, it  is  unnecessary  to  discuss  this  feature  of  the  case  upon 
principle,  but  it  may  be  well  to  view  it  in  another  aspect.  It 
is  established  law  that  a  judgment  cannot  be  attacked  by  a 
suit  in  equity  on  the  ground  that  it  was  entered  without 
authority,  but  the  proceeding  must  be  by  motion  in  the  action. 
{Vilas  V.  r.  i&  M,  H,  li,  Co.,  123  N.  Y.  440,  and  cases 
there  cited.)  It  appears  on  the  face  of  the  complaint  that  the 
city  did  avail  itself  of  that  remedy  through  all  the  courts  and 
failed.  The  motion  was  made  upon  all  the  facts  that  appear 
in  the  complaint,  with  many  others  that  do  not  appear.  Not 
only  was  the  question  of  authority  involved  in  the  motion,  but 
the  merits  of  the  claims  upon  which  the  judgment  is  based  as 
well,  and  the  motion  was  denied,  and  that  order  was  affirmed 
in  this  court.  {O^Brien  v.  Mayor,  etc,  40  App.  Div.  331; 
affd.,  160  N.  Y.  691.)  The  plaintiff  now  proposes  to  take  up 
the  case  where  the  city  was  compelled  to  leave  it  and  litigate 
the  whole  matter  over  again.  Of  course,  if  the  plaintiff  is 
not  concluded  by  the  decision  against  the  city  made  without 
collusion  or  fraud,  then  there  is  no  reason  why  some  other 
taxpayer  may  not  take  up  the  case  and  litigate  the  whole  mat- 
ter again  should  the  plaintiff  fail  in  this  action,  and  thus  the 
controversy  would  be  continued  indefinitely.  The  plaintiff  as 
a  taxpayer  has  no  rights  in  this  action  except  such  as  are 
derived  from  some  act  of  the  city  or  its  officers.  The  wrong, 
if  any,  is  to  the  city  and  not  to  the  plaintiff  personally.  The 
position  of  the  taxpayer  in  such  an  action  is  analogous  to  that 
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of  a  stockholder  in  a  private  corporation  seeking  to  impeach 
some  corporate  transaction.  Whatever  will  bar  or  estop  the 
city  or  the  private  corporation  will  bar  or  estop  the  taxpayer 
or  the  stockholder.     {Alexander  v.  Danohoe,  143  N".  Y.  203.) 

It  cannot  be  doubted  that  the  final  order  upon  the  applica- 
tion by  the  city  to  vacate  the  judgment  in  question  concludes 
it  and  is  a  bar  to  any  other  application  for  that  purpose.  A 
final  order  in  such  an  application  has  the  same  effect  as  a 
judgment  in  an  action.  The  city  is  precluded  by  the  decision 
from  raising  any  question  involved  or  decided  in  that  motion, 
or  which  could  have  been  litigated  or  decided.  These  propo- 
sitions are  fully  sustained  by  the  authorities  cited  in  the 
learned  opinion  below.  {Culross  v.  Gibbons^  130  N.  Y.  447, 
454;  Ashton  v.  City  of  Bocliester,  133  N.  Y.  187;  Bell  v. 
Merrijleld,  109  N.  Y.  202;  C.  P.  P,  A  M.  Co,  v.  Waller, 
114  N.  Y.  7;  Lorillard  v.  Clyde,  122  N.  Y.  41 ;  Barher  v. 
Kendall,  168  1^.  Y.  401.)  The  appHcation  to  vacate  and  the  >^ 
decision  denying  the  same  appear  upon  the  face  of  the  plain- 
tiff's complaint,  and  it  follows  that  he  is  also  concluded  by  the 
former  adjudication.  He  cannot  do  what  the  city  is  estopped 
from  doing.  If  he  had  alleged  that  the  former  proceeding 
was  fraudulent  or  collusive  then  the  effect  might  be  different, 
but  he  did  not  and  presumptively  could  not. 

It  is  said  that  this  action  is  based  upon  narrower  ground 
than  the  motion  by  the  city  to  vacate.  The  only  difference 
in  the  two  applications  is  that  the  former  presented  all  the 
facts  and  circumstances  to  the  court,  while  the  present  one 
presents  only  a  part  of  them.  But  surely  that  cannot  change 
the  effect  of  the  decision  against  the  city.  If  there  was  no 
authority  in  the  corporation  counsel  to  offer  judgment,  then 
the  city  ought  to  have  succeeded  in  the  motion,  but  since  it 
failed  the  point  must  have  been  decided  adversely  to  it,  and 
BO  it  appears  from  the  decision  which  was  adopted  by  this 
court.  {O'Brien  v.  Mayor,  etc.,  supra)  Moreover,  it  has 
been  held  in  other  cases  that  a  motion  of  that  character 
made  by  the  city,  when  finally  decided,  binds  not  only  the 
immediate   parties  but  the  citizens   and   taxpayers  as   well. 
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They  are  deemed  to  be  represented  by  tlie  city  in  the  proceed- 
ings, and  in  the  absence  of  fraud  or  coUusion  are  bound  as 
effectually  as  the  city  itself.  {Ashton  v.  City  of  Rochester^ 
supra;  Osterhondt  v.  Rigney^  98  N.  Y.  223;  Rogers  v. 
O'Brien,  153  K  Y.  357.) 

This  case  involves  much  more  than  the  narrow  question 
concerning  the  power  of  the  corporation  counsel  to  offer  judg- 
ment in  a  pending  action,  even  if  it  was  still  an  open  one  and 
not  conclusively  settled  against  the  plaintiff,  as  I  tliink  it  is  by 
the  decision  of  this  court  in  this  and  other  cases.  {O'Brien 
V.  Mayor y  etc,,  supra  /  Mark  v.  City  of  Buffalo,  87  N.  Y. 
184 ;  People  v.  Stephens,  52  N.  Y.  306 ;  People  ex  rel.  Burly 
V.  Common  Cov/ncil,  85  Hun,  601.)  The  legislature  has  just 
changed  the  law  in  that  respect  —  a  clear  recognition  of  the 
fact  that  it  was  otherwise  before.     (Chap.  284,  Laws  of  1900.) 

But  the  plaintiff's  complaint  is  defective  in  the  other  partic- 
ulars which  have  been  pointed  out,  even  if  the  plaintiff  could 
impeach  the  judgment  record  and  the  affidavit  of  the  corporation 
counsel  as  to  his  authority  to  make  the  offer,  a  proposition  that  is 
more  than  doubtful  in  the  absence  of  any  allegation  of  fraud. 
Conceding  every  fact  alleged,  they  furnish  no  ground  for  an 
action  in  behalf  of  a  taxpayer  to  impeach  the  judgment,  and, 
moreover,  it  appears  from  tlie  complaint  that  the  plaintiff  is 
seeking  to  litigate  questions  already  decided  against  the  city, 
and  consequently  against  the  citizens  and  taxpayers,  since  they 
constitute  the  city.     (1  Dillon  on  Munic.  Corp.,  sec.  40.) 

For  these  reasons  the  judgment  should  be  affirmed,  with 
costs,  and  the  question  certified  answered  in  the  negative. 

Bartlett,  Vann  and  Cullen,  JJ.,  concur  with  IIaight, 
J.,  for  reversal ;  Parker,  Ch.  J.,  and  O'Brien,  J.,  read  for 
affirmance,  and  Landon,  J.,  concurs. 

Judgment  reversed,  etc. 
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1.  Stock  Corporation  Law  —  Construction  op  §  30.  The  provision 
of  section  30  of  the  Stock  Corporation  Law  (L.  1892,  ch.-688)  which  declares 
that  if  the  annual  report  required  by  the  law  is  not  made  and  filed,  the  direct- 
ors shall  jointly  and  severally  be  personally  liable  for  all  the  debts  of  the 
corporation  then  existing,  is  remedial,  and.  if  necessary,  should  be  liberally 
and  not  narrowly  construed  so  as  to  embrace  the  debts  within  the  language 
of  the  act,  however  strictly  it  may  be  construed  as  to  the  acts  of  the  direct- 
ors constituting  their  alleged  default,  or  as  to  the  evidence  of  debt  of  the 
corporation;  and  corporate  bonds  secured  by  a  mortgage  upon  a  corpora- 
tion's real  estate  are  within  the  meaning  and  intent  as  well  as  within  the 
language  of  such  provision. 

2.  Limitation  op  Action  to  Enforce  Penalty.  The  cause  of  action 
to  enforce  the  penalty  prescribed  for  failure  to  file  the  annual  report 
required  by  law,  on  account  of  a  default,  made  before  the  maturity  of  the 
bonds  or  interest  coupons  for  the  amount  of  which  it  is  sought  to  hold  the 
directors,  accrues  at  the  dates  respectively  of  the  maturity  of  the  coupons 
and  the  bonds,  as  to  the  directors  then  in  office;  and  the  liability  of  a 
director,  whose  election  and  default  in  filing  the  report  occurs  after  the 
maturity  of  the  debl,  attaches  at  the  time  his  default  is  complete,  since 
the  debt  is  **  then  existing; "  and  if  the  action  is  begun  within  three  years 
from  the  earlier  date  it  is  within  the  limitation  prescribed  by  section  394 
of  the  Code  of  Civil  Procedure. 

3.  Liability  op  Directors  por  Successive  Failures  to  File 
Annual  Report  —  Joinder  op  New  Directors.  Successive  defaults 
in  making  and  filing  reports  by  the  same  directors  do  not  renew  as  to  them 
the  penalty  already  incurred  under  section  30,  but  when  a  new  member 
comes  into  the  board  a  new  default  makes  him  jointly  and  severally  liable 
for  the  debts  "  then  existing,"  that  is,  he  becomes  jointly  liable  with  the 
old  members  of  the  new  defaulting  board;  and  a  single  action  may  be 
maintained  against  both  the  old  and  new  directors  if  brought  before  the 
Statute  of  Limitations  bars  the  liability  of  either. 

4.  Epfect  op  the  Participation  as  Director  in  Previous  Defaults 
BY  THE  Vendor  op  Bonds.  That  the  vendor  of  corporate  bonds  was  at 
the  time  of  the  sale  a  director  of  the  corporation  and  was  participating 
with  the  other  directors  in  the  default  in  filing  the  annual  report,  and, 
therefore,  could  not  enforce  the  penalty  prescribed  by  section  30  against 
his  CO- directors,  does  not  prevent  the  purchaser  of  the  bonds  from  enforcing 
the  penalty  on  account  of  a  subsequent  default  by  them  in  which  the  ven- 
dor also  participated. 

5.  Mistake  of  Date  at  which  Directors  Incurred  Penalty.  A 
mistake  by  the  plaintiff  in  an  action  to  enforce  the  penalty  prescribed  by 
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section  30  for  failure  of  directors  to  file  the  annual  report,  in  alleging  the 
date  at  which  the  penalty  was  incurred,  due  to  a  mistake  as  to  the  date 
the  law  fixes,  is  not  reversible  error  if  within  the  true  dates  the  plaintiff 
has  shown  his  right  to  recover. 
Morgan  v.  ffedsiram,  25  A  pp.  Div.  547,  aflirmed. 

(Argued  June  14,  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  entered 
February  14,  1898,  upon  an  order  of  the  Appellate  Division 
in  the  fourth  judicial  department,  overruling  defendants' 
exceptions,  ordered  to  be  heard  in  the  first  instance  by  the 
Appellate  Division,  denying  a  motion  for  a  new  trial,  and 
directing  judgment  for  plaintiff  upon  a  verdict  directed  by 
the  trial  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Jbhfi  G.  Milburn  and  William  A,  Dimglaa  for  appellants. 
The  provisions  of  section  30  of  the  Stock  Corporation  Law 
and  of  section  12  of  the  Manufacturing  Act  of  1848  have 
been  uniformly  held  to  be  highly  penal,  and,  therefore, 
subject  to  the  strictest  interpretation.  {Garrison  v.  Howe^ 
17  N.  Y.  458  ;  Wiles  v.  Suydam,  64  N.  Y.  173 ;  Cameron  v. 
Seaman,  69  N.  Y.  396;  Bruce  v.  Platty  80  N.  Y.  379; 
Stokes  V.  Sticknsy,  96  N.  Y.  323  ;  Whittaker  v.  Masterton, 
106  N.  Y.  277 ;  Mitchel  v.  Ilotchkiss,  48  Conn.  20 ;  BreiU 
ung  V.  Lindhauer,  37  Mich.  230 ;  Chase  v.  Curtis^  113  U. 
S.  458  ;  W.  A.  Co,  v.  Barlow,  68  N.  Y.  34.)  It  was  not  the 
legislative  intent  to  embrace  within  the  scope  of  the  penal 
provisions  of  section  12  of  the  Manufacturing  Act,  or  section 
30  of  the  Stock  Corporation  Law,  obligations  like  those  in  ques- 
tion, viz.,  bonds  of  the  corporation  running  for  a  long  period 
of  years  and  secured  by  mortgage  upon  the  entire  property  of 
the  corporation,  subscribed  for  and  taken  wholly  upon  the 
strength  of  such  security,  and  they  are  not  such  an  indebt- 
edness as  is  within  the  statute  and  can  be  recovered  from  a 
director  by  reason  of  his  omission  to  file  an  annual  report. 
{Jones  V.  Barlow,  62  N.  Y.  208 ;  Bruce  v.  Piatt,  80  N.  Y. 
29 
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386;  S.   (&  IL  Q,  Co.  v.  Bliss,  27   N.  Y.  297;    Thomp.  on 
Corp.    §   4222;   S.    K  Co.   v.  Hubbard,    101   U.    S.    188; 
P.    S.   Co.   V.    Cornell,    86    Hun,   319;    Vernon   v.    Pal- 
mer,   16   J.   &   S.    231;  Carr    v.   Jiisher,   50   Hun,    148; 
Zosee  V.  Billiard,  79  K  Y.  4:0^;  Hector  v.   Vanderbilt,  98 
K    Y.    174;  Chapman  v.    Cornstocic,   58  Hun,   325.)     The 
defendant  Hedstrom  was  not  in  January,   1896,  or  at  any 
other  time,  a  stockholder  in  this  corporation,  and  was  not, 
therefore,  a  director  or  trustee.     {Matter  of  Nexocombe,  42  N. 
Y.  S.  R.  442  ;  Craw  v.  Easterly,  4  Lans.  513  ;  C.  Nat.  Bank 
V.  Colwell,  132  N.  Y.  250;  BeardsUy  v.  Johnson,  121  N.  Y. 
224 ;  Bruce  v.  Piatt,  80  N.  Y.  379 ;  Matter  of  JST.  S.  <fe  S. 
I.  F.  Co.,  65  Barb.  371 ;  Matter  of  E lias,  17  Misc.  Rep.  718 ; 
Bainbridge  v.  Smith,  L.  R.  [41  Ch.  Div.]  462 ;  Tunis  v.  //., 
etc.,  E.  Co.,  149  Penn.  St.  70.)     The  liability  of  an  individual 
director  respecting  a  particular  debt  when  once  it  has  Attached 
by  failure  to  file  the  annual  report  is  not  renewed  or  extended 
by  subsequent  or  successive  defaults,  neither  do  the  latter 
create  against  him  a  new  cause  of  action  as  to  such  indebted- 
ness.     {Losee  v.   Bullard,   79  N.   Y.  404;  Rector,  etc.,  v. 
Vanderbilt,  ^%l^\\xi,Vl<^\  Chapman  v.    Cotnstoclc,h%  Hun^ 
325  ;  Cornell  v.  Roach,  11  Wkly.  Dig.  528  ;  Jones  v.  Barlow.^ 
62  N.   Y.  202,  206 ;  P.  S.  Co.  v.  Cornell,  86  Hun,  319,  324 ; 
Vernon  v.  Palmer,  16  J.  &  S.  231 ;  Carr  v.  Risher,  50  Hun, 
148.)     There  was  no  obligation  on  the  part  of  the  directors  of 
this  corporation  to  file  any  report  in  1896,  in  view  of  the  fact 
that  the  company,  for  some  years  previous  to  that  time,  had 
ceased  practical  operations  in  its  business.     {Bruce  v.   Platt^ 
80  N.  Y.  379.)     The  bonds  in  suit  having  been  acquired  from 
a  trustee  who  could  not  enforce  this  liability  againct  co-trus- 
tees, his  transferees  obtained  no  larger  rights  than  he  had. 
{C.  Nat.  Bank  v.  Colwell,  14  Daly,  361 ;  Knox  v.  Baldwin, 
80  N.  Y.  610  ;  McClave  v.  Thompson,  36  Hun,  367 ;  Easterly 
V.  Barber,  65  N.  Y.  252.)     The  three  years'  Statute  of  Limi- 
tations had  run  against  the  claim  herein  prior  to  the  com- 
mencement of  this  action,  and  especially  as  to  the  interest  upon 
these  bonds  which  accrued  prior  to  August,  1 893.     {Merchants 


1900.]  Morgan  v,  Heostrom.  227 

K  Y.  Rep.]  Points  of  counsel. 

Bank  v.  Bliss,  35  N.  Y.  412;  W.  A.  Co.  v.  Barlow,  63  N. 
Y.  62.) 

Norris  Morey  and  Thomas  B.  Stone  for  respondent.  The 
trustees  of  the  corporation  are  jointly  and  severally  person- 
ally liable  for  all  the  debts  of  the  corporation  then  existing 
upon  failure  to  file  the  report  required  by  section  30  of  the 
Stock  Corporation  Law,  and  they  may  be  sued  together  or  one 
trustee  held  responsible  for  all  the  debts,  nor  is  it  necessary  to 
recover  a  judgment  against  the  corporation  before  proceeding 
against  the  trustees.  {Roa^h  v.  Duckworth,  96  N.  Y.  391 ; 
Rector^  etc,  v.  Va^nderhilt,  98  N.  Y.  170 ;  Green  v.  Easton^ 
74  Hun,  329  ;  Ross  v.  Shadwick,  9  App.  Div.  311 ;  (7.  Mfg. 
Co.  V.  Reamer,  14  App.  Div.  408  \  M.  R.  <&  F.  Co.  v.  Baker^ 
16  App.  Div.  581 ;  153  N.  Y.  687 ;  S.  H.  Co.  v.  Bliss,  27  N. 
Y.  297 ;  Vincent  v.  Sands,  42  How.  Pr.  231.)  The  trustees 
of  a  corporation  are  liable  for  "  all  the  debts  "  of  the  corpora- 
tion upon  their  failure  to  make  and  file  the  annual  report. 
{Palmar  v.  Yan  Santvoord,  153  N".  Y.  615 ;  People  v. 
B.  S.  dk  C.  Co.,  131  K  Y.  140;  M.  R,  cfe  F.  Co.  v. 
Baker,  16  App.  Div.  583;  Allen  v.  Clark,  108  N.  Y. 
269;  Roach  v.  Duckworth,  95  N.  Y.  397;  Adams  v. 
Mills,  60  N.  Y.  533 ;  Jones  v.  Barlow,  62  N.  Y.  202  ;  Zee 
V.  Jacobs,  38  App.  Div.  531 ;  Boughton  v.  Otis,  21  N.  Y. 
261 ;  Vincent  v.  Sands,  1  J.  &  S.  511 ;  58  N .  Y.  673.) 
No  cause  of  action  had  accrued  to  this  plaintiflE  against  tlie 
defendants  before  the  repeal  of  section  12  of  the  Manufac- 
turing Act  of  1848  by  the  Laws  of  1890.  {Baiik  v.  Faber, 
1  App.  Div.  341 ;  150  N.  Y.  200 ;  Close  v.  Potter,  155  N. 
Y.  145.)  The  bonds  of  the  corporation  held  by  the  plaintiff 
became  due  and  payable  December  1,  1893,  and  by  the  failure 
of  the  trustees  of  the  company  to  file  the  annual  report  in 
January,  1894,  a  cause  of  action  accrued  against  the  defendants 
Holden  who  were  then  trustees.  {Rector,  etc.,  v.  Vandei'hilt, 
98  N.  Y.  170 ;  Duckworth  v.  Roach,  81  N.  Y.  49 ;  Bruce  v. 
Piatt,  80  N.  Y.  379 ;  Boughton  v.  Otis,  21  N.  Y.  261 ;  Car- 
ley  V.  Hodges,  19  Hun,  187 ;  Chapman  v.  Lynch,  156  N.  Y. 
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551 ;  Blake  v.  Clausm,  10  App.  Div.  223 ;  158  N.  Y.  727 ; 
Loaee  v.  Bullard^  79  N.  Y.  407 ;  Vincent  v.  Sands^  42  How. 
Pr.  231 ;  Cotmell  v.  Roach,  101  K  Y.  373.)  The  fact  that 
these  bonds  were  acquired  by  the  respondent  through  or  from 
E.  L.  Hedstrom  in  1884,  and  that  he  then  was  and  continued 
to  be  a  trustee  until  his  death  in  1894,  is  not  a  defense  for 
these  appellants.  {Cornell  v.  Roach,  101  N.  Y.  373 ;  Eastr 
erly  v.  Barber,  65  N.  Y.  252 ;  Knox  v.  Baldwin,  80  N.  Y. 
610 ;  Brigga  v.  Easterly,  62  Barb.  51 ;  McLean  v.  Thompson, 
36  Hun,  367 ;  Brackett  v.  Griswold,  103  N.  Y.  428 ;  Roberge 
V.  Winne,  144  N.  Y.  712;  Cohu  v.  Ilusson,  113  N.  Y.  662.) 
The  defendant  Arthur  E.  Hedstrom  is  liable  as  a  trustee  for 
the  non-performance  of  the  duty  of  the  trustees  to  make  and 
file  an  annual  report  in  January,  1896,  as  required  by  section 
30  of  the  Stock  Corporation  Law.  (  Wile  c&  B.  Co.  v.  R.  <& 
K,  F.  Z.  Co.,  4  Misc.  Rep.  423 ;  Halstead  v.  Dodge,  19  J.  & 
S.  169 ;  Matter  of  JV.  S.  S.  /.  Ferry  Co,,  63  Barb.  556 ; 
Beardsley  v.  Johnson,  121  N.  Y.  228.)  There  was  nothing 
in  the  condition  of  the  corporation  which  excused  the  directors 
from  making  and  tiling  their  annual  report  in  Januarj^,  1896. 
{Kincaid  v.  Dwindle,  59  N.  Y.  548 ;  Hollingshead  v.  Wood- 
ward, 107  N.  Y.  96 ;  Losee  v.  BuUard,  79  N.  Y.  407.) 

Landon,  J.  The  plaintiff  has  recovered  a  judgment  against 
the  defendants  for  the  amount  of  the  principal  and  interest 
of  ten  bonds  of  $1,000  each,  issued  by  the  Franklin  Iron 
Manufacturing  Company,  a  corporation  organized  in  1879  for 
the  purpose  of  mining  ore,  and  manufacturing  iron  in  this 
state,  under  chapter  40'  of  the  Laws  of  1848,  known  as  the 
Manufacturing  Act,  which  bonds  and  the  interest  thereon 
were  secured  by  a  mortgage  duly  given  by  the  company  upon 
its  real  estate.  Neither  the  company  nor  any  of  its  directors 
ever  tiled  any  annual  report.  The  recovery  was  had  under 
section  30  of  the  Stock  Corporation  Law  (Chapter  688,  Laws 
1 892)  which  declares  that  "  if  such  report  is  not  made  and 
tiled,  the  directors  shall  jointly  and  severally  be  personally 
liable  for  all  the  debts  of  the  corporation  then  existing."    The 
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ten  bonds  were  part  of  a  total  issue  of  $120,000  issued  Decem- 
ber 1,  1883,  payable  ten  years  from  date  with  interest  semi- 
annually. The  bonds  fell  due  December  1,  1893,  and  with 
interest  falling  due  June  1,  1893,  and  since  accruing,  remain 
unpaid.     The  mortgage  has  not  been  foreclosed. 

The  defendants  contend  that  bonds  of  a  corporation  issued 
upon  the  security  and  credit  of  a  mortgage  upon  the  corpora- 
tion's real  estate  are  not  within  the  meaning  and  intent  of 
section  30,  and,  therefore,  not  within  the  section  itself ;  that 
there  is  no  need  to  file  any  report  for  the  information  or  pro- 
tection of  creditors  thus  secured;  that  the  purchaser  knows ^ 
the  nature  of  his  security  and  accepts  and  relies  upon  it ;  that 
if  the  bonds  are  not  paid,  he  has  his  recourse  to  the  mortgage ; 
that  the  statute  is  penal  in  its  nature,  and  was  framed  for  the 
benefit  of  those  dealing  with  the  corporation,  and  giving  it 
credit  or  further  extending  it  in  the  ordinary  course  of  busi- 
ness. Reference  is  made  to  the  history  of  the  legislation. 
When  section  12  of  the  act  of  1848  was  enacted,  section  2  of 
the  same  act  prohibited  the  corporation  from  giving  a  mort- 
gage or  lien  upon  its  property,  and,  therefore,  the  corporation 
could  have  no  mortgage  bond  creditors.  By  chapter  517, 
Laws  of  1864,  the  act  was  amended  permitting  the  corporation 
to  mortgage  its  real  estate  upon  the  written  assent  of  stock- 
holders owning  two-thirds  of  its  stock.  This  provision  was 
extended  to  personal  property  by  chapter  481,  Laws  of  1871, 
and  to  franchises  and  privileges  by  chapter  163,  Laws  of  1878. 
The  argument  is  that  as  mortgage  debts  were  not  and  could 
not  be  made  under  the  original  act  of  1848,  and  as  when  such 
debts  were  authorized  by  subsequent  legislation,  they  would, 
when  contracted,  be  secured  by  the  mortgage,  they  formed  a 
new  class  with  a  new  security,  not  within  the  spirit  of  the 
original  enactment,  and  only  constructively  brought  within 
its  letter  by  the  subsequent  amendments,  which,  while  author- 
izing a  new  class  of  debts  upon  mortgage  security,  failed  to 
state  that  the  original  class  protected  by  the  annual  reports 
was  not  intended  to  be  enlarged ;  that  the  court  should  take 
notice  of  the  sequence  of  the  enactments,  and  not  place  a  new 
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class  of  secured  debts  under  an  old  statute  made  to  protect 
debts  not  otherwise  secured. 

The  argument  of  the  plaintiff  is  the  section,  itself,  which 
embraces  "  all  the  debts  of  the  corporation  then  existing," 
thus  including  all  and  excepting  none.  It  is  a  settled  rule  of 
construction  that  an  original  statute  and  all  its  amendments 
must  be  read  together  and  viewed  as  one  act  passed  at  the  same 
time.  {Blake  v.  Wheele?;  18  Hun,  496 ;  Lyon  v.  Manhaticm 
E.  Co,,  142  N.  Y.  298,  303 ;  Rogers  v.  Bradshaw,  20  Johns. 
735,  744.)  When  the  courts  make  an  exception  from  the 
letter  of  a  statute,  because  the  subject  excepted  is  not  within 
its  spirit  and  meaning,  they  do  so  to  avoid  a  result  so  unreason- 
able or  absurd  as  to  force  the  conviction  upon  the  mind  that 
the  excepted  subject  could  not  have  been  intended  by  the 
legislature,  and  that  if  it  had  been  presented  to  that  body,  it 
would  have  disclaimed  any  intention  to  include  it.  It  will 
suffice  to  refer  to  Rlggs  v.  Pahner  (115  N.  Y.  506)  and  Holy 
Trinity  Church  v.  U,  S,  (143  U.  S.  457)  in  which  the  rule  is 
discussed  and  illustrated.  The  whole  matter  was  revised  and 
re-enacted  in  the  Stock  Corporation  Law  of  1890,  and  pre- 
sumably if  this  particular  exception  had  been  overlooked  in 
the  previous  enactments,  it  would  then  have  been  inserted. 
This  court  has  held  that  that  act  declares  the  legislative  policy 
in  regard  to  the  various  laws  embraced  in  the  revision  made 
by  it,  and  that  section  30  was  but  a  continuation  of  prior  laws. 
{Bank  of  Metropolis  v.  Faher  (150  N.  Y.  200).  There  are 
not  lacking  some  considerations  tending  to  show  the  propriety 
of  including  debts  secured  by  mortgage  within  the  class  covered 
by  section  30,  and  thus  affirmatively  supporting  the  legislative 
intent  to  include  them.  They  are  no  less  debts  because 
secured.  The  court  has  said  that  the  section  embraces  every 
debt  of  every  nature.  {Roach  v.  Dxickworth,  95  N.  Y.  397 ; 
Jo7ies  V.  Barlow,  62  N.  Y.  202 ;  Adams  v.  Mills,  60  N.  Y. 
533.)  If  they  are  recovered  under  this  provision  the  mort- 
gage is  either  released  to  the  greater  protection  of  the  other 
creditors  or  the  directors  are  subrogated  to  the  plaintiff's 
rij:!its  under  the  mortgage  by  virtue  of  subdivision  2  of  sec- 
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tion  34  added  to  tlie  Stock  Corporation  Law  by  chapter  354, 
Laws  of  1899,  which  provides  that  *'  any  director  or  officer, 
wlio,  because  of  any  such  existing  or  future  liability,  shall  pay 
any  debt  of  the  corporation,  shall  be  subrogated  to  all  rights 
of  the  creditor  in  respect  thereof  against  the  corporate  prop- 
erty." We  refer  to  this  act  as  the  latest  evidence  that  the 
legislative  construction  is  that  mortgage  debts  are  within 
tlie  meaning  of  section  30,  and  for  no  other  purpose.  If  the 
Hjaturity  of  the  mortgage  debt  is  postponed  for  ten  years  or 
longer,  the  value  of  the  real  estate  mortgaged  may  so  depre- 
ciate as  to  be  practically  valueless  as  security,  and,  hence,  the 
creditor  may  have  the  greater  need  for  this  remedy. 

The  statute  gives  to  private  corporations  special  franchises 
and  privileges.  As  the  corporation  itself  can  have  no  sense 
of  legal  obligation  or  of  common  honesty  or  fairness,  the 
statute  makes  an  attempt  to  compel  its  directors,  under  pen- 
alty of  personal  liability,  to  communicate  to  the  public  such 
information  about  its  assets  and  liabilities  as  may  be  useful  to 
its  creditors.  The  extent  of  this  information  and  of  the  pen- 
alty for  withholding  it  are  purely  of  legislative  cognizance. 
The  provision  is  remedial  and  if  necessary  should  be  liberally 
and  not  narrowly  construed  so  as  to  embrace  the  debts  within 
the  language  of  the  act,  however  strictly  construed  as  to  the 
acts  of  the  directors  constituting  their  alleged  default,  or  as  to 
the  evidence  of  the  debt  of  the  corporation.  {MiUer  v.  White^ 
50  N.  Y.  137.)  Construing  section  30  according  to  its  terms 
and  in  the  light  of  its  history,  and  of  the  intention  of  the  leg- 
islature so  far  as  such  intention  may  reasonably  be  inferred, 
we  find  no  warrant  for  engrafting  upon  it  by  a  narrow  con- 
struction the  exception  for  which  the  defendants  contend. 

The  principal  of  the  bonds  became  due  Dec.  1, 1893.  The 
interest  thereon  falling  due  June  1,  1893,  is  unpaid,  and  no 
interest  has  since  been  paid.  The  principal  debt  of  the  cor- 
poration and  the  interest  became  due  within  the  meaning  of 
section  30,  at  those  dates  respectively,  and  as  to  the  defendants 
Holden,  the  directors  then  in  office,  the  cause  of  action  for 
tho  penalty  matured  at  the  same  dates.     {Janes  v.  Barlow^  62 
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N.  Y.  202 ;  Zosee  v.  BuUard,  79  K  Y.  404 ;  Rector  of 
Trinity  Church  v.  Vaixderhilt^  98  N.  Y.  170  ;  Duckworth  y. 
Roach,  81  N.  Y.  49.)  The  action  was  begun-  May  13, 1896, 
and  thns  within  the  tliree  years  limited  by  section  394  of  the 
Code  of  Civil  Procedure.  This  would  also  be  so  if  we  assume 
within  the  cases  cited  that  the  penalty  was  incurred  when  the 
bonds  were  first  issued,  or  during  any  of  the  ten  years  which 
they  had  to  run,  and  the  cause  of  action  to  recover  it  remained 
dormant  until  the  bonds  became  due. 

The  defendant  Hedstrom  was  elected  trustee  in  June,  1895, 
and  his  default  in  filing  the  report  occurred  in  January,  1896, 
and  his  liability  to  the  penalty  then  attached  because  the  debt 
was  "then  existing."  {Boughton  v.  Otis,  21  N.  Y.  261; 
Vincent  v.  Sands,  42  How.  Pr.  231  ;  aflSrmed,  58  K  Y.  673.) 

Tlie  complaint  charges  all  the  defendants  with  liability 
because  of  the  default  in  tiling  the  report  in  1896.  The 
answer  alleges  the  default  of  the  defendants  Holden  in  1893, 
and  thereupon  alleges  a  misjoinder  of  a  cause  of  action  against 
themselves,  with  a  separate  cause  of  action  against  the  defend- 
ant Hedstrom  whose  default  did  not  occur  until  1896.  This, 
however,  is  not  an  allegation  that  all  the  defendants  were  not 
liable  when  the  action  was  commenced,  but  that  their  liability 
accrued  at  different  dates.  The  statute  makes  every  director 
jointly  and  severally  liable  for  the  penalty  incurred  by  the 
default  of  the  board  of  wliich  he  is  a  member,  in  tiling  the 
report.  The  liability  is  for  debts  "  then  existing ''  —  that  is, 
whether  due  or  not.  Cumulative  penalties  are  not  favored, 
unless  expressly  declared  ;  besides,  the  penalty  does  not  exceed 
the  debt,  and  one  is,  therefore,  enougli.  Therefore,  successive 
defaults  by  the  same  directors  do  not  renew  as  to  them  the 
penalty  already  incurred,  but  when  a  new  member  comes  into 
the  board  a  new  default  makes  Iiim  jointly  and  severally  liable 
for  the  debts  "  then  existing  "  —  that  is,  he  becomes  jointly 
liable  with  the  old  members  of  the  new  defaulting  board.  As 
they  were  already  liable  because  of  their  previous  default,  the 
new  member  is  jointly  associated  with  them  in  that  liability, 
so  long  as  their  several  liability  is  concurrent.     This  is  enough 
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for  the  creditor's  purposes  if  he  bring  his  action  against  them 
all  before  the  Statute  of  Limitations  bare  that  liability,  as  in 
the  case  before  us. 

The  plaintiff  purchased  his  ten  bonds  in  January,  1884,  of 
Eric  L.  Hedstrom,  then  the  owner  thereof,  and  then  and  until 
his  death  in  October,  1894,  a  director  and  the  president  of  the 
company.  As  such  director  he  was  in  default  in  filing  the 
report  at  the  time  of  his  sale  of  the  bonds  to  the  plaintiff,  and 
he  could  not  enforce  the  penalty  against  his  co-directors. 
{Knox  V.  Baldwin,  80  N.  Y.  610.)  The  defendants  Holden 
urge  that  the  plaintiff  stands  in  his  shoes  and  cannot  recover 
against  them.  The  plaintiff  succeeded  to  the  title  of  Eric  L. 
Hedstrom  to  the  bonds,  but  not  to  the  penalties  and  disabili- 
ties consequent  upon  his  personal  nonfeasance  as  a  director  of 
the  corporation.  That  nonfeasance  did  not  affect  the  salable 
quality  of  the  bonds  themselves  {Cornell  v.  Roach,  101  N. 
Y.  373),  nor  deprive  the  plaintiff  in  his  character  as  creditor 
of  the  corporation  of  the  remedy  which  the  statute  gave  him. 

No  doubt  the  parties  in  drawing  their  pleadings  felt  some 
uncertainty  under  the  cases  as  to  the  year  in  which  the  direct- 
ors, other  than  the  defendant  Hedstrom,  incurred  the  penalty. 
A  mistake  of  date  due  to  a  mistake  as  to  the  date  the  law 
fixes,  is  not  reversible  error,  if  within  the  true  dates  the  plain- 
tiff has  shown  his  right  to  recover.  We  venture  to  solve  the 
uncertainty  thus : 

While  the  director,  Eric  L.  Hedstrom,  held  these  bonds,  his 
co-directors  incurred  no  penalty  in  his  favor  as  to  them. 
They  incurred  none  in  favor  of  the  plaintiff  until  after  he  by 
the  purchase  of  the  bonds  became  a  creditor  of  the  corpora- 
tion. Then  he  had  an  "existing  debt"  against  it.  The 
statute  affixes  the  penalty  as  to  existing  debts  "at  the 
time  "  the  default  in  filing  the  report  becomes  complete,  thus 
excluding  any  other  time.  The  plaintiff  bought  the  bonds  in 
January,  1884,  and,  therefore,  the  directors  first  thereafter 
making  default  in  tiling  the  report  incurred  the  penalty  as  to 
the  plaintiff.  The  defendants  Holden  were  then  directors. 
If  the  plaintiffs  bought  the  bonds  before  January  21st  of  that 
30 
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year,  the  penalty  was  incurred  upon  the  close  of  that  day ;  if 
after  that  date,  then  in  January,  1885.  If  these  views  are 
correct,  then  the  date  at  which  the  penalty  was  incurred  by 
the  Holdens  removes  it  from  attack  through  Eric  L.  Hed- 
strom's  default. 

Tlie  judgment  and  order  should  be  affirmed,  with  costs. 

Parkee,  Ch.  J.,  O'Brien,  Haight,  Vann  and  Cullen,  JJ., 
concur ;  Bartlett,  J.,  dissents. 

Judgment  and  order  affirmed. 


David  Boyd,  Individually,  and  as  Administrator  of  Samuel 
Boyd,  Deceased,  Appellant,  v.  Robert  Boyd  et  al., 
Respondents. 

Witness  —  Admissibilitt  op  Evidence  Tending  to  Contradict 
OR  Impeach.  Where  a  witness  upon  an  issue  whether  an  assignment  to 
his  nominee  of  a  sheriff's  certificate  of  redemption  is  a  forgery,  testi- 
fies tliat  he  furnished  the  money  to  the  assignor  to  make  the  redemp 
tion.  and  subsequently  paid  the  judgment  upon  which  he  redeemed,  evi- 
dence that  theretofore,  in  proceedings  supplementary  to  execution  against 
him,  he  had  testified  that  the  property  in  question  was  not  held  in  trust  for 
him,  and  that  he  did  not  know  the  assignor,  is  admissible  to  contradict  or 
impeach  his  testimony  at  the  trial,  since,  if  true,  it  furnished  a  reasonable 
basis  for  the  inference  that  the  assignment  was  genuine. 

Boyd  V.  Boyd,  21  App.  Div.  361,  reversed. 

(Argued  May  14,  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Octo- 
ber 20,  1897,  aiBrining  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  on  trial 
at  an  Equity  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Edward  W,  S.  Johnston  for  appellant.  The  court  erred  in 
receiving  the  testimony  of  the  defendants  Elise  Boyd  and 
Josepli  J.  Carberry.     The  testimony  that  was  given  by  them 
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was  within  the  inhibition  of  section  829  of  the  Code  of  Civil 
Procedure.  The  objection  was  properly  raised,  and  tlie  error 
in  receiving  the  testimony  was  in  no  respect  cured  on  the 
trial.  {Benner  v.  A.  D.  Co.,  134  N.  Y.  159 ;  S,  S.  G,  Co,  v. 
Potthmt,  80  N.  W.  Kep.  517;  Morgenthau  v.  Walker,  2 
Misc.  Rep.  246 ;  Beckm^  v.  J/.  R,  Co,,  87  Hun,  317 ;  Alex- 
ander V.  Davis,  42  W.  Va.  465  ;  Chaffee  v.  Goddard,  42  Hun, 
147 ;  Howell  v.  Manwaring,  3  N.  Y.  S.  R.  455 ;  Garvey  v. 
Oxoens,  37  Hun,  498;  Boughton  v.  Bogardus,  35  Hun,  198; 
Matter  of  Weeks,  23  App.  Div.  151.)  The  court  erred  in 
receiving  the  testimony  of  Robert  Boyd  over  the  objection 
and  exception  of  the  plaintifiF  that  it  was  within  the  inhibition 
of  section  829  of  the  Code.  {Mills  v.  Kemochan,  3  N.  Y. 
S.  R.  152;  Williams  v.  Da/vis,  7  Civ.  Ppo.  Rep.  283;  ViaU 
V.  Leavens,  39  Hun,  291 ;  Stua/rt  v.  Patterson,  37  Hun,  113 ; 
Heyne  v.  Doe7*fler,  124  N.  Y.  505  ;  Hill  v.  Ueermans,  17  Hun, 
470.)  The  court  improperly  rejected  proof  of  the  execution 
by  Robert  Boyd  of  plaintiff's  Exhibit  6  (an  alleged  assignment 
of  a  certificate  of  redemption)  for  identification,  and  of  the 
handwriting  of  Robert  Boyd  therein,  and  improperly  refused 
to  admit  plaintiff's  Exhibit  6  for  identification  in  evidence, 
together  with  evidence  of  a  comparison  by  competent  wit- 
nesses of  that  proved  handwriting  of  Robert  Boyd  and  the 
handwriting  in  thesignature  of  the  disputed  paper.  {Beach 
V.  City  of  Elmira,  34  N.  Y.  S.  R.  523 ;  Bell  Y,Merrifield, 
109  N.  Y.  203  ;  Blair  v.  Bartlett,  75  N.  Y.  150 ;  Bruen  v. 
Hone,  2  Barb.  587 ;  C  P.  P.  i&  Mfg.  Co.  v.  Walker,  114 
N.  Y.  7;  W.  G.  L.  Co.  v.  Y.  G.  L.  Co.,  14  Wkly.  Dig.  95; 
Shewrer  v.  Field,  6  Misc.  Rep.  189 ;  Hadcock  v.  O^Raurke, 
17  N.  Y.  S.  R.  894;  Patrick  v.  Shaffer,  94  N.  Y.  423; 
Taylo7*  v.  Taylor,  63  Hun,  303.)  The  trial  court  erred  in 
rejecting  the  offer  of  the  plaintiff  to  prove  that  the  defend- 
ant Robert  Boyd  had  forged  the  signature  of  Samuel  Boyd 
to  this  plaintiff's  Exhibit  6  for  identification,  and  that  that 
forged  paper  was  one  of  three  papers  which  Robert  Boyd  had 
ordered  his  attorney  to  prepare,  which  he  had  handed  back 
to  the  attorney  as  having  been  executed  by  Samuel  Boyd, 
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and  all  of  which  papers  purport  to  bear  the  same  date, 
and  to  have  the  same  handwriting  of  Robert  Boyd  as  to 
the  filling  in  of  the  date  thereof,  and  purport  to  be  wit- 
nessed by  the  same  subscribing  witness  and  proved  by  tliat 
subscribing  witness  before  the  same  notary  public,  and  which 
three  papers  included  this  document  forged  by  Robert  Boyd, 
and  the  paper  in  dispute  in  this  action,  along  with  a  third,  and 
that  Robert  Boyd  had  admitted  that  this  Exhibit  6  for  identi- 
iication  so  proved  to  have  been  forged  by  Robert  Boyd  was 
not  signed  by  Samuel  Boyd,  and  that  such  forged  signature 
bore  the  same  indicia,  and  was  stroke  for  stroke,  line  for  line, 
and  dot  for  dot  the  same  as  the  alleged  signature  to  the  dis- 
puted paper  herein.  {People  v.  Everkardt^  104  N.  Y.  59; 
People  v.  Lyon,  1  N.  Y.  Cr.  Rep.  401 ;  BurJc^  v.  State,  6  S. 
W.  Rep.  302 ;  Fay  v.  Lynch,  17  Wkly.  Dig:  349 ;  Bex  v. 
Yoke,  R.  &  R.  531 ;  Reg.  v.  Proud,  L.  &  C.  C.  C.  97 ;  Beg. 
v.  Bichardsori,  2  F.  &  F.  343 ;  Commonwealth  v.  Tuck^- 
man,  10  Gray,  173;  Commomoealth  v.  Shepard,  1  Allen, 
575 ;  Commonwealth  v.  Eastman,  1  Cush.  189.) 

Henry  Daily,  Jr.,  for  respondents.     There  was  no  error  in 
the  reception  or  rejection  of  evidence.     {Moore  v.  N'.  Y.  E,  B, 
B.  Co.,  1 26  N.  Y.  671 ;  Springer  v.  Bien,  128  N.  Y.  99  ;  Stokes 
V.  Stokes,  155  N.  Y.  591 ;  Shaw  v.  Broadhent,  129  N.  Y.  114 
Weed  v.  Burt,  78  N.  Y.  191 ;  Webh  v.  Buckelew,  82  K".  Y.  555 
People  V.  Johnson,  38  N.  Y.  63  ;  Campbell  v.  Consalus,  25  N 
Y.  613;  Cauhape  v.  Parke  Davis  cfe  Co.,  121  N.  Y.  152; 
Hoicse  v.  Lockwood,  137  N.  Y.  259.)     None  of  the  testimony 
received  was  within  the  inhibition  of  section  829  of  the  Code 
of  Civil  Procedure.     {Pinney  v.  Orth,  88  N.  Y.  447  ;  Lewis 
v.  Merritt,  98  N".  Y.  206  ;   Wadsworth  v.  Ileermuns,  85  N.  Y. 
639  ;  Nay  v.  CurUy,  113  N.  Y.  575  ;  Heir  v.  Grant,  47  N.  Y. 
278  ;  Hard  v.  Ashley,  117  N.  Y.  606  ;  Nearpass  v.  Gilman, 
104  N.  Y.  506  ;  Simmons  v.  Havens,  101  N.  Y.  427 ;  Ten  Eyck 
v.  Craig,  62  K  Y.  406.) 

O'Brien,  J.     This  action  was  brought  under  section  1473 
of   the   Code  by  the  plaintiff,   in  his  capacity   as  adminis- 
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trator  and  sole  heir  at  law  of  a  deceased  person,  who,  it  is 
alleged,  was,  at  the  time  of  his  death,  entitled  to  a  sheriff's 
deed  of  certain  real  estate  described  in  the  complaint,  and 
which  had  been  sold  by  the  sheriff  on  execution  and  redeemed 
by  the  deceased  as  a  junior  judgment  creditor.  The  relief 
prayed  for  is  that  the  sheriff,  who  was  made  a  party  defend- 
ant, be  adjudged  to  execute  a  deed  to  the  plaintiff  of  the  lands, 
and  that  a  certain  paper  purporting  to  be  an  assignment  of 
the  certificate  of  redemption  by  the  deceased  in  his  lifetime, 
which  it  is  alleged  is  a  false  and  forged  paper,  be  adjudged  to 
be  null  and  void,  and  that  a  deed  to  the  person  named  as 
assignee  in  the  false  paper,  and  by  him  to  the  other  defend- 
ants, be  declared  fraudulent  and  void. 

The  controversy  arises  upon  the  following  facts :  On  March 
5th,  1872,  a  judgment  was  recovered  against  the  defendant 
Robert  Boyd  and  another,  at  the  suit  of  the  People,  as  sure- 
ties upon  a  forfeited  bail  bond.  The  premises  described  in 
the  complaint  were  sold  upon  execution  issued  on  this  judg- 
ment January  11,  1873,  the  defendant  Boyd  then  having  the 
title.  The  sheriff  issued  a  certificate  to  the  purchaser,  which 
was  duly  recorded. 

On  the  9th  of  April,  1874,  the  premises  sold  were  redeemed 
by  Samuel  Boyd,  the  deceased,  as  a  judgment  creditor  of 
Robert  Boyd,  the  owner,  upon  a  judgment  duly  entered 
April  4th,  1874,  by  payment  of  the  purchaser's  bid  and 
interest.  The  usual  certificate  of  redemption  was  delivered 
to  the  deceased  by  the  sheriff,  and  thereupon  he  became  enti- 
tled to  a  deed  of  the  lands  so  redeemed,  but  died  on  the  16th 
of  April,  1883,  intestate,  without  having  received  any  deed. 

The  plaintiff  alleges  in  his  complaint  that  on  April  2d,  1883, 
the  defendants  Robert  Boyd  and  Elise  Boyd,  his  wife,  and 
Joseph  J.  Carberry,  conspiring  together  with  intent  to  cheat 
and  defraud  the  deceased,  Samuel  Boyd,  who  then  held  the 
certificate  of  redemption,  and  his  heire  and  legal  representa- 
tives, of  all  their  right,  title  and  interest  in  and  to  said  premises 
so  redeemed,  and  to  a  conveyance  thereof  from  the  sheriff, 
made  or  caused  to  be  made,  and  did  produce  and  utter  as  true. 
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a  false,  forged,  fabricated  and  fraudulent  paper  writing,  pur- 
porting to  be  an  assignment  of  said  certificate  of  redemption 
from  said  Samuel  Bojd  to  the  defendant  Elise  Boyd,  wife  of 
E-obert  Boyd ;  that  this  paper  writing  purported  to  have 
been  executed  by  the  deceased  and  witnessed  by  the  defend- 
ant Carberry  as  a  subscribing  witness,  in  fact  was  never  so 
executed  and  was  in  fact  a  forgery ;  that  in  pursuance  of  said 
conspiracy  and  with  the  same  fraudulent  intent,  the  defendants 
Robert  Boyd  and  wife  and  Carberry  did,  on  the  26th  of  Janu- 
ary, 1885,  present  this  false  writing,  purporting  to  be  an 
assignment  of  the  certificate  of  redemption,  to  the  sheriff  and 
caused  him  to  execute  and  deliver  to  said  Elise  Boyd,  as 
assignee  of  the  certificate,  a  conveyance  of  the  lands  so 
redeemed  which,  with  the  false  writing  above  mentioned,  was 
recorded  in  the  clerk's  ofiice  of  the  county. 

It  is  further  alleged  in  the  complaint  that  the  defendants, 
with  the  same  fraudulent  intent  and  purpose,  caused  the 
defendant  Elise  to  convey  the  lands  to  the  defendant  Car- 
berry on  September  7th,  1885,  by  deed  recorded  December 
3d,  1885,  and  that  with  a  like  purpose  and  intent  the  latter 
conveyed  to  the  defendant  Robert  Boyd  by  deed  dated  Sep- 
tember 14th,  1885,  and  recorded  December  3d,  1885.  The 
latter  was  in  possession  of  the  premises  at  the  time  of  the 
commencement  of  this  action. 

It  is  quite  apparent  that  the  controversy  turned  upon  the 
character  of  the  paper  which  purported  to  be  an  assignment 
by  the  deceased  to  Elise,  the  wife  of  Robert  Boyd,  of  the  cer- 
tificate of  redemption.  If  that  was  a  genuine  paper  the  sheriff 
had  already  conveyed  the  premises  to  the  party  holding  the 
certificate  of  redemption,  and  the  plaintiff  had  no  case.  If, 
on  the  contrary,  it  was  a  false  paper,  never  in  fact  executed 
by  the  deceased,  neither  that  nor  the  conveyance  based  upon 
it  constituted  any  obstacle  to  the  plaintiff's  right  as  adminis- 
trator and  heir  at  law  of  the  deceased.  The  issue  between 
the  parties  was,  therefore,  one  of  fact  concerning  the  true 
nature  of  the  instrument  which  purported  to  transfer  to  Elise 
all  the  rights  of  deceased  under  the  certificate  of  redemption. 
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The  trial  court  determined  this  issue  in  favor  of  the  defend- 
ants and  dismissed  the  complaint,  and  the  judgment  has  been 
affirmed  on  appeal. 

There  was  evidence  before  the  trial  judge  tending  to  show 
that  this  was  a  false  paper,  but  clearly  it  was  not  so  strong  or 
conclusive  as  to  require  him  to  iind  and  decide  that  it  was. 
The  finding  at  the  trial  in  favor  of  the  defendants  on  the  facts 
is  conclusive  on  this  court,  and  there  is  nothing  before  us  but 
the  questions  of  law  raised  during  the  trial  by  exceptions.  In 
a  case  of  this  character  we  ought  not  to  interfere  with  the 
judgment  below  for  rulings  at  the  trial  which,  though  techni- 
cally wrong,  were  immaterial  and  could  not,  in  any  fair  view 
of  the  case,  have  prejudiced  the  defeated  party.  But  the 
exceptions  appearing  in  this  record  raise  important  questions 
of  law  which  must  have  affected  the  whole  course  of  the  trial, 
and,  as  decided  by  the  learned  trial  judge,  must  have  operated 
to  the  prejudice  of  the  plaintiff.  This  will  plainly  appear 
when  we  refer  to  some  of  the  rulings  and  have  pointed  out 
their  bearing  upon  the  merits  of  the  case. 

1.  The  plaintiff's  counsel  produced  a  paper  purporting  to 
be  an  assignment  by  the  deceased  of  another  certificate  of 
redemption  of  other  lands  of  Robert  Boyd,  sold  upon  execu- 
tion and  redeemed  by  the  deceased  as  a  judgment  creditor. 
This  paper  is  dated  the  same  day  as  the  one  in  question  in  this 
action,  is  attested  by  the  same  subscribing  witness  and  proved 
in  the  same  manner.  The  record  contains  photographic  copies 
of  both  papers.  It  is  evident  that  they  were  drafted  by  the 
same  person,  and  the  signature  of  the  deceased  to  each  is 
apparently  in  the  same  handwriting,  and  they  differ  in  appear- 
ance only  in  the  fact  that  the  one  so  produced  is  left  in  blank 
for  the  name  of  the  assignee  to  be  inserted.  The  counsel  also 
produced  a  judgment  record  of  an  action  in  the  Superior 
Court  of  the  city  of  New  York,  in  which  the  defendant  Rob- 
ert Boyd  was  plaintiff  and  the  plaintiff  in  this  action  was  the 
defendant  in  his  individual  and  representative  capacity.  It 
appeared  from  the  pleadings  that  Robert  claimed  the  benefit 
of  the  assignment  in  blank  of  the  certificate,  and  that  he  was 
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virtually,  under  the  assignment,  entitled  to  the  lands  described 
in  the  same  and  to  the  deed  of  the  same,  while  the  defendant 
in  his  answer  insisted,  as  he  insists  in  this  case,  that  the 
deceased  had  never  made  any  assignment  of  the  certificate  of 
redemption,  and  that  the  right  to  the  deed  was  in  him  as  the 
pereonal  representative  and  heir  at  law  of  the  deceased.  It 
appeared  from  the  findings  of  the  court  in  the  case  that  it  was 
decided  in  the  action  that  the  deceased  never  signed  or  exe- 
cuted the  paper,  and  that  the  signature  purporting  to  be  his 
was  not  genuine.  The  counsel  offered  the  paper  and  the 
judgment  record  in  evidence,  but  both  were  excluded  upon 
the  objection  of  the  defendants,  to  which  ruling  an  exception 
was  taken.  The  learned  counsel  for  defendants  attempted  to 
justify  this  ruling  upon  the  ground  that  the  paper  and  the 
judgment  roll  in  the  former  action  related  to  another  parcel 
of  land  redeemed  by  the  deceased,  and  had  no  relation  to  the 
land  in  question.  But  the  fact  that  the  papers  related  to  dif- 
ferent parcels  of  land  was  wholly  immaterial,  since  the  com- 
petency of  the  proof  offered  did  not  depend  upon  the  identity 
of  the  property  described  in  the  two  papers,  but  upon  other 
considerations.  The  proof,  if  admitted,  would  show  or  tend 
to  show  that  a  transaction  precisely  similar  to  that  which  is 
called  in  question  in  this  action  between  the  same  parties,  or 
some  of  them,  was  tainted  with  the  same  vice  which  is  alleged 
against  the  transaction  involved  in  this  action.  It  tended  to 
prove  that  the  defendants  at  least  attempted,  by  means  of 
false  papers,  made  at  the  same  time  and  in  the  same  way,  to 
transfer  to  themselves  another  portion  of  the  estate  of  the 
deceased  which  the  plaintiff  represents.  It  is  argued  by  the 
learned  counsel  for  the  plaintiff  that  the  transaction  excluded 
by  the  rulings  of  the  court  was  proof  of  the  conspiracy 
charged  in  the  case  at  bar,  and  that  the  paper  offered,  pur- 
porting to  have  been  executed  by  the  deceased,  was  a  proper 
standard  by  which  to  determine,  under  the  statute,  the  genu- 
ineness of  the  signature  to  the  paper  which  is  the  foundation 
of  the  defendants'  title  in  this  case. 

It  may  be  that  the  proof  offered  was  admissible  on  one  or 
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more  of  the  grounds  thus  urged,  but  we  do  not  think  it  neces- 
sary to  consider  that  feature  of  the  argument,  since  we  are  of 
opinion  that  the  question  may  be  viewed  in  a  broader  light 
and  determined  by  a  safer  and  more  simple  rule. 

The  paper  purporting  to  be  an  assignment  of  another  cer- 
tificate of  redemption  held  by  the  deceased,  when  taken  with 
the  judgment   record,  tended  to   prove   a  contemporaneous 
fraud  by  the  same  parties  upon  tlie  same  estate,  similar  in  all 
respects  to  the  one  which  the  plaintiff  has  assailed  in  this 
■action.     It  was  none  the  less  a  fraud  upon  the  deceased  and 
upon   the  plaintiff,  because  it  also  involved  forgery,  or  the 
making  and  uttering  of  a  false  paper.     In  all  cases  where  it 
is  alleged  that  a  party  has  acquired  the  property  of  another 
through  some  fraudulent  device,  the  charge  may  be  supported 
by  proof  of  contemporaneous   acts   of   the   same   character. 
{Benham  v.  Can/y  11  Wend.  83  ;  Jackson  v.  Timmerman^  12 
Wend.  299  ;  Cary  v.  IlotaUing,  1  Hill,  311 ;  Hall  v.  Naylor^ 
18  K  Y.  588 ;  Miller  v.  Barber;  66  N;  Y.  558 ;  Mayer  v. 
Peoj>l€,  80  N.  Y.  364;    Van  KUek  v.  Leroy,  4  Abb.  [N.  S.] 
431.)     The   paper  offered   was   delivered   to  the   defendant 
Kobert,  and  in  the  subsequent  suit  he  asserted  title  to  the 
property  described  in  it  against  the  present  plaintiff.     If  the 
plaintiff  in  the  present  action  could  show  that  the  defendants 
acquired,  or  attempted  to  acquire,  title  to  other  portions  of 
the  property  of  the  deceased  by  means  similar  to  that  charged 
in  the  complaint,  the  proof  was  competent.     Of  course  it  was 
not  conclusive,  but  it  was  admissible.     The  paper  itself,  when 
supplemented  by  the  judgment  record,  did  tend  to  prove  that 
fa«t.     The  record  of  the  present  case,  now  before  us,  does 
not  contain  the  former  judgment  in  full.     It  does  contain  the 
pleadings  and  the  findings  of  the  court  so  far  as  they  relate 
to  the  character  of  the  paper  which  was  involved  in  that 
action,  and  enough  appears  to  show  that  the  proof  offered  was 
improperly  excluded.     The  record  was  not  pleaded  or  offered 
as  a  former  adjudication  between  the  parties  of  any  issue 
involved  in  this  case,  but  simply  as  evidence  of  a  material 
fact,  and  as  such  it  was  admissible. 
31 
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The  grounds  upon  which  evidence  of  this  cliaracter  is 
admitted  have  not  always  been  stated  by  courts  in  the  same 
language,  but  I  think  there  is  neither  reason  nor  authority  to 
support  the  proposition  that  it  must  always  be  limited  to  cases 
where  motive  is  material.  But,  even  if  that  were  so,  it  can- 
not be  said  that  intention  or  motive  was  immaterial  in  this 
case.  The  plaintiff  had  the  right  to  show  if  he  could  a  fraudu- 
lent intent,  purpose  or  motive  on  the  part  of  the  defendant  to 
make  and  utter  the  spurious  paper,  since  that  had  some  bear- 
ing on  the  question  whether  in  fact  he  actually  made  it. 
Proof  of  other  and  similar  fraudulent  acts  is  admissible  when 
it  appears  that  there  is  such  a  connection  between  the  trans- 
actions as  to  authorize  the  inference  that  both  frauds  are  part 
of  one  general  scheme,  and  where  transactions  of  a  similar 
character  by  the  same  party  are  closely  connected  in  point  of 
time,  and  otherwise,  tlie  inference  is  reasonable  that  their  pur- 
pose and  origin  are  the  same.  The  reason  for  receiving  evi- 
dence of  this  character  was  very  clearly  stated  in  a  recent  case 
as  follows  :  "  Acts  which  are  part  of  one  general  scheme  or 
plan  of  fraud,  designed  and  put  in  execution  by  the  same  per- 
son, are  admissible  to  prove  that  an  act  which  has  been  done 
by  some  one  was  in  fact  done  by  the  person  who  designed  and 
pursued  the  plan,  if  the  act  in  question  is  a  necessary  part  of 
the  plan."  {Fowle  v.  Childy  164  Mass.  213 ;  iT.  Y.  M,  Z.  Ins. 
Co.  V.  Armstrong^  117  TJ.  S.  591 ;  Jordan  v.  Osgood^  100 
Mass.  457.) 

2.  Robert  Boyd  was  sworn  as  a  witness  in  his  own  behalf, 
and  was  asked  who  furnished  the  money  to  the  deceased  which 
was  paid  to  redeem  from  the  sheriff's  sale.  The  witness  was 
permitted,  against  the  plaintiflE's  objection  and  exception  to 
the  competency  of  the  inquiry,  to  answer  that  he  furnished 
the  money  himself,  though  he  was  the  defendant  in  the  judg- 
ment under  which  the  redemption  was  made.  The  witness 
was  also  permitted  to  testify  that  he  never  signed  the  name  of 
the  deceased  to  the  disputed  paper,  although  the  question  was 
objected  to  by  plaintiffs  counsel  as  within  the  inhibition  of 
section  829  of  the  Code,  which  objection  was  overruled  by  the 
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court  and  the  plaintiff's  counsel  Excepted.  He  was  also  asked 
if  he  had  not  paid  the  judgment  under  which  the  deceased 
redeemed  before  liis  death,  and,  against  the  plaintiff's  objec- 
tion that  the  question  was  incompetent,  he  was  permitted  to 
answer  that  he  liad.  When  it  appeared  from  the  cross-exam- 
ination of  the  witness  that  these  transactions  were  with  the 
deceased,  the  plaintiff's  counsel  moved  to  strike  out  the  answer 
as  within  the  prohibition  of  section  829  of  the  Code.  The 
motion  was  denied  and  the  plaintiff's  counsel  excepted.  This 
ruling  was  error.  The  witness  was  the  principal  defendant  in 
the  action,  deriving  his  claim  of  title  from  the  deceased  under 
the  disputed  assignment  of  the  certificate  of  redemption.  He 
was  permitted  to  testify  to  what  was  clearly  a  personal  trans- 
action with  the  deceased  against  the  plaintiff,  who  was  his 
personal  representative  and  heir  at  law.  {G^rey  v.  Grey,  47 
K".  Y.  552.)  Inasmucli  as  this  testimony  tended  to  show  that 
the  deceased  was  never  the  beneficial  holder  of  the  certificate, 
and  that  the  witness  at  all  times  was,  the  deceased  being  sim- 
ply a  trustee  for  his  benefit,  the  answers  were  quite  material. 
The  statute  excludes  all  testimony  on  the  part  of  a  surviv- 
ing or  interested  party  "  concerning  a  personal  transaction  '^ 
with  the  deceased.  This  prohibition  cannot  be  evaded  by  any 
indirection,  as  by  offering  testimony  of  some  negative  fact. 
When  it  appears  that  there  was  a  personal  transaction  and 
that  the  testimony  offered  tends  to  show  either  what  did  take 
place  between  the  parties  or  what  did  not,  it  must  be  excluded 
by  force  of  the  statute  so  long  as  it  concerns  the  transaction 
or  justifies  an  inference  as  to  what  it  really  was.  The  statute 
may  be  as  effectually  violated  by  testimony  of  a  negative  char- 
acter as  by  affirmative  proof  of  what  actually  took  place. 
The  testimony  of  Robert  that  he  never  signed  the  name  of  the 
deceased  to  the  paper  in  controversy  illustrates  the  manner  in 
which  a  prohibitive  statute  may  be  evaded  by  the  ingenuity 
of  counsel.  Of  course,  if  the  plaintiff's  theory  of  the  case 
be  the  true  one,  then  there  never  was  any  personal  transaction 
with  the  deceased,  since  it  is  alleged  that  the  deceased  never 
executed  or  delivered  the  paper  and  that  it  is  a  spurious 
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mstrument.  But  on  the  other  hand  the  defendants  insist  that 
it  is  the  genuine  act  of  the  deceased  and  that  he  signed  and 
delivered  it  at  the  date  specified.  Hence,  upon  the  defend- 
ants' theory  there  was  a  personal  transaction,  which  consisted 
in  the  execution  and  delivery  tO  the  wife  of  the  witness,  under 
whom  he  claimed  title,  of  a  written  assignment  of  the  certifi- 
cate of  redemption.  The  witness  gave  testimony  to  prove 
that  transaction.  If  it  did  not  prove  or  tend  to  prove  it,  then 
it  was  not  admissible  at  all.  But  when  he  swore  that  he  never 
signed  the  paper  his  testimony  tended  to  prove  that  the 
deceased  did,  since  there  was  no  claim  that  any  one  else  had 
anything  to  do  with  the  transaction.  His  testimony,  under 
the  circumstances,  had  nearly  the  same  probative  value  as  if 
he  had  sworn,  as  the  other  witnesses  did,  that  he  was  actually 
present  at  the  time  and  saw  the  deceased  affix  his  signature  to 
the  instrument.  The  testimony,  therefore,  was  concerning  a 
personal  transaction  with  the  deceased,  since  it  was  an  attempt 
to  prove  it  by  negative  instead  of  affirmative  testimony.  If 
the  witness  was  not  competent  to  prove  what  took  place  at 
that  transaction  by  direct  or  affirmative  testimony  he  was  not 
competent  to  prove  it  by  indirect  or  negative  testimony. 
{Clift  v.  Moses^  infra  ;  Walsh  v.  McArdU^  78  Hun,  411.) 
His  wife  swore,  and  it  was  admitted,  that  he  was  present 
when  the  paper  was  signed  by  the  deceased  as  a  genuine 
instrument.  Hence,  if  it  be  true  that  such  a  transaction  ever 
took  place,  the  witness  participated  in  it  and  could  not  testify 
concerning  it  either  affirmatively  or  negatively. 

The  defendant  Elise  Boyd,  wife  of  the  defendant  Robert 
Boyd,  was  sworn  generally  as  a  witness  for  the  defendants, 
and  the  defendant  Carberry  was  a  witness  in  his  own  behalf. 
Both  testified  that  they  were  present  and  saw  the  deceased 
sign  the  disputed  paper.  The  question  which  elicited  these 
answers  was,  in  each  case,  objected  to  as  within  the  inhibition 
of  section  829  of  the  Code ;  but  the  objection  was  overruled 
and  the  plaintiff's  counsel  excepted.  This  testimony  should 
have  been  excluded.  They  were  not  only  defendants  in  the 
action,  but  parties  under  or  through  whom  the  defendant 
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Robert  Boyd  claimed  title,  and  they  testified  against  the  plain- 
tiff, the  administrator,  to  what  was  clearly  a  personal  transact 
tion  with  the  deceased.  Elise  was  the  person  to  whom  the 
disputed  assignment  was  made,  and  she  is  named  as  the 
assignee  in  the  paper.  Carberry  was  the  subscribing  witness, 
and  both  were  present  when  they  claimed  the  deceased  executed 
the  instrument.  They  testified  to  a  transaction  which  the 
deceased,  had  he  been  alive,  could  have  denied  or  qualified. 
It  was,  therefore,  a  personal  transaction,  within  the  meaning 
of  the  Code..  {Holcomh  v.  Holcomb,  95  N.  Y.  316 ;  Clift  v. 
Moses,  112  N.  Y.  426 ;  In  re  Eysaman,  113  N.  Y.  62 ;  Adams 
V.  Morrison,  Id.  152 ;  In  re  Dunham,  121  N.  Y.  575  ;  Devlin 
V.  Greenwich  Sav,  Bank,  125  N.  Y.  756 ;  Petrie  v.  Petrie^ 
126  N.  Y.  683;  In  re  Bemsee,  141  N.  Y.  392;  Martin  v. 
Hillen,  142  N.  Y.  140 ;  In  re  Callister,  153  N.  Y.  294.) 
The  testimony  was  clearly  forbidden  by  the  statute,  and  after 
it  was  admitted  there  was  no  distinct  ruling  that  cured  the  error 
within  the  principle  sanctioned  by  this  court.  (^Blashfield  v. 
Empire  State  Telephone  dk  T.  Co,,  147  N.  Y.  520.) 

The  testimony  of  the  three  defendants  did  not  come  within 
the  exception  recognized  in  Pinney  v.  Orth  (88  N.  Y.  447), 
and  the  cases  which  follow  it.  The  rule  laid  down  in  that 
case  precludes  the  surviving  party  to  a  personal  transaction 
with  a  deceased  person  from  testifying  to  what  passed  between 
them  personally,  or  did  not  pass,  as  against  the  personal  repre- 
sentative of  the  deceased,  but  does  not  preclude  the  survivor 
from  testifying  to  extraneous  facts  or  circumstances  which 
tend  to  show  that  a  witness  who  has  testified  affirmatively  to 
such  a  transaction  has  testified  falsely,  or  that  it  is  impossible 
that  his  statement  can  be  true,  as,  for  instance,  that  the  sur- 
vivor was  at  the  time  of  the  alleged  transaction  absent  from 
the  country  and,  therefore,  that  the  interview  could  not  have 
occurred.  In  this  case  the  three  surviving  parties  to  the 
transaction  were  allowed  to  testify  to  what  did  or  did  not  take 
place,  and  if  their  testimony  was  accepted  it  was  nearly  con- 
clusive upon  the  court  on  the  issue  whether  the  i>aper  was 
genuine  or  spurious.     I  have  not  overlooked  the  circumstance 
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that  at  a  snbseqnent  stage  of  the  trial  the  learned  trial  jndge 
stated  that^  of  his  own  motion,  he  had  stricken  out  all  the 
testimony  of  these  two  witnesses  with  respect  to  the  actnal 
execution  of  the  paper,  although  the  testimony  of  Robert, 
which  has  been  referred  to,  was  not  included  in  the  statement. 
But  as  soon  as  that  statement  was  made  the  defendants'  counsel 
recalled  both  of  them  and  proceeded  to  prove  under  like 
objection  and  exception  that  the  signature  to  the  paper  was 
the  genuine  signature  of  the  deceased  from  their  knowledge 
of  the  handwriting.  After  having  sworn  that  they  were 
present  and  saw  the  deceased  sign  the  paper  the  inquiry  as  to 
their  opinions  based  upon  knowledge  of  handwriting  would 
seem  to  be  quite  perfunctory.  When  a  witness  has  testified 
to  a  fact  from  personal  knowledge  and  observation  it  must 
be  expected  that  he  will  testify  to  the  same  fact  as  matter  of 
opinion.  The  witnesses  were  so  committed  that  it  was  pos- 
sible for  them  to  express  but  one  opinion  on  the  subject,  if, 
indeed,  it  could  be  called  an  opinion  at  all,  in  any  legal  sense. 
The  process  of  separating  what  a  witness  swears  to  from  per- 
sonal knowledge  and  observation,  from  what  he  subsequently 
asserts  in  the  same  direction  as  matter  of  opinion,  is  too  subtle 
and  unsafe  to  be  used  by  either  the  jury  or  the  court  in 
determining  the  weight  and  value  of  evidence.  It  is  very 
clear  that  the  learned  judge  gave  considerable  weight  to  the 
testimony  of  these  two  witnesses,  and  it  is  quite  difficult  to 
say  that  he  rejected  what  they  stated  as  matter,  of  personal 
knowledge  and  adopted  what  they  asserted  as  mere  matter  of 
opinion,  or  that  the  witnesses  themselves  observed  any  such 
refined  distinction. 

3.  It  will  be  remembered  that  the  defendant  Robert  Boyd 
was  permitted  to  testify  that  he  furnished  the  money  to  the 
deceased  to  make  the  redemption,  and  subsequently  paid  the 
judgment  upon  which  he  redeemed.  This  testimony  tended  to 
show  that  the  deceased  held  the  title  and  the  certificate  as  trus- 
tee for  Robert.  If  true,  it  furnished  a  reasonable  basis  for 
the  iriference  that  the  assignment  was  genuine,  since  it  was 
the  duty  of  the  deceased  to  transfer  the  property  to  the  real 
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beneficiary.  The  plaintiff  had  the  right  to  contradict  the  tes- 
timony of  Robert  in  that  regard,  since  the  court  evidently 
regarded  it,  as  in  fact  it  was,  very  material.  The  plaintiff's 
counsel  produced  the  written  examination  of  Robert  taken  in 
proceedings  supplementary  to  execution,  filed  in  September, 
18S3,  and  offered  to  show  by  it  that  he  then  declared  that 
none  of  the  property  sold  on  execution  was  held  in  trust  for 
him  and  that  he  did  not  know  the  deceased.  The  testimony 
offered  was  excluded  and  plaintiff's  counsel  excepted.  We 
think  it  was  admissible,  since  it  contained  the  admissions  or 
declarations  of  the  witness  tending  to  contradict  or  impeach 
his  testimony  at  the  trial,  to  the  effect  that  he  furnished  the 
money  for  which  the  certificate  was  issued  and  paid  the  judg- 
ment. In  other  words,  if  his  testimony  in  that  regard  con- 
tained in  the  written  examination  was  true,  there  was  no 
secret  trust  for  his  benefit,  represented  by  the  certificate 
in  the  hands  of  the  deceased. 

There  are  some  other  exceptions  in  the  case  that  might  be 
difficult  to  answer,  but  since  they  may  be  obviated  upon 
another  trial  it  is  unnecessary  to  consider  them.  It  may  be 
quite  true,  as  intimated  by  the  court  below,  that  the  charge 
stated  in  the  complaint  is  unjust  to  the  defendants  and  has  its 
origin  in  improper  motives ;  but  if  that  be  so  we  cannot 
believe  that  the  rights  of  the  parties  will  suffer  from  a  full 
investigation  conducted  according  to  the  established  rules  of 
evidence  for  the  ascertainment  of  truth. 

The  judgment  of  the  Appellate  Division  and  of  the  Special 
Term  should  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

Haight,  Maktin  and  Landon,  JJ.,  concur  upon  the  third 
gi*ound  stated  in  the  opinion  ;  Webnkb,  J.,  concurs  in  the 
result;  Gray,  J.,  dissents;  Pabkeb,  Ch.  J.,  not  sitting. 

Judgment  reversed,  etc. 
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164    248       Isidore  Nettman,  Eespondent,  v.  The  New  York  Mutual. 

^^   ^^  Savings  and  Loan  Association,  Appellant. 

Appeal — Presumption  op  Reversal  upon  Questions  of  Law  — 
Code  op  Civ.  Pro.  §  1388.  An  order  of  the  Appellate  Division  reversing 
a  /judgment  of  the  Special  Term  and  granting  a  new  trial  which  does 
not  state  that  the  reversal  was  upon  the  facts,  must  be  presumed  t<)  have 
been  made  on  questions  of  law;  and  where  the  record  discloses  no  errors 
in  the  reception  or  rejection  of  evidence,  or  in  material  findings  of  fact 
unsupported  by  any  evidence,  or  in  conclusions  of  law  not  sustained  by 
the  facts  found,  it  must  be  reversed,  and  the  judgment  of  the  Special 
Term  affirmed. 

Heuman  v.  N.  Y.  Mut.  Sav,  Assn.,  17  App.  Div.  72,  reversed. 

(Argued  June  15,  1900;  decided  October  2,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  16,  1897,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on  trial 
at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,, 
are  stated  in  the  opinion. 

Frank  E^  Smith  and  T.  F,  Conway  for  appellant.  The 
order  appealed  from  must  be  conclusively  deemed  to  have 
been  based  upon  errors  of  law,  and  this  court  will  adopt  the 
facts  found  by  the  trial  court,  and,  if  necessary  to  support 
the  judgment  entered  upon  its  decision,  deem  such  other 
facts  found  by  him  as  the  evidence  would  have  warranted. 
{Ogden  v.  Alexander^  140  N.  Y.  356;  Groves  v.  liice^  148 
N.  Y.  232 ;  F.  iT.  Bank  v.  Chahners,  144  N.  Y.  436 ;  CUrk 
V.  Howard,  150  K  Y.  239 ;  Code  Civ.  Pro.  §§  1337,  1338.) 

IL  C,  Slwles  for  respondent.  The  claim  of  the  defendant 
that  this  court  must  deem  such  facts  found  by  the  trial  court  a& 
would  support  its  finding  that  there  was  no  fraud  on  the  part 
of  the  defendant,  is  not  tenable.  {Morris  v.  Talcott,  96  N. 
Y.  100  ;  14  Am.  &  Eiig.  Ency.  of  Law  [2d  ed.],  206 ;  Siurte' 
"vant  V.  Ballard  J  9  Johns.  330 ;  Porter  v.  Buckman,  38  N.  Y* 
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210 ;  Draper  v.  Stouvenel,  38  N.  Y.  219  ;  Fdlowa  v.  I^orth- 
rup,  39  N.  Y.  117 ;  Putnam  v.  Huhhell,  42  N.  Y.  107 ;  Todd 
V.  NeUon^  109  N.  Y.  316 ;  Bradley  v.  McLaughlin^  8  Hun, 
545 ;  Burger  v.  Baker ^  4  Abb.  Pr.  11.) 

Baktlett,  J.  The  plaintiff,  on  the  first  day  of  May,  1891, 
borrowed  of  the  defendant,  a  building  and  loan  association, 
the  sum  of  $2,600.00,  giving  his  bond  for  the  amount,  with 
annual  interest  at  six  per  cent,  secured  by  mortgage  on  real 
estate  in  the  «ity  of  Utica.  On  or  about  the  29th  day  of 
March,  1894,  the  plaintiff  duly  tendered  to  the  defendant  the 
sum  of  $2,080.00  and  demanded  the  cancellation  and  satisfac- 
tion of  the  bond  and  mortgage.  The  sum  so  tendered  repre- 
sented the  amount  then  claimed  to  be  due  after  charging 
plaintiff  with  the  mortgage  debt  and  interest  and  crediting 
him  with  all  payments  made  defendant  under  the  provisions 
of  the  mortgage.  The  tender  was  refused,  and  plaintiff  began 
this  action  alleging  that  the  bond  and  mortgage  werq  obtained 
by  false  and  fraudulent  representations,  and  by  concealment 
as  to  the  contents  thereof,  and  praying  that  on  payment  of  the 
sum  tendered  the  same  be  adjudged  null  and  void,  and  that 
the  mortgage  be  canceled  and  discharged  of  record. 

The  trial  court  found,  among  other  things,  that  for  the 
purpose  of  inducing  plaintiff  to  execute  and  deliver  the  bond 
and  mortgage,  the  defendant  represented  to  plaintiff  that  he 
would  have  only  $2,400.00  to  pay  of  principal,  interest  would 
be  only  three  and  one-half  to  four  per  cent,  and  that  he  would 
have  to  pay  on  the  mortgage  only  from  six  and  one-half  to 
seven  years,  because  the  defendant  had  made  from  fifteen  to 
twenty  per  cent  every  year ;  that  plaintiff  subscribed  for 
twenty-six  shares  of  the  defendant's  stock  as  required  in  order 
to  procure  the  loan ;  that  in  the  year  1891  the  defendant's 
receipts  were  $8,662.84 ;  expenses,  $5,444.51,  leaving  a  balance 
over  expenses  of  $3,218.33 ;  that  plaintiff  paid  to  defendant 
prior  to  March  29th,  1894,  the  date  of  his  tender,  $998.40; 
that  the  defendant  claimed  that  instead  of  the  amount  ten- 
dered there  was  due  on  the  bond  and. mortgage  at  that  time 
the  sum  of  $2,409.14 ;  that  there  was  no  fraud  on  the  part  of 
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the  defendant  in  negotiating  the  loan,  which  entitled  the  plain- 
tiff to  the  relief  for  which  he  prayed. 

The  conchision  of  law  followed  that  the  complaint  be  die* 
missed,  with  costs.  The  trial  judge  handed  down  an  opinion 
in  which  he  stated,  in  substance,  that  the  representations  as  to 
past  earnings  were  made  by  the  defendant,  and  the  evidence 
showed  them  to  be  true. 

In  this  connection  the  language  of  the  opinion  is :  "  Upon 
all  the  evidence  on  the  subject  of  fraud  I  do  not  see  how  I 
can  find  there  was  fraud  on  the  part  of  the  defendant,  or  its 
agent  Donohue,  in  negotiating  this  loan,  which  entitles  the 
plaintiff  to  have  this  bond  and  mortgage  canceled  and  dis- 
charged of  record  on  paying  the  amount  tendered." 

The  Appellate  Division  reversed  the  judgment  of  the 
Special  Term  and  ordered  a  new  trial.  The  order  of  reversal 
does  not  state  it  was  made  on  the  facts,  and  we  must  assume 
it  was  on  questions  of  law.    (Code  of  Civil  Procedure,  §  1338.) 

When  the  appeal  was  first  called  in  this  court  the  counsel 
for  the  plaintiff  and  respondent  was  admonished  that  it  was 
unsafe  for  him  to  proceed  with  the  argument  in  the  existing 
state  of  the  record.  An  adjournment  was  granted  to  afford 
counsel  for  the  respondent  an  opportunity  to  move  the  Appel- 
late Division  to  amend  its  order  so  as  to  state  that  the  reversal 
was  on  the  facts  as  well  as  the  law,  and  an  intimation  was 
given  that  in  the  event  of  the  granting  of  the  motion  the 
appellant  would  be  allowed  to  withdraw  his  appeal. 

After  a  considerable  interval  this  appeal  was  again  moved, 
and  as  counsel  for  plaintiff  and  respondent  has  failed  to  amend 
his  order,  it  remains  for  us  to  render  our  decision  on  the  record 
as  it  stands. 

This  court  has  very  recently  decided  that  where  a  judgment 
is  not  reversed  upon  a  question  of  fact,  but  on  the  law,  three 
questions  only  can  be^  considered :  Error  in  receiving  or  reject- 
ing evidence ;  whether  the  conclusions  of  law  are  supported 
by  the  facts  found ;  whether  any  material  finding  of  fact  was 
without  evidence  to  support  it.  {National  Harrow  Go.  v.  K 
Beinent  cfe  Sons,  163  N.  T.  505.) 
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There  are  no  questions  on  the  reception  or  rejection  of  evi- 
dence requiring  attention,  and  the  Appellate  Division,  in 
order  to  reverse,  must  have  found  error  of  law  in  material 
findings  of  fact  unsupported  by  any  evidence,  or  conclusions 
of  law  not  sustained  by  the  facts  found.  The  record  discloses 
no  errors  of  law  in  these  particulars. 

The  finding  of  fact  that  the  receipts  of  the  defendant  were 
$3,218.33  in  excess  of  expenses,  rests  upon  sharply  conflicting 
evidence.  The  plaintiflPs  expert  differed  with  the  defendant's 
expert  as  to  the  manner  in  which  the  annual  accounts,  which 
involved  complicated  figures,  should  be  made  up  in  order  to 
ascertain  whether  there  had  been  a  profit  or  loss  in  the  busi- 
ness. The  difference  of  opinion  was  mainly  upon  the  aggre- 
gate amount  representing  the  sum  charged  shareholders  not 
exceeding  a  dollar  per  share  per  annum.  The  plaintiff's  expert 
swore  this  item  of  assessment  could  not  be  properly  regarded 
as  part  of  the  receipts  of  the  defendant,  and  the  defendant's 
expert  took  the  contrary  view. 

The  trial  court  stated  the  account  according  to  the  evi- 
dence of  defendant's  expert,  thereby  establishing  the  truth  of 
defendant's  representations  as  to  former  earnings. 

This  view  of  the  evidence  and  stating  of  the  account  also 
justified  the  finding  of  no  fraud  on  the  part  of  the  defendant. 
These  findings  of  fact  support  the  conclusions  of  law  that  the 
plaintiff  is  not  entitled  to  maintain  this  action  and  that  the 
complaint  must  be  dismissed. 

This  plaintiff,  who  can  neither  read  nor  write,  seems  to 
have  entered  into  a  contract,  not  only  complicated  in  its  terms, 
but  very  unfavorable  to  the  borrower  of  money. 

It  is  to  be  regretted  that  the  state  of  the  record,  which 
shows  a  case  of  great  hardship,  precludes  the  plaintiff  from 
securing  any  relief. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  the  judgment  of  the  Special  Term  affirmed,  without  costs 
to  either  party  in  this  court. 

Fabkeb,  Ch.  J.,  O'Brien,  Haight,  Vann,  Landon  and 
CuLLEN,  JJ.,  concur. 

Order  reversed,  etc. 


252  Chemung  Canal  Bank  v,  Payne.  [Oct., 

Statement  of  case.  [Vol.  16i. 


The  Chemung  Canal  Bank,  Respondent,  v.  Benjamin  N. 
Payne  et  al.,  Defendants. 

Harriet  Land  et  al.,  Appellants. 

Mortoaoe  Coyering  Real  and  Personal  Estate — Effect  of  Dblat 
IN  Filing  as  Chattel  Mortgage  on  its  Validity  as  Real  Estate 
Mortgage.  The  technical  or  statutory  invalidity  as  a  chattel  mortgage 
as  against  creditors  of  the  mortgagor,  of  a  mortgage  covering  both  real 
and  personal  estate  due  to  the  delay  in  filing  it  as  a  chattel  mortgage,  does 
not  affect  its  validity  as  a  real  estate  mortgage,  where  there  was  no  actual 
fraud  attaching  to  the  mortgage  in  either  oranch  of  it,  but  it  was  given  in 
good  faith  for  an  honest  and  ample  consideration  and  with  no  intent  to 
injure,  delay  or  defraud  other  creditors  of  the  mortgagor. 

CJieniung  Canal  Bank  v.  Payne,  22  App.  Div.  358,  affirmed. 

(Argued  June  21,  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  15,  1897,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

•  K  J.  Baldwin  for  Harriet  Land  et  al.,  appellants.  The 
mortgage  foreclosed  in  tins  action  was  fraudulent  and  void 
because  there  was  no  actual  and  continued  change  of  posses- 
sion and  the  mortgage  was  not  tiled.  (2  R.  S.  136,  §  6 ;  L. 
1833,  ch.  279,  §  1 ;  Thomas  on  Chat.  Mort.  222,  §  325  ;  Karsi 
y.  Gane,  136  N.  Y.  316 ;  Z,  L  d:  S.  Co.  v.  Payn^,  13  App. 
Div.  11.)  The  mortgage  sought  to  be  foreclosed  was  and  is 
fraudulent  and  void  as  against  these  appellante  who  were  cred- 
itors of  said  firm  of  B.  W.  Payne  &  Sons,  because  it  was  exe- 
cuted and  delivered  with  intent  to  hinder,  delay  and  defraud 
creditors  including  these  appellants.  (2  K.  S.  137,  §  1 ;  Bon- 
nell  V.  Gri»wold^%^  N.  Y.  122 ;  RedjieU  v.  Redjield,  110  K 
Y.  673 ;  Israel  v.  Jf.  Rif,  Co.,  158  N.  Y.  623 ;  Parsons  v. 
Parker,  159  N.  Y.  16 ;  Potts  v.  Hart,  99  N.  Y.  172;  (?m- 
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wold  V.  Sheldon,  4  N.  Y.  580 ;  Bodd  v.  Johnson,  3  T.  &  C. 
215;  mgell  v.  Rart,  9  N.  Y.  216;  Reynolds  v.  Ellis,  103 
N.  Y.  124 ;  Stoddard  v.  Benner,  72  N.  Y.  424.)  The  moi-t- 
gage  which  is  the  subject  of  tliis  action,  if  void  in  part,  because 
executed,  delivered  and  received  with  fraudulent  intent,  would 
be  void  in  toto.  {Mackie  v.  Cairns,  5  Cow.  547 ;  Hyslop  v. 
Clarke,  14  Johns.  458 ;  Grover  v.  Wakeman,  11  Wend.  189; 
Mittnacht  v.  KeUy,  3  Keyes,  407 ;  Matter  of  Burrows,  5 
Wkly.  Dig.  137;  Curtiss  v.  Leavitt,  15  N.  Y.  123;  Riissell 
V.  Winne,  37  K  Y.  591 ;  Dodd  v.  Johnson,  3  T.  &  C.  215 ; 
Weed  V.  Ilawes,  10  Conn.  54 ;  3  Wait's  Act.  &  Def.  470 ; 
Roberts  v.  Vietor,  130  N.  Y.  585.)  There  is  no  distinction  to 
be  made  in  this  case  between  fraud  in  fact  and  fraud  in  law. 
{Cunningham  v.  Freeborn,  11  Wend.  241 ;  O.  L,  (&  Co.  Bank 
V.  TaUcott,  19  N.  Y.  146 ;  Southard  v.  Benner,  72  N.  Y. 
424;  Coleinan  v.  Burr,  93  K  Y.  17.) 

F,  B.  Gill  for  Syracuse  Tube  Company  appellant.  The 
mortgage  in  question  was  executed  by  the  mortgagors  and 
received  by  the  mortgagee  with  the  fraudulent  intent  in  the 
mind  of  each  of  them  to  hinder,  delay  and  defraud  the  creditors 
of  the  mortgagors.  This  fraudulent  intent  extended  to  the  per- 
sonal property  conveyed  by  the  mortgage  and  tainted  the 
whole  transaction,  making  the  maxim  "void  in  part  void 
intoto,^^  applicable.  {CoUotnb  v.  Caldwell,  16  N,  Y.  484; 
Abb.  Tr.  Ev.  738 ;  City  Bank  of  Rochester  v.  Westbury,  16 
Hun,  458 ;  Thomas  on  Chat.  Mort.  §  263 ;  Cook  v.  Bennett, 
60  Hun,  8 ;  Griswold  v.  Slieldon,  4  N.  Y.  581 ;  South<ird  v. 
Benner,  72  N.  Y.  424 ;  Potts  v.  Hart,  99  X.  Y.  168  ;  Ford  v. 
Williams,  24  X.  Y.  359 ;  Brackett  v.  Harvey,  91  N.  Y.  214; 
JiandevUle  v.  Avery,  124  N.  Y.  376 ;  Ed^elZ  v.  Hart,  9  N. 
Y.  213.) 

Frederick  Collin  for  respondent.  Appellants'  contention 
that  the  mortgage  foreclosed  in  this  action  was  fraudulent  and 
void  because  there  was  no  actual  and  continued  change  of  pos- 
session, and  the  mortgage  was  not  filed,  is  not  tenable.   {Karst  v. 
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Ganey  136  N.  Y.  305  ;  Preston  v.  Southwick,  115  iST.  Y.  140 ; 
Stephms  v.  Perrine,  143  N.  Y.  476;  2  R  S.  [9th  ed.]  1887, 
§§  1,  4 ;  £:ain  v.  Larkin,  131  N.  Y.  300 ;  Dmis  v.  Schwartz^ 
155  U.  S.  631,  645  ;  Roberts  <&  Co.  v.  Buckley,  145  N.  Y.  215 ; 
Tremain  v.  Mortimer,  128  N.  Y.  1 ;  /S^yr^  v.  ITugheSy  32  N. 
J.  Eq.  652;  iT.  C.  iV^a^.  Bank  v.  Z(>rrf,  33  Hun,  557; 
Southend  V.  Ben7ier,  72  N.  Y.  424.)  Appellants'  contention 
that  the  mortgage  sought  to  be  foreclosed  was  fraudulent  and 
void  as  against  these  appellants  who  were  creditors  of  said 
firm  of  B.  W.  Payne  &  Sons,  because  it  was  executed  and 
delivered  with  intent  to  hinder,  delay  and  defraud  creditors, 
is  not  tenable.  {Billings  v.  Russell,  101  N.  Y.  226 ;  Davis  v. 
Schwartz,  155  U.  S.  631 ;  K  Nat  Bank  v.  Miller,  163  N. 
Y.  164;  Brovm  v.  Cralh,  156  N.  Y.  447;  Grim  v.  Stark- 
weather, 136  N.  Y.  633  ;  WhiU  v.  Benjamin,  150  N.  Y.  258 ; 
HoUen  v.  Bumham.,  63  N.  Y.  74 ;  N,  S.  Bank  v.  Wheeler, 
40  App.  Div.  563 ;  Roberts  cb  Go,  v.  Buckley,  145  K.  Y.  215 ; 
Shermam,  v.  Foster,  158  N.  Y.  587.) 

"Werner,  J.  This  action  was  brought  to  foreclose  a  mort- 
gage dated  Sept.  3,  1896,  executed  by  Benjamin  N.  Payne, 
David  W.  Payne,  Sarah  R.  Payne,  Esther  A.  R.  Payne  and 
Mary  L.  Payne  to  the  plaintiff. 

Said  mortgagors,  with  the  exception  of  Esther  A.  R.  Payne, 
who  was  the  wife  of  Benjamin  K.  Payne,  were  members  of 
the  firm  of  B.  W.  Payne  &  Sons.  The  mortgage  covered 
both  real  and  personal  estate.  It  was  not  filed  as  a  chattel 
mortgage,  or  recorded  as  a  real  estate  mortgage,  until  Sept. 
30,  1896,  and  in  the  interim  the  mortgagors  remained  in  pos- 
session of  all  the  property,  except  such  personal  property  as 
was  disposed  of  in  the  ordinary  course  of  business. 

It  is  conceded  by  all  the  parties  to  the  action  that,  as  there 
was  no  immediate  and  continued  change  of  possession  of  the 
mortgaged  personal  property,  the  failure  to  promptly  file  this 
instrument  as  a  chattel  mortgage  rendered  it  invalid  as  such 
against  the  creditors  of  the  mortgagors. 

The  plaintiff  asserts  no  rights  under  said  instrument,  so  far 
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as  it  purports  to  be  a  mortgage  of  personal  property,  and 
merely  seeks  to  enforce  it  as  a  lien  npon  the  real  estate 
described  in  the  complaint.  The  appellants,  as  jadgment 
creditors  of  the  mortgagors,  attack  the  instrument  as  a  whole, 
under  the  claim  that  since  it  is  invalid  as  a  chattel  mortgage 
it  is  void  in  toto.  This  contention  would  undoubtedly  be 
sound  if  the  alleged  invalidity  of  the  instrument  as  a  chattel 
mortgage  were  based  upon  actual,  as  distinguished  from  pre- 
sumptive, fraud.  But  this  is  not  the  case  presented  by  the 
evidence  and  the  findings  of  the  trial  court.  The  record  dis- 
closes, and  the  court  has  found,  that  the  mortgage  was  given 
in  good  faith,  for  an  honest  and  ample  consideration,  and  with 
no  intent  to  hinder,  delay  or  defraud  other  creditors  of  the 
mortgagors.  Therefore,  the  only  question  before  us  is  whether 
the  purely  technical  or  statutory  invalidity  of  this  instrument 
as  a  chattel  mortgage  affects  its  validity  as  a  mortgage  upon 
real  estate. 

It  will  be  observed  that  under  the  statute  relating  to  the 
filing  of  chattel  mortgages  such  an  instrument  may  be  void 
without  being  tainted  with  any  inherent  vice.  It  is  declared 
to  be  void  simply  because  it  is  not  filed.  On  the  other  hand, 
a  chattel  mortgage,  though  filed  in  strict  compliance  with  the 
statute,  may  be  actually  fraudulent  and,  therefore,  void.  This 
seems  to  be  the  distinction  upon  which  the  decision  of  the 
court  below  is  based.  The  failure  to  file  the  instrument, 
coupled  with  the  mortgagors'  neglect  to  take  and  keep  posses- 
sion of  the  mortgaged  personal  property,  rendered  it  pre- 
sumptively void  as  a  chattel  mortgage.  But  it  was  recorded 
as  a  mortgage  of  real  estate  before  the  appellants  recovered 
their  judgments  against  the  mortgagors,  and  under  the  statute 
applicable  to  the  latter  class  of  instruments  it  was  valid  as  a 
real  estate  mortgage.  The  instrument  being  dual  in  charac- 
ter, and  governed  by  different  statutory  regulations  affecting 
its  validity  as  against  creditors  of  the  mortgagors,  its  several 
parts  are  separable  unless  the  whole  instrument  is  tainted  by 
some  actual  fraud.  This  legal  principle  is  illustrated  in  Curtis 
V.  Leavitt  (15  N.  Y.  96)  in  the  following  language :  "  A  doc- 
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trine  which  is  expressed  in  the  words  void  in  pai^  void  in 
toto^  lias  often  found  its  way  into  the  books  and  judicial  opin- 
ions as  descriptive  of  the  effect  which  a  statute  may  have 
upon  deeds  and  other  instruments  which  have  in  them  some 
forbidden  vice.  Tliere  is,  however,,  no  such  general  principle 
of  law  as  the  maxim  would  seem  to  indicate.  On  the  con- 
trary, the  general  rule  is,  that  if  the  good  be  mixed  with  the 
bad,  it  shall,  nevertheless,  stand,  provided  a  separation  can  be 
made.  The  exceptions  are :  First  Where  a  statute,  by  its 
express  terms  declares  the  whole  deed  or  contract  void  on 
account  of  some  provision  which  is  unlawful ;  and,  second^ 
where  there  is  an  all-pervading  vice,  such  as  fraud,  for 
example,  which  is  condemned  by  the  common  law,  and  avoids 
all  parts  of  the  transaction  because  all  are  alike  infected." 

The  cases  of  Booth  v.  Eehoe  (71  N.  Y.  341)  and  Darling 
V.  Rogers  (22  Wend.  483)  are  also  precisely  in  point  and 
uphold  the  same  doctrine.  There  are  other  cases  arising  out 
of  controversies  over  conflicting  clauses  of  wills,  some  of 
which  are  valid  and  others  invalid,  where  this  principle  has 
been  applied,  of  which  the  following  are  examples :  Savage 
V.  Burnha/rn  (17  N.  Y.  576) ;  Post  v.  Hover  (33  N.  Y.  595) ; 
OxUy  V.  Lane  (35  N.  Y.  340) ;  Locke  v.  Farmers^  Loan  and 
Trnst  Co,  (140  K.  Y.  143),  and  Cross  v.  U,  S.  Trust  Co. 
(131  K  Y.  330). 

It  is  perfectly  clear,  therefore,  that  an  instrument  like  the 
one  under  consideration  may  be  void  in  part,  because  declared 
so  by  some  positive  statute,  and  yet  be  valid  in  its  other  parts, 
which  are  governed  by  different  principles  of  law  or  other 
statutory  regulations.  It  is,  however,  contended  by  the  appel- 
lants that  this  instrument  is  not  merely  void,  but  that  it  is  also 
fraudulent,  and  that,  as  this  vice  taints  this  whole  instrument, 
it  is  invalid  as  against  them. 

This  argument  would  be  unanswerable  if  it  were  sustained 
by  the  facts  of  the  case  or  the  conclusions  of  the  trial  court. 
It  has  the  support  of  neither.  That  the  mortgage  was  given  to 
secure  a  bona  fide  debt  is  conceded.  That  the  plaintiff  was 
actuated  by  no  fraudulent  purpose  in  taking  the  mortgage  is 
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expressly  decided  by  the  trial  court  in  the  following  words : 
^'  Both  the  mortgagor  and  the  mortgagees  regarded  the  firm  as 
solvent  at  the  time  of  the  giving  of  the  mortgage,  and  the 
purpose  of  the  parties  to  the  mortgage  was  honest  and  the 
mortgage  given  in  good  faith,  and  not  with  intent  to  hinder, 
delay  or  defraud  creditors,  and  did  not  in  fact  have  tliat  effect, 
either  as  to  any  of  the  defendants,  or,  so  far  as  the  evidence 
shows,  as  to  any  creditor  of  the  firm,  and  none  of  the  defend- 
ants were  prejudiced  by  the  failure  to  record  or  file  the  mort- 
gage." This  conclusion  is  supported  by  the  evidence.  It  is 
true  that  in  the  "  short  decision  "  rendered  by  the  court,  as 
inadvertently  misquoted  in  appellants'  brief,  it  is  made  to 
appear  that  there  was  a  distinct  understanding  between  the 
parties  that  the  mortgagors  should  retain  the  right  to  sell  the 
mortgaged  personal  property  and  to  carry  on  the  business  of 
the  mortgagors  as  it  had  been  theretofore  carried  on,  so  long 
as  plaintiff  was  satisfied  with  the  arrangement.  But,  accord- 
ing to  the  printed  record,  the  court  made  no  such  finding.  It 
simply  found  that  such  was  the  understanding  of  the  mort- 
gagors. This  finding,  when  read  in  the  light  of  the  whole 
decision,  other  parts  of  which  have  already  been  quoted, 
imports  no  agreement  which  taints  the  transaction  with  actual 
fraud. 

We  think  the  instrument  is  valid  as  a  real  estate  mortgage, 
and,  as  there  are  no  exceptions  to  rulings  which  require 
reversal,  the  judgment  of  the  court  below  should  be  affirmed, 
with  costs. 

Fabeeb,  Ch.  J.,  O'Brien,  Bartlett,  Vann  and  Cullen, 
JJ.,  concur ;  Landon,  J.,  not  sitting. 

Judgment  affirmed. 
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Benjamin  L.  Conde,  Respondent,  v.  The  City  of  Schenectady 
et  al.,  Appellants. 

1.  Mttnicipal  Corporations  —  Assessment  for  Local  Improybicent 
—  Defect  Apparent  on  Face  of  Proceedings.  If  a  provision  of  a 
municipal  charter  requiring  an  assessment  for  street  paving  to  be  appor- 
tioned upon  the  lots  of  land  abutting  on  the  street  "according  to  the  number 
of  feet  frontage  upon  the  same  "  be  unconstitutional  as  taking  property  with- 
out due  process  of  law,  the  invalidity  of  an  assessment  made  under  it  is 
apparent  on  the  face  of  the  proceedings,  and  an  action  in  equity  to  set  the 
assessment  aside  as  a  cloud  on  title  cannot  be  maintained. 

2.  Waiver  op  Constitutional  Objection.  A  property  owner  who 
signs  a  petition  for  a  street  pavement  under  a  charter  which  requires 
the  cost  to  be  apportioned  among  the  ownera  according  to  frontage, 
necessarily  asks  that  the  work  be  done  under  the  statutory  rule  and 
thereby  waives  any  right  to  object  to  it  upon  the  ground  that  it  constitutes 
a  taking  of  propert}*^  without  due  process  of  law. 

3.  Irregularity  in  Proceedings  for  Street  Improvement  Cured 
BY  Statute.  An  irregularity  in  a  proceeding  for  a  street  improvement 
consisting  in  the  requirement  by  the  common  council  of  two  bonds,  one 
to  accompany  the  bid  and  to  be  conditioned  that  if  the  bid  is  accepted 
the  bidder  will  enter  into  a  contract  with  the  city  for  doing  the  work,  and 
the  other  to  be  executed  on  the  award  of  the  contract  and  to  be  condi- 
tioned for  its  performance,  instead  of  following  the  provision  of  the  char- 
ter which  requires  one  bond  to  be  given  when  the  bid  is  made,  and  which 
is  to  cover  not  only  the  execution  of  the  contract  but  its  performance, 
will  not  avoid  an  assessment  when  another  section  of  the  charter  provides 
that  every  assessment  for  the  purpose  authorized  by  this  title,  shall  be 
valid  and  effectual,  notwithstanding  any  irregularity,  omission  or  error 
in  any  of  the  proceedings  relating  to  the  same    *    *    *  " 

4.  Variance  between  Petition  and  Ordinance  as  to  Kind  of  Pav- 
ing Material.  The  variance  between  a  petition  for  the  paving  of  a 
street  which  asked  for  "Trinidad  sheet  asphalt"  and  the  ordinance 
directing  the  street  to  be  paved  with  *' Asphaltum  sheet  pavement,"  the 
specifications  requiring  the  material  to  be  *•  refined  lake  asphalt"  and 
distinctly  excepting  land  or  overfiow  asphalt,  does  not  invalidate  an 
assessment  for  the  pavement  even  if  the  term  **lake  asphalt**  is  more 
comprehensive  than  ** Trinidad  asphalt"  where  Trinidad  asphalt  was 
actually  used  and  there  is  no  proof  to  show  that  the  exclusion  in  the 
specifications  of  land  and  overflow  asphalt  was  improper. 

6.  City  of  Schenectady  —  Expense  op  Repaying  Street  Inter- 
sections. The  amendment  of  section  59  of  the  charter  of  the  city  of 
Schenectady  (L.  1890,  ch.  294.  as  amd.  by  L.  1893,  ch.  190),  by  omitting  the 
provision  that  the  cost  and  expense  of  repaving  the  street  intersectioDS 
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should  be  borne  by  the  city  at  large,  had  the  effect  of  imposing  the  whole 
cost  of  repaying  a  street  on  the  abutting  lots. 

6.  Method  of  Paying  Assessment.  Under  section  61  of  the  charter 
of  the  city  of  Schenectady,  the  determination  whether  an  assessment  for 
repaying  a  street  shall  be  payable  in  installments  or  not  is,  in  the  absence 
of  request  by  the  petitioners  for  the  improvement,  vested  in  the  common 
council. 

Conde  y.  City  of  Schensctady,  29  App.  Div.  604,  reversed. 

(Argued  June  20,  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
9,  1898,  aflSrraing  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

S,  W,  Jdckaon  for  appellants.  The  Appellate  Division  erred 
in  affirming  the  judgment  below  upon  the  ground  that  the 
ordinance  and  specifications  for  the  pavement  in  question 
varied  essentially  from  the  petition  of  the  property  owners, 
and  that,  therefore,  the  common  council  had  no  jurisdiction  to 
adopt  such  ordinance  and  specifications,  and,  therefore  tlie 
assessment  in  question  is  illegal  and  void.  {Bell  v.  City  of  Yonr- 
hers,  78  Hun,  202 ;  Voght  v.  City  of  Buffalo,  133  N.  Y.  468  ; 
MaUer  of  M.  Z.  Ins.  Co.,  89  N.  Y.  535 ;  O'Reilly  v.  City 
of  Kingston,  114  K  Y.  446  ;  Tifft  v.  City  of  Buffalo,  82  N. 
Y.  204;  Terrel  v.  Wheeler,  123  N".  Y.  76 ;  Leman  v.  Mayor ^ 
etc.,  55  N.  Y.  361 ;  Brown  v.  Mayor,  etc.,  63  N.  Y.  239 ; 
Cromwell  v.  McLean,  123  N.  Y.  490 ;  Ensign  v.  Barse,  107 
N.  Y.  338.)  Plaintiff's  claim  that  the  plans  and  specifications 
were  not  legally  made  or  adopted  by  the  common  council,  nor 
approved  by  the  mayor,  and  that  for  such  reason  the  assess- 
ment in  question  is  void,  is  not  supported  by  law  nor  by  the 
evidence.  ( Voght  v.  City  of  Buffalo,  133  N.  Y.  463 ;  Oil- 
mare  V.  City  of  Utica,  131  N.  Y.  31.)  The  provisions  of 
section  72  of  the  charter,  declaring  that  "  every  assessment  for 
a  purpose  authorized  by  this  title  shall  be  valid  and  effectual, 
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notwithstanding  any  irregularity,  omission  or  error  in  any  of 
the  proceedings  relating  to  the  same,"  make  the  various  objec- 
tions of  the  plaintiff's  counsel  to  the  proceedings  relating  to 
the  assessment  in  question  ineffective.      (L.  1890,  ch,  294.) 

Robert  J,  Landon  for  respondent.  The  plans  and  specifi- 
cations were  invalid  in  that  they  did  not  conform  to  the  direc- 
tions of  the  ordinance  as  to  tiie  materials  to  be  used  and  the 
manner  of  doing  the  work.  {Matter  of  Burmeister^  76  N. 
Y.  174 ;  Folmahee  v.  City  of  Ainsterdam,  142  N.  Y.  118.) 
Section  72  of  the  charter  does  not  cure  any  of  the  objections 
to  this  assessment.  {Gilmore  v.  City  of  Utica,  131  N.  Y.  26 ; 
Endgn  v.  Barse,  107  N.  Y.  329 ;  Merritt  v.  ViL  of  Port- 
cheater.  71  N.  Y.  314:  Jex  v.  Mayor,  etc.,  103  N.  Y.  536; 
Matter  of  Pennie,  108  N.  Y.  364 ;  Miller  v.  City  of  Amster- 
dam, 149  N.  Y.  288  ;  Sharp  v.  Spier,  4  Hill,  76 ;  Matter  of 
Douglas,  46  N.  Y.  42  ;  Matter  ofAstor,  50  N.  Y.  363  ;  Matter 
vf  Anderson,  60  N.  Y.  457;  May  v.  Traphagen,  139  N.  Y. 
478.)  The  action  is  maintainable  to  remove  a  cloud  on  plain- 
tiff's title,  to  prevent  the  creation  of  a  further  cloud,  and 
because  the  sale,  if  otherwise  valid,  would  have  been  prema- 
ture if  not  enjoined.  {Marsh  v.  City  of  Brooklyn,  59  N. 
Y.  283 ;  Guest  v.  City  of  Brooklyn,  69  N.  Y.  513 ;  Toum- 
send  V.  Mayor,  etc.,  77  N.  Y.  542 ;  King  v.  Townsend,  141 
N.  Y.  361 ;  MelUn  v.  MelUn,  139  N.  Y.  221 ;  ButUr  v. 
Johnson,  111  N.  Y.  219;  O'Flynn  v.  Powers,  136  N.  Y. 
423 ;  McK  B,  Co.  v.  Trustees,  etc.,  15  App.  Div.  139  ;  Poth 
V.  Mayor,  etc.,  151  N.  Y.  16 ;  Trippler  v.  Mayor,  etc.,  125 
K  Y.  617.) 

Cullen,  J.  This  action  was  brought  to  set  aside  an  assess- 
ment imposed  for  the  repaving  of  State  street,  in  the  city  of 
Schenectady,  and  to  restrain  a  threatened  sale  for  non-pay- 
ment of  the  assessment.  By  section  51  of  the  charter  of  the 
city  (Chap.  385,  Laws  of  1862,  as  amended  by  chap.  294,  Laws 
of  1890 ;  chap.  190,  Laws  of  1893)  it  is  provided  that  no 
ordinance  shall  be  adopted  directing  the  pavement  of  the  car* 
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riageway  of  a  street  with  any  other  material  than  cobble  stone, 
broken  stone  or  gravel,  except  upon  a  petition  in  writing, 
duly  proved  and  acknowledged,  by  owners  of  lots  abutting  on 
the  street  constituting  at  least  one-fourth  of  the  frontage 
thereon.  By  sections  62  and  63  it  is  further  provided  that 
no  ordinance  shall  be  adopted  until  a  hearing  has  been  given 
all  persons  interested  after  publication  of  the  proposed 
ordinance.  In  July,  1894,  a  petition  was  presented  to  the 
common  council,  signed  by  the  plaintiff  and  others,  asking  for 
the  paving  of  State  street  with  Trinidad  sheet  asphalt  pave- 
ment, excepting  the  space  occupied  by  the  railroad  tracks, 
which  it  was  asked  should  be  paved  with  granite  blocks. 
Thereupon  the  common  council  adopted  a  proposed  ordinance 
for  paving  the  street  with  "  asphalt  sheet  pavement."  After 
publication  and  a  hearing,  the  common  council,  on  July  31st, 
enacted  the  proposed  ordinance.  The  common  council  then 
adopted  specifications  for  the  work  by  which  it  prescribed  that 
the  paving  should  be  laid  of  "  the  best  quality  of  refined  Lake 
Asphalt  (distinctly  excepting  land  or  overflow  asphalt)  and 
heavy  petroleum  oil,  unmixed  with  any  of  the  products  of 
coal  tar."  Bids  for  the  work  were  advertised  for.  The  con- 
tract was  awarded  to  the  Metropolitan  Paving  and  Construc- 
tion Company  of  the  city  of  New  York,  which  was  the  lowest 
bidder.  The  street  was  repaved  under  this  contract  with 
Trinidad  asphalt,  and  an  assessment  for  the  cost  laid  on  the 
abutting  property.  No  attack  on  the  character  of  the  work  is 
made,  and  no  proof  was  adduced  showing  any  fraud  in  the 
award  of  the  contract  or  in  the  charge  made  for  the  work 
thereunder.  The  assessment,  however,  is  alleged  to  be  void 
because  of  irregularities  and  illegalities  committed  by  the 
common  council  in  the  proceedings  to  effect  the  improvement 
and  in  laying  the  assessment  therefor,  which  invalidity  it 
is  contended  will  not  appear  on  the  face  of  the  proceedings, 
since  by  the  charter  tlie  resolution  of  the  common  council 
making  the  assessment  is  presumptive  evidence  in  all  courts 
that  the  assessment  was  legally  imposed,  and  that  all  notices 
and  proceedings  required  therefor  were  duly  given  and  taken. 
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The  points  of  attack  on  the  assessment  are  numerous,  and  it  is 
necessary  to  consider  them  in  detail. 

The  charter  (Section  59)  requires  the  cost  of  the  improve- 
ment to  be  apportioned  upon  the  lots  of  land  abutting  on  the 
street,  "  according  to  the  number  of  feet  frontage  upon  the 
same."  It  is  claimed  that  such  a  rule  of  assessment  is  deter- 
mined by  the  Supreme  Court  of  the  United  States  {Norwood 
^  V.  Baker^  172  U.  S.  269)  to  be  in  contravention  of  the  Federal 
Constitution  as  taking  property  without  due  process  of  law. 
We  think  that  a  plain  distinction  can  be  drawn  between  the 
Norwood  case  and  the  one  before  us.  In  the  former,  the 
improvement  was  the  opening  of  a  street  through  the  lands  of 
the  plaintiff,  in  which  he  was  undoubtedly  entitled  to  compen- 
sation for  the  land  taken,  a  right  of  which  he  could  not  be 
constitutionally  deprived.  The  same  statute  authorized  the 
local  authorities  to  assess  the  cost  of  the  improvement  and  the 
expense  of  the  proceeding  upon  the  remaining  lands  of  the 
plaintiff  according  to  frontage  and  regardless  of  benefit. 
The  effect  of  this  double  proceeding  of  eminent  domain  and 
taxation  was  that  the  plaintiff  lost  his  land  without  compen- 
sation, and  was  compelled  to  pay  the  expense  of  having  the 
land  taken  away  from  him.  These  provisions  of  law  were  held 
to  violate  the  Fedei:al  Constitution.  In  the  present  case  no 
land  is  taken  from  the  plaintiff.  The  proceeding  is  purely  in 
the  exercise  of  the  power  of  taxation.  That  the  land  abutting 
on  the  street  is  benefited  by  the  pavement  or  repavement  of 
the  street  and  should  bear  the  expense  seems  very  clear.  Even 
where  no  provision  is  made  by  law  for  the  apportionment  of 
the  expense  according  to  the  frontage  of  the  land  abutting  on 
the  street,  the  equity  of  the  principle  is  so  apparent  that  the 
rule  has  been  almost  universally  adopted  through  the  munici- 
palities of  this  state.  The  case  differs  from  the  opening  of  a 
street  or  avenue,  the  main  object  of  which  improvement  may, 
in  special  cases,  be  not  to  benefit  the  abutting  land,  but  to 
afford  access  and  communication  between  separate  parts  of  the 
city  or  .village,  and  thus  inure  to  the  advantage  of  the  whole 
municipality.     It  seems  to  us  that  this  distinction  is  justified 
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by  the  previous  decision  of  the  Supreme  Court  in  Pa/raona  v. 
District  of  Columbia  (170  U.  S.  45),  and  Leominster  v.  Con- 
ant  (139  Mass.  384),  the  latter  of  which  is  cited  with  approval 
in  the  Norwood  9kxA  Parsons  cases.  But  whether  the  distinc- 
tion sought  to  be  drawn  is  well  or  ill  founded,  there  are  two 
safBcient  answers  to  the  plaintiflPs  claim  in  this  respect.  First, 
If  the  statute  is  unconstitutional  and  void  the  invalidity  of  the 
assessment  is  apparent,  and  an  action  in  equity  to  set  it  aside 
as  a  cloud  upon  title  cannot  be  maintained.  {Stuart  v.  Palmer^ 
74  N.  Y.  183.)  Second.  The  plaintiff  was  one  of  the  petition- 
ers for  the  improvement.  The  only  power  the  city  had  in  the 
premises  was  to  do  the  work  at  the  cost  of  tlie  abutting  owners, 
to  be  apportioned  among  them  according  to  frontage.  He 
necessarily  asked  that  the  work  be  done  under  that  statutory 
rule,  and  thereby  waived  any  question  as  to  its  constitution- 
ality. A  party  may  waive  the  benefit  of  a  constitutional  pro- 
vision in  his  favor.     ( Yose  v.  Cockcroft^  44  N.  Y.  415.) 

The  ground  on  which  the  learned  referee  held  the  assess- 
ment bad  was  that  the  common  council  in  its  advertisement 
for  proposals  required  a  proposal  to  be  accompanied  by  a  bond 
conditioned  that  if  the  proposal  should  be  accepted  the  bidder 
would  enter  into  a  contract  with  the  city  for  doing  the  work 
at  the  prices  stated  and  give  a  further  bond  for  its  perform- 
ance, while  section  58  of  the  charter  directs  that  no  proposal 
shall  be  considered  which  is  not  accompanied  by  a  bond  con- 
ditioned that  if  the  proposal  be  accepted  the  person  making 
the  same  will  not  only  enter  into  contract  for  the  performance 
of  the  work,  but  also  perform  the  same.  In  other  words,  the 
scheme  provided  by  the  charter  was  that  only  one  bond  should 
be  given  when  a  bid  was  made  on  the  work  which  was  to 
cover  not  only  the  execution  of  a  contract,  but  its  perform- 
ance ;  while  the  course  taken  by  the  common  council  was  to 
require  two  bonds,  one  to  accompany  the  bid,  the  other  to  be 
executed  on  the  award  of  the  contract.  The  referee  held  that 
by  this  departure  from  the  method  prescribed  by  the  statute 
the  common  council  lost  jurisdiction  to  carry  out  the  improve- 
ment.    We  concede  the  course  of  the  common  council  to  have 
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been  irregular,  and  we  may  further  concede,  for  the  purposes 
of  the  argument,  that  the  irregularity  would  have  been  fatal 
except  for  other  provisions  of  the  charter.  Section  72  pro- 
vides that  "  Every  assessment  for  a  purpose  authorized  by  this 
title  shall  be  valid  and  effectual  notwithstanding  any  irregu- 
larity, omission  or  error  in  any  of  the  proceedings  relating  to 
the  same.  *  *  *  Whenever  it  shall  be  deemed  by  the 
common  council  or  be  determined  by  the  judgment  of  a  court 
of  competent  jurisdiction  that  any  assessment  authorized  by 
this  title  is  illegal  or  void  for  want  of  jurisdiction,  or  for  any 
other  cause,  the  common  council  may  pass  an  ordinance  desig* 
nating  the  work  so  made  or  done,  the  whole  expense  thereof, 
and  the  part  or  portion  of  the  city  deemed  to  be  benefited 
thereby,  or  equitably  chargeable  with  the  costs  and  expense 
thereof,  and  may  assess  the  several  lots  or  parcels  of  land  in 
the  territory  so  designated  in  said  ordinance,  according  to  the 
benefits  received  or  in  the  proportion  in  which  they  are  equi- 
tably chargeable  therefor."  This  is  a  curative  act  of  the  most 
comprehensive  character ;  indeed,  it  is  much  more  than  a  cura- 
tive act.  A  curative  act  is  a  retrospective  statute.  Here  the 
same  statute  which  prescribes  certain  formalities  and  require- 
ments to  be  observed  in  making  local  improvements  and  in 
imposing  assessments  therefor,  provides  that  irregularities  or 
illegalities  in  the  proceedings,  i.  ^.,  failure  to  comply  with 
these  requirements  and  formalities,  shall  not  invalidate  the 
assessment.  Therefore,  any  informality  that  the  legislature 
might  have  originally  dispensed  with  cannot  avoid  the  assess- 
ment. {Ensign  v.  Barse^  107  N.  Y.  329.)  It  was  doubtless 
the  duty  of  the  common  council  to  have  strictly  conformed  to 
the  law  in  the  prosecution  of  this  improvement,  and  had  the 
plaintiff  timely  intervened  by  a  taxpayer's  action  he  could 
have  restrained  the  common  council  from  acting  in  contra- 
vention of  the  statute,  but  he  could  not  lie  by  and  await  the 
completion  of  the  improvement  and  then  escape  the  assess- 
ment because  of  irregularities  or  defects  in  the  proceedings. 
It  was  this  very  evil  that  the  section  of  the  charter  cited  was 
intended  to  prevent. 
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The  learned  Appellate  Division  did  not  pass  upon  the  point 
on  which  the  ease  was  decided  by  the  referee,  but  aflBrmed  the 
judgment  upon  anotlier  ground.  That  court  held  that  the 
common  council  had  no  jurisdiction  to  adopt  an  ordinance  for 
any  other  kind  of  pavement  than  that  which  was  called  for 
by  the  petition,  and  that*in  the  ordinance  there  was  a  substan- 
tial departure  from  the  petition.  The  petition  asked  for 
"  Trinidad  Sheet  Asphalt ; "  the  ordinance  directed  the  street 
to  be  paved  with  "  Asphaltum  Sheet  pavement."  The  speci- 
fications required  the  material  to  be  "  Refined  Lake  Asphalt " 
distinctly  excepting  "  land  or  overflow  asphaltum."  The 
street  was  actually  paved  with  Trinidad  lake  asphalt.  The 
Appellate  Division  took  notice  that  lake  asphalt  was  Trini- 
dad asphalt,  but  was  of  opinion  that  in  excluding  the  land  or 
overflow  asphalt  there  was  a  departure  from  the  terms  of  the 
petition  which  tended  to  restrict  competition  and  might  have 
enhanced  the  cost  of  the  work.  We  cannot  agree  witii  this 
view.  While  it  may  be  that  we  cannot  take  notice  that  lake 
asphalt  and  Trinidad  asphalt  are  the  same  there  is  no  proof 
that  they  are  different  materials.  The  plaintiff  got  exactly 
what  he  asked  for,  Trinidad  asphalt.  For  this  reason  if  the 
term  "  Lake  Asphalt "  is  more  comprehensive  than  "  Trinidad 
Asphalt "  it  worked  no  injury  to  the  petitioners,  and  if  it  had 
any  effect  on  the  bidding  it  must  have  increased  the  com- 
petition. By  section  57  of  the  charter,  the  common  council 
was  authorized  to  make  plans  and  specifications  for  the 
improvement. .  There  is  no  proof  to  show  that  the  exclusion 
of  "  Land  and  overflow  asphalt "  was  an  improper  require- 
ment. If  the  petition  had  been  for  wooden  blocks,  the  specifi- 
cations might  properly  exclude  those  kinds  of  wood  which  are 
not  fit  for  pavement ;  and  even  had  it  specified  oak  blocks,  it 
would  have  been  within  the  power  of  the  common  council  to 
exclude  inferior  kinds  of  oak.  Further,  under  the  view  we 
have  already  expressed,  the  time  for  the  plaintiff  to  have 
raised  any  objection  was  at  the  inception  of  the  work. 

Section  59  of  the  charter  as  enacted  in  1890  provided  that 
the  cost  and  expense  of    repaving  the    street   intersections 

34: 
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should  be  borne  by  the  city  at  large.  This  section  was 
amended  in  1893  (Chapter  190)  by  omitting  the  provision 
quoted.  The  effect  of  this  amendment  was  to  impose  the 
whole  cost  of  the  improvement  on  the  abutting  lots.  There 
was,  therefore,  no  error  in  the  assessment  in  this  respect. 
Under  section  61  the  determination'  whether  the  assessment 
should  be  payable  in  installments  or  not  was,  in  the  absence 
of  request  by  the  petitioners  for  the  improvement  (there  was 
none  in  this  case),  vested  in  the  common  council.  The  other 
irregularities  complained  of  we  shall  not  discuss.  Some  of 
these  alleged  irregularities  we  think  are  not  such,  and  the 
others  are  cured  so  far  as  the  validity  of  the  assessment  is 
concerned  by  the  provisions  of  section  72. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  final  award  of  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Vann  and  Werner, 
JJ.,  concur  ;  Landon,  J.,  not  sitting. 
^  Judgment  reversed,  etc. 


Edward    S.    Stokes,    Eespondent,    v.    Grahams     Polley, 

Appellant. 

1.  Evidence — When  Admissible  although  not  Pleaded.  Where 
promissory  notes  are  executed  by  the  maker  pursuant  to  the  terms  of  a 
written  agreement  for  the  sale  of  stock  of  a  corporation,  which  was  the 
consideration  for  the  notes,  and  which  agreement  bound  him  to  deliver 
them  to  the  payee,  and  the  former  delivers  them  to  a  tliird  person,  and  the 
defense  in  an  action  for  damages  for  non-delivery  of  two  of  the  notes  is 
that  the  delivery  to  the  third  person  was  by  plaintiff's  direction,  and  defend- 
ant has  testified  to  such  direction,  although  not  pleaded,  evidence  is  admis- 
sible of  a  parol  agreement  between  the  plaintiff  and  such  third  person 
that  the  latter  should  receive  the  notes  in  suit  as  indemnity  for  an  under- 
taking by  him  and  another  as  sureties  for  plaintiff  and  also  to  show  the 
extent  of  that  liability  and  how  plaintiff's  sale  of  the  stock  without  some 
resulting  indemnity  would  increase  the  risk  assumed  by  the  sureties, 
since  it  is  a  circumstance  corroborative  of  the  evidence  supporting  the  real 
defense. 

2.  When  Parol  Evidence  not  an  Attempt  to  Vary  Writino. 
Where  the  written  agreement  provided  that  certain  of  the  notes  covered 
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thereby  should  be  deposited  by  the  plaintiff  with  a  trust  company  to 
indemnify  the  third  person  and  others  as  sureties  upon  an  undertaking  in 
plaintiff's  behalf,  but  left  him  in  full  control  of  the  remaining  notes, 
including  those  in  suit,  and  they  are  delivered  to  such  third  person, 
evidence  of  such  parol  agreement  is  not  an  attempt  to  vary  the  written 
agreement  by  parol  evidence. 

3.  Facts  Insufficient  to  Take  Case  from  Jury.  Where  the  notes 
were  delivered  to  such  third  person  under  the  claim  that  the  delivery 
was  by  plaintiff's  direction,  the  facts  that  an  alteration  made  in  them  as  a 
correction  was  made  without  plaintiff's  consent  and  for  that  reason  they 
were  returned  to  the  defendant  who  replaced  them  by  new  notes  correctly 
drawn,  and  that  after  the  first  delivery  and  before  such  replacement  the 
alleged  authority  for  delivery  to  the  third  person  was  revoked  by  the 
plaintiff,  are  not  sufficient  to  justify  the  court  in  taking  from  the  jury  the 
issue  of  fact  whether  the  original  delivery  was  by  plaintiff's  authority 
and  before  the  notice  of  its  revocation. 

Stokes  V.  PoUey,  80  App.  Div.  550,  reversed. 

(Argued  June  22,  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
20,  1898,  afl5rming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court,  and  an  order  denying  a 
motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

David  McClure  for  appellant.  It  was  error  to  hold  that 
a  revocation  of  the  agency  was  effected  by  the  substitution  of 
two  new  notes  for  those  which  were  destroyed.  {People  v.  ^ 
N.  It.  S.  i?.  Co.,  121  N.  Y.  617 ;  1  Am.  &  Eng.  Ency.  of  Law, 
1218;  Hxmt  v.  Rousinanier,  8  Wheat.  174.)  It  was  error 
to  deny  the  defendant's  motions  to  go  to  the  jury  and  for  a 
new  trial,  and  to  direct  a  verdict  for  the  plaintiff.  {Cogger  v.  . 
Landing,  64  N.  Y.  427 ;  Coming  v.  T,  L  <&  N.  Factory,  44 
N.  Y.  594 ;  OUdersl^eeve  v.  Landon,  73  N.  Y.  609 ;  Eava- 
nagh  v.  Wilsmi,  70  N.  Y.  179  ;  Munoz  v.  Wilson,  111  N.  Y. 
300 ;  Dean  v.  M.  E,  R,  Co,,  119  N.  Y.  550.) 

Cha/rles  E.  Hughes  for  respondent.  The  court  properly 
excluded  evidence  of  the  pretended  agreement  with  James  D. 
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Leary.  (^Hunt  v.  Roicsmanier,  8  Wheat.  205  ;  1  Am.  &  Eng. 
Ency.  of  Law,  1217,  1218;  Abb.  Tr.  Br.  753,  §  954; 
Sinith  V.  Hall^  67  N.  Y.  48 ;  Saunders  v.  Chamberlain^  IS 
Hun,  570;  Russell  v.  Clapp^  7  Barb.  482;  Jackson  v. 
Whedon,  1  E.  D.  Smith,  141 ;  Spooner  v.  D.,  L.  cfe  W.  R.  R. 
Co.,  115  N.  Y.  30 ;  Thomas  v.  Scutt,  127  N.  Y.  133 ;  Eighmie 
V.  Taylor,  98  N.  Y.  288 ;  Marsh  v.  MeNair,  99  N.  Y.  174; 
Mott  V.  Richtmyer^  57  N.  Y.  49.)  The  coui*t  properly  directed 
a  verdict  for  the  plaintiff.  {Blade  v.  Nola/nd,  12  Wend.  173 ; 
Arrison  v.  Ha/rmstasd,  2  Penn.  St.  191 ;  Taylor  on  Ev. 
§  116.) 

Landon,  J.  The  defendant  excepted  to  the  denial  of  his 
request  to  go  to  the  jury,  and  to  the  direction  of  a  verdict  for 
the  plaintiff ;  also  to  the  exclusion  of  evidence  offered  by  him* 
The  questions  of  law  thus  presented  are  before  us  for  review. 

The  controversy  is  over  two  notes  of  $15,000  each  which 
the  defendant  agreed  to  deliver  to  the  plaintiff,  but  which  he 
in  fact  delivered  to  James  D.  Leary,  and  the  main  issue  upon 
the  trial  was  whether  the  plaintiff  had  authorized  and  directed 
such  delivery,  or,  if  he  had  done  so,  whether  he  recalled  or 
countermanded  the  direction  before  the  defendant  actually 
delivered  the  notes  to  Leary. 

The  written  agreement  between  the  plaintiff  and  the 
defendant,  to  which  James  D.  Leary,  Daniel  J.  Leary  and 
'E.  T.  McDonald  were  also  parties,  required  the  defendant 
to  pay  to  the  plaintiff  $25,000  in  cash,  and  the  further  sum 
of  $115,000  in  seven  notes  to  be  made  by  the  defendant  and 
guaranteed  by  the  Learys  and  McDonald  upon  plaintiff's 
delivery  to  the  defendant  of  1,300  shares  of  the  capital 
stock  of  the  Hoffman  House.  This  agreement  was  made  and 
bore  date  September  27,  1897.  The  plaintiff  delivered  the 
shares  of  stock  to  the  defendant  September  28,  1897. 

The  complaint  alleges  that  the  plaintiff  had  then  already 
received  the  $25,000  from  the  defendant,  but  that  the  defend- 
ant had  not  made  or  delivered  any  of  the  notes  to  the  plain- 
tiff, but  did  thereafter  deliver  to  him,  first,  one  note  for 
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$30,000,  and  next,  the  four  other  notes  aggregating  $55,000, 
but  failed  and  refused  to  deliver  to  him  the  two  notes,  one  at 
six  months  and  one  at  eight  months,  each  for  $15,000,  and 
hence  the  plaintiff  asks  judgment  for  $30,000  and  interest. 

The  defendant's  answer  is  that  "it  was  understood  and 
agreed  at  or  about  the  time  when  the  shares  of  stock  were 
delivered  as  set  forth  in  the  complaint,  that  all  the  notes 
referred  to  therein  should  be  delivered  to  James  D.  Leary, 
referred  to  in  said  complaint  as  the  representative  and  agent 
of  the  plaintiff,  and  the  defendant  was  directed  to  and  did 
deliver  them  to  said  Leary  by  the  authority  and  direction 
and  with  the  knowledge  of  the  plaintiff ; "  and  also  alleges 
that  "said  delivery  was  made  to  the  plaintiff  through  his 
representative  and  agent,  James  D.  Leary,  who  received  them 
from  the  defendant  by  the  direction  and  authority  of  the 
plaintiff." 

The  written  contract  and  the  seven  notes  were  prepared  at 
the  Hoffman  House  on  the  25th  of  September,  1897,  at  a 
meeting  of  all  the  parties  to  the  contract  except  the  defend- 
ant, who  was  not  present.  The  parties,  except  the  defendant, 
then  signed  the  contract,  and  the  two  Learys  and  McDonald 
indorsed  the  notes.  The  Learys  retained  the  possession  of 
the  notes  and  contract,  and  on  September  27th  presented  the 
•contract  to  the  defendant  and  he  then  signed  it. 

The  1,300  shares  of  stock,  the  subject  of  the  sale,  were 
then  held  by  the  Chemical  Bank  as  collateral  to  a  loan  of 
$30,000  made  by  the  bank  to  the  plaintiff.  On  the  next  day 
the  bank  delivered  the  stock  to  the  plaintiff  upon  Mr.  J.  D. 
Leary's  promise  to  replace  it  with  the  $30,000  note,  one  of 
the  seven  notes  mentioned  in  the  written  contract.  The 
plaintiff  then  delivered  the  stock  to  the  defendant  on  Mr.  J. 
D.  Leary's  promise  to  plaintiff  to  procure  the  notes.  The 
notes  were  not  signed  that  day  because  they  were  in  the  cus- 
tody of  David  J.  Leary,  who  was  not  present,  but  the  note 
for  $30,000  was  signed  by  the  defendant  the  next  morning, 
September  29th,  at  the  Hoffman  House.  The  defendant  tes- 
tified that  he  received  it  from  James  D.  Leary,  signed  it,  then 
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handed  it  to  Mr.  Leary,  who  handed  it  to  the  plaintiflE.  The 
defendant  further  testified  that  the  plaintiff  then  and  there 
told  him  to  give  the  balance  of  the  notes  to  Mr.  Leary,  and 
that  the  plaintiff  also  told  him  at  the  Chemical  Bank  to  give 
the  balance  of  the  notes  to  Mr.  Leary  when  they  were  signed, 
and  that  the  plaintiff  there  told  Mr.  Leary  to  keep  the  notes. 
The  plaintiff  did  not  contradict  this  testimony,  and  it  was  cor- 
roborated by  other  witnesses.  The  four  notes,  aggregating 
$55,000,  were  subsequently  signed  and  deposited  with  the 
Knickerbocker  Trust  Compahy. 

The  defendant  offered  evidence  tending  to  prove  an  agree- 
ment between  the  plaintiff  and  Leary  by  which  Leary  was  to 
receive  these  two  notes  from  the  defendant  and  hold  them  as 
indemnity  against  his  and  D.  J.  Leary's  liability  as  sureties  for 
the  plaintiff  as  receiver  of  the  Hoffman  House  corporation 
and  also  as  sureties  in  an  action  against  the  corporation  itself, 
and  also  to  show  the  extent  of  that  liability  and  how  the  plain- 
tiff's sale  of  this  stock  without  some  resulting  indemnity  would 
increase  the  risk  assumed  by  the  Learys.  The  evidence  was 
excluded. 

The  Appellate'  Division  sustained  the  exclusion  because 
such  a  defense  was  not  pleaded  and  because  it  was  an  attempt 
to  vary  by  parol  a  v^nritten  instrument  under  seal. 

I  do  not  think  either  ground  tenable.  If  such  an  agree- 
ment existed  Jt  would  account  for  the  direction  alleged  by  the 
defendant  to  have  been  given  by  the  plaintiff  to  him  to  deliver 
the  notes  to  Mr.  Leary  and  thus  add  credibility  to  the  defend- 
ant's testimony  that  the  plaintiff  did  give  him  such  a  direc- 
tion. If  the  plaintiff  and  Leary  had  made  such  an  agreement, 
then  the  plaintiff's  direction  to  the  defendant  was  an  obvious 
consequence  of  it. 

The  court,  in  excluding  evidence  of  the  agreement  between 
Stokes  and  Leary  by  which  Leary  was  to  receive  tlie  two 
notes,  excluded  the  evidence  tending  to  prove  the  agency  of 
Leary  to  receive  them,  as  between  Leary  and  the  plaintiff. 
Clearly  the  defendant  would  make  a  stronger  case  if,  in  addi- 
tion to  proving  the  agency  as  between  plaintiff  and  himself, 
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he  should  prove  it  as  between  the  plaintiff  and  Leary.  It  was 
not  necessary  to  plead  the  plaintiff's  separate  agreement  with 
Leary,  since  it  was  not  a  defense,  bat  it  was  a  circumstance 
corroborative  of  the  evidence  which  supported  the  real  defense, 
namely,  that  defendant  delivered  the  notes  to  Mr.  Leary  as  the 
plaintiff  told  him  to  do.  It  was  not  necessary  to  plead  the 
corroborative  evidence. 

The  argument  to  support  a  variance  of  the  written  agree- 
ment by  the  parol  evidence  will  not  bear  scrutiny.  It  is 
true  that  the  written  agreement  provides  that  the  plaintiff 
shall  deposit  S55,000  of  the  notes  with  the  Knickerbocker 
Trust  Company  to  indemnify  the  two  Learys  and  McDonald 
against  their  liability  as  sureties  upon  the  plaintiff's  appeal 
bond  in  an  action  then  pending  upon  appeal  against  him, 
but  this  agreement  is  in  consideration  of  their  guarantee- 
ing all  the  notes  —  seven  of  them  —  aggregating  $115,000. 
No  doubt  this  guaranty  was  important,  and  it  was  also  import- 
ant to  be  able  to  show  that  it  was  made  Upon  sufficient 
consideration,  and,  therefore,  it  was  proper  to  insert  it  in  the 
agreement.  This  written  agreement  left  the  plaintiff  free  to 
dispose  of  the  other  notes  and  of  the  cash  part  of  the  con- 
sideration of  his  sale  of  stock  to  whom  he  pleased  and  in  any 
way  he  pleased,  and  if,  before  the  written  agreement  or  after 
it,  he  provided  for  such  disposition,  he  simply  provided  for 
dealing  with  his  own  after  it  should  become  such  ;  that  is  to 
say,  he  appointed  Leary  to  receive  the  notes  and  notified  the 
defendant,  thus  making  defendant's  delivery  to  Leary  delivery 
to  liimself.  Such  provision  for  appointment  and  disposition 
is  not  at  variance  with  the  written  agreement,  but  is  in  further- 
ance of  it. 

Another  phase  of  the  case  needs  consideration.  If  we  credit 
the  defendant's  evidence,  after  the  plaintiff  had  directed  the 
defendant  to  deliver  the  notes  to  Leary,  and  the  defendant 
had  done  so,  the  plaintiff  changed  his  position,  and  demanded 
the  notes  of  the  defendant.  The  notes  were  drawn  to  the 
order  of  the  plaintiff  but  not  indorsed  by  him,  nor  did  they 
bear  interest.     While  in  Leary's  hands  the  two  notes  were 
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altered  without  the  plaintiflPs  consent,  by  substituting  the  word 
"bearer"  for  "order,"  and  by  adding  the  words  "with 
interest."  Mr.  Leary  apparently  becoming  apprehensive  tliat 
this  alteration  was  unauthorized,  requested  the  defendant  to 
give  him  new  notes,  and  handed  him  the  original  notes.  The 
defendant  destroyed  the  notes  and  gave  Mr.  Leary  new  notes 
in  their  stead.  This  was  after  the  plaintiff  had  demanded  the 
original  notes  of  defendant. 

The  trial  court  held  that  as  the  defendant  thus  had  the 
original  notes  in  his  possession  after  the  plaintiff  had  signified 
his  revocation  of  whatever  direction  the  plaintiff  had  previously 
given  him  to  deliver  the  same  to  Mr.  Leary,  it  was  the  defend- 
ant's duty  to  deliver  them  to  the  plaintiff  instead  of  destroying 
them.  However  this  might  be  if  no  interest  in  the  notes  had 
accrued  to  Leary  by  virtue  of  some  contract  between  him  and 
the  plaintiff,  under  which  he  held  possession  of  them  in  aid  of 
such  interest,  yet  if  Leary  had  acquired  some  interest  in  the 
notes  with  the  right  to  their  possession  in  protection  of  his 
interest,  then  the  defendant  had  no  right  upon  the  mere  receipt 
of  the  notes  for  the  purpose  of  repairing  a  wrong  or  mistake, 
to  violate  or  confiscate  Leary's  interest  in  and  right  to  the  pos- 
session of  the  notes.  Such  an  act  would  be  a  breach  of  trust, 
of  good  faith  and  of  defendant's  duty  as  temporary  bailee  of 
Jthe  notes  for  a  special  purpose.  If  Leary's  claim  was  not  well 
founded,  it  may  be  gravely  doubted  whether  it  was  defend- 
ant's duty  to  take  advantage  —  apparently  dishonorable  —  of 
such  a  circumstance  to  advance  the  plaintiff's  title  to  the  notes. 
If  Leary's  claim  to  the  notes  was  well  founded,  the  defend- 
ant did  the  plaintiff  no  legal  wrong.  If  well  founded,  then 
the  plaintiff  should  have  been  permitted  to  show  that  he  did 
.the  defendant  no  wrong  by  showing  that  as  between  Leary 
•'and  the  plaintiff,  Leary  was  entitled  to  the  notes.  As  the 
quality  of  the  defendant's  act  in  destroying  the  original  notes 
depended  upon  the  rights  of  the  plaintiff  and  Leary  as  between 
each  other,  the  defendant  was  prejudiced  when  he  was  not 
permitted  to  show  such  rights. 

The  trial  court  assumed,  as  a  matter  of  law,  that  since  the 
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original  notes  bore  no  interest,  the  notes  tlius  made  should  not 
be  considered  as  in  performance  of  the  contract.  This  view 
and  the  substitution  by  defendant  of  new  notes  at  the  request 
of  Leary  seem  to  have  led  to  the  exclusion  of  much  of  the 
evidence  offered  by  the  defendant,  and  to  the  refusal  to  sub- 
mit the  case  to  the  jury.  That  the  $115,000  to  be  evidenced 
by  the  notes  should  bear  interest  is  clear  from  the  written 
agreement,  but  the  agreement  is  not  explicit  that  the  notes 
should  express  it.  Indeed,  wlien  the  plaintiff  received  the 
note  for  $30,000  the  absence  of  the  words  "  with  interest " 
was  remarked  at  the  bank  where  the  plaintiff  substituted  it  as 
collateral  in  place  of  the  stock  he  sold  to  the  defendant,  and 
the  defendant  thereupon  gave  to  the  plaintiff  his  check  for 
the  interest. 

The  complaint  assumes  that  these  two  original  notes  were 
proper  in  form  and  were  such  as  the  contract  specified.  The 
plaintiff's  cause  of  action  is  founded  upon  their  non-delivery 
to  himself  in  person,  not  upon  any  defect  in  the  notes  them- 
selves. The  amount  they  represented  bore  interest  under  the 
the  contract,  and  it  does  not  appear  to  be  important  whether 
the  notes  expressed  interest  or  not ;  the  complaint  alleges  that 
they  did ;  they-were  prepared  by  tlte  plaintiff  for  execution 
by  the  defendant,  and  the  inference  is  strong  that  they  were 
satisfactory  to  the  plaintiff.  If  there  was  any  question 
whether  the  two  notes  were  such  as  the  contract  called  for 
under  the  plaintiff's  practical  construction  of  it,  upon  which 
the  defendant  acted,  it  was  a  question  of  fact  for  the  jury, 
and  not  of  law  for  the  court. 

We  think  the  court  erred  in  excluding  the  evidence-alluded 
to  and  in  not  submitting  the  question  to  the  jury  upon  the 
evidence  given,  whether  the  defendant  delivered  the  notes  to 
Leary  pursuant  to  plaintiff's  direction  and  before  notice  of  its 
conntermand. 

The  judgment  should  be  reversed,  new  trial  granted,  costs 
to  abide  the  event. 

Pabker,  Ch.  J.  (dissenting).     The  carefully  prepared  opin- 
ion, in  which  all  the  court  concur,  fully  justifies,  it  seems  to 
35 
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me,  the  conclusion  of  the  Appellate  Division  that  the  trial' 
court  riglitly  directed  a  verdict  in  favor  of  the  plaintiff.  By 
an  agreement  in  writing  the  defendant  agreed  to  give,  for  a 
consideration  which  he  admits  he  has  received,  two  promissory 
notes  of  fifteen  thousand  dollars  each,  as  well  as  other  notes 
and  money.  Plaintiff,  not  having  received  the  two  notes^ 
brought  this  action  to  recover  the  amount  for  which  they 
were  to  be  given,  with  interest.  The  answer  in  nowise  chal- 
lenges the  validity  of  the  contract  or  that  under  it  the  plain- 
tiff was  entitled  to  receive  the  two  notes,  nor  is  it  claimed 
therein  that  the  notes  were  ever  given  to  the  plaintiff  person- 
ally, but  it  alleges  that  the  notes  were  made  and  delivered  to 
one  James  D.  Leary  "  as  the  representative  and  agent  of  the 
plaintiff,  and  the  defendant  was  directed  to  and  did  deliver 
them  to  said  Leary  by  the  authority  and  direction  and  with 
the  knowledge  of  the  plaintiff."  The  only  issue  tendered  by 
the  pleadings,  therefore,  was  whether  the  delivery  of  the 
notes  to  Leary  was  a  delivery  to  the  plaintiff's  representative 
and  agent  at  his  request^  and  the  only  question  which  the  trial 
court  had  to  decide,  when  requested  to  direct  a  verdict  in 
favor  of  the  plaintiff,  was  whether  the  defendant  had  estab- 
lished that  he  had  delivered  the  two  notes  now  in  existence  to 
Leary  as  the  agent  of  the  plaintiff  and  at  his  request,  or  had 
presented  such  evidence  as  entitled  him  to  have  that  question 
submitted  to  the  jury. 

A  complete  mastery  of  the  material  facts  makes  the  ques- 
tion one  very  easy  of  correct  decision.  There  were  tliree 
parties  to  the  agreement,  the  plaintiff  being  the  party  of  the 
first  part,  the  defendant  the  party  of  the  second  part  and 
James  D.  Leary,  Daniel  J.  Leary  and  R.  T.  McDonald  the 
parties  of  the  third  part.  The  subject  of  the  agreement  was 
Hoffman  House  stock  of  the  par  value  of  one  hundred  and 
thirty  thousand  dollars,  then  owned  by  the  plaintiff,  for  which 
it  was  provided  in  the  contract  that  the  defendant  should  pay, 
upon  delivery,  one  hundred  and  forty  thousand  dollars,  as  fol- 
lows :  Twenty-five  thousand  in  cash  and  one  hundred  and  fif- 
teen tliousand  in  seven  notes  to  be  made  and  delivered  by  the 
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,  defendant ;  one  for  thirty  thousand  dollars,  payable  in  four 
months ;  five  for  fifteen  thousand  dollars  each,  payable  in  five, 
six,  seven,  eight  and  nine  months  respectively,  and  one  for  ten 
thousand  dollars,  payable  in  ten  months ;  all  to  bear  six  per 
cent  interest.  The  parties  of  the  third  part  were  sureties  for 
the  plaintifi  in  some  litigation  then  pending  in  the  courts,  and 
the  agreement  provided  that  they  should  guarantee  the  pay- 
ment of  the  seven  notes  in  consideration  of  a  deposit  of  fifty- 
five  thousand  dollars  thereof  with  the  Knickerbocker  Trust 
Company,  protecting  them  from  loss  by  reason  of  such  surety- 
ship. The  agreement  was  signed  by  all  the  parties  except 
the  defendant,  on  the  evening  of  September  twenty-fifth, 
1897 ;  and  James  D.  Leary,  who,  it  now  appears,  was  jointly 
interested  with  the  defendant  Polley  and  with  McDonald  in 
the  purchase  of  the  stock,  took  the  agreement  to  obtain 
Policy's  signature,  which  was  affixed  on  the  following  Mon- 
day, the  twenty-seventh.  The  next  day  the  plaintiflE  and 
the  defendant,  with  James  D.  Leary,  met  at  the  Chemical 
Bank  for  the  purpose  of  carrying  out  the  agreement.  That 
bank  held  the  certificates  of  stock  as  security  for  a  loan 
to  tho  plaintiff  of  thirty  thousand  dollars.  The  plaintiff 
asked  for  the  seven  notes,  which  the  agreement  provided  he 
should  have  upon  the  delivery  of  the  stock.  Mr.  Leary  said 
that  "  his  son  had  them  on  the  speedway  and  he  had  forgotten 
to  have  them  there  with  him."  No  other  reason  was  suggested 
for  their  non-delivery,  and  Mr.  Leary  promised  that  he  would 
get  the  notes  for  the  plaintiff.  The  defendant  and  Leary  were 
so  anxious  to  have  the  transaction  closed  that  the  bank  finally 
agreed  to  release  the  stock,  upon  Leary's  guaranty  that  the 
thirty-thousand-dollar  note  should  be  delivered  to  the  bank  the 
next  morning,  and  the  plaintiff  consented  to  a  delivery  of  the 
stock  upon  being  given  a  writing  by  defendant  acknowledging 
the  receipt  of  thirteen  hundred  shares  of  stock  in  pursuance 
of  the  agreement  and  the  personal  assurance  of  Leary  that  he 
would  get  the  notes  for  him.  It  was  during  this  conversation 
at  the  bank  that  the  defendant  claims  that  the  plaintiff  directed 
him.  after  signing  the  notes,which  it  seems  he  had  not  yet  done, 
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to  "  give  them  to  Mr.  Leary,"  a  statement  wholly  inconsistent  * 
with  the  plaintiffs  attitude  throughout  all  that  interview, 
according  even  to  the  defendant  Policy's  testimony.  He  testi- 
fies :  "  When  we  met  at  the  Chemical  Bank  Mr.  Stokes  asked 
for  these  seven  notes.  *  *  *  Q.  When  Mr.  Stokes  asked 
Mr.  James  Lrcary  for  those  notes  did  Mr.  James  Leary  give 
any  reason  for  not  delivering  them  except  that  his  son  had 
them  ?  A.  No  other  reason.  That  is  the  only  reason.  Mr. 
Stokes  was  being  asked  to  surrender  the  stock  then.  I 
don't  recollect  when  Mr.  Leary  said  his  son  had  them,  that 
he  said  how  soon  he  would  get  them  for  Mr.  Stokes.  He 
told  him  that  his  son  had  them,  he  would  get  them.  I  don't 
recollect  how  soon  he  said  he  would  get  them.  When  Mr. 
Leary  told  Mr,  Stokes  he  would  get  him  the  notes  Mr. 
Stokes  then  handed  the  stock  over  to  me,  I  gave  my  receipt 
for  it.  *  *  *  I  won't  say  that  he  said  he  would  get 
them  for  Mr.  Stokes ;  I  can't  say  that.  He  promised  to  get 
them."  The  plaintiffs  demand  for  the  notes,  his  insistence 
upon  a  receipt  from  the  defendant  showing  that  the  stock  had 
been  delivered  in  pursuance  of  the  agreement,  before  he  would 
surrender  it,  and  the  promise  of  Leary  that  he  would  get  him 
the  notes,  undoubtedly  present  the  situation  as  it  was  in  fact, 
and  as  it  was  understood  by  all  of  the  parties ;  yet  it  may  be 
conceded  that  the  defendant  might  have  been  entitled  to  have 
the  jury  pass  on  the  credibility  of  his  further  statement,  that  in 
the  same  conversation  the  plaintiff  told  him  to  give  the  notes 
to  Leary  and  that  he  did  so,  were  it  not  for  the  fact  that  such 
notes  were  afterward  returned  to  defendant,  who  destroyed 
them,  and  then  gave  to  Leary  new  notes.  Before  this  hap- 
pened, however,  the  defendant  concedes  that  the  plaintiff  had 
told  him  that  Mr.  Leary  had  no  business  to  have  the  notes, 
and  that  plaintiff  had  demanded  them  of  defendant  again  and 
again.  The  defendant  also  testifies  that  "  He  (Mr.  Stokes) 
threatened  suit  anyway,  because  I  didn't  give  him  the  notes. 
And  after  he  threatened  suit  because  I  would  not  give  him 
the  notes  those  notes  came  back  into  my  possession,  and  I 
destroyed  them.     *    *    *     After  that  I  knew  he  was  threat- 
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ening  to  sue  me  because  I  didn't  give  them  to  him.  And  1 
knew  that  when  I  destroyed  the  notes."  So,  if  it  could  be 
held  that  the  defendant's  statement  that  the  plaintiff  told  him 
to  give  the  notes  to  Leary,  borne  down  as  it  is  by  the  written 
agreement,  the  defendant's  other  testimony  and  all  of  the  facts 
and  circumstances  surrounding  the  transaction,  presents  a 
question  of  fact  in  that  regard,  still  we  lind  that  the  notes, 
which  he  claims  to  have  delivered  in  pursuance  of  that  request, 
were  delivered  to  and  destroyed  by  him  after  the  termination 
of  the  alleged  agency  and  with  knowledge  thereof. 

That  transaction  is  one  of  controlling  importance,  and  the 
defendant's  version  of  it  is  as  follows :  "  I  mean  to  say  that 
the  two  notes  in  question  here,  which  I  signed  the  day  after 
the  meeting  at  the  Chemical  Bank,  are  still  in  Mr.  Leary's 
hands.  I  suppose  they  are  in  his  hands.  *  *  *  Q.  The 
two  notes  in  question  here?  A.  They  are  not  in  existence 
now.  I  saw  them  destroyed.  I  was  present  when  they  were 
destroyed.  *  *  *  After  I  made  them  I  destroyed  them. 
*  *  *  Q.  When  you  destroyed  those  notes  where  did  it 
take  place?  A.  At  Mr.  Leary's  house.  Nobody  asked  me  to 
destroy  them.  I  destroyed  them  myself.  Mr.  Leary  gave 
them  to  me.  He  did  not  tell  me  to  destroy  them.  I  destroyed 
them  myself  and  tore  them  up  myself.  No  talk,  no  reason, 
no  statement  of  the  reason.  *  *  *  The  notes  were  given 
to  me,  and  I  tore  them  up.  When  Mr.  Leary  gave  them  to 
me  he  did  not  tell  me  to  destroy  them.  I  destroyed  them.  I 
said  1  would  destroy  them.  They  were  wrong ;  there  was  a 
mistake.  Q.  Who  told  you  there  was  a  mistake?  A.  I  see  it 
myself  they  were  wrong.  Thej/  yave  thera  to  me  because  they 
were  wrong.  *  *  *  I  don't  know  whether  Mr.  Leary  or 
who  made  them  wrong.  Mr.  Leary  never  told  me  anything 
about  it.  *  *  *  Q.  Is  it  your  recollection  that  any  papers 
had  been  served  upon  you  at  the  time  that  occurred  ?  A.  I 
don't  think  there  were.  I  would  not  say  positively."  Else- 
where in  the  testimony  it  appears  that  the  alterations  which 
the  defendant  discovered  in  the  original  notes  consisted  of  the 
addition  of  the  words  *'  with  interest,"  and  also  the  words  "  or 
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bearer,'-  so  as  to  make  the  notes  payable  to  bearer.  It  is  sig- 
nificant that  these  alterations  were  made  while  the  notes  were 
in  the  possession  of  Leary,  and,  taken  in  connection  with  the 
other  steps  in  the  transaction,  suggest  that,  at  the  meeting  in 
the  Chemical  Bank,  Leary  was  plotting  to  secure  to  the  defend- 
ant, McDonald  and  himself  possession  of  the  stock,  without  car- 
rying out  in  its  entirety  the  contract  that  he  had  signed  three 
days  before ;  but  in  some  way  it  was  discovered  that  tlie  last 
step  in  the  transaction,  by  which  the  notes  were  made  pay- 
able to  bearer,  was  something  that  might  be  visited  with 
serious  legal  consequences,  and  hence  the  meeting  at  I^ary's 
house  and  their  destruction  by  the  defendant,  because,  as  he 
said,  they  were  wrong  and  had  become  so  after  leaving  his 
possession.  At  that  moment  the  defendant  knew  that  if  the 
plaintiff  ever  had  authorized  him  to  hand  the  notes  to  Leary, 
that  authority  had  been  withdrawn ;  if  he  once  believed  that 
Leary  was  the  plaintiff's  agent  for  the  purpose  of  receiving 
the  notes,  he  then  knew  that  such  agency  no  longer  existed, 
for  the  defendant  Polley  testifies :  "  And  after  he  threatened 
suit,  because  I  would  not  give  him  the  notes,  those  notes  came 
back  into  my  possession  and  I  destroyed  them."  Most  men 
would  have  felt  it  their  duty,  at  least,  to  refuse  to  make  new 
notes  until  it  had  been  determined  whether  the  plaintiff  or 
Leary  was  entitled  to  the  notes  that  Leary  contracted  to 
indorse  for  plaintiff's  benefit,  and  especially  so  where,  as  in 
this  case,  the  party  claiming  the  notes  had  offered  him  indem- 
nity, but  the  defendant  Polley  preferred  to  take  other  action, 
without  either  moral  or  legal  right,  and  he  did  make  new 
notes  and  deliver  them  to  Leary.  It  is  urged  in  his  behalf 
that,  having  delivered  the  original  notes  to  Leary,  the  latter 
was  entitled  to  the  notes  issued  to  take  the  place  of  those 
destroyed.  One  answer  to  that  proposition  is,  that  the  origi- 
nal notes,  so-called,  did  not  conform  to  the  contract,  in  that 
they  were  not  drawn  "  with  interest,"  and,  therefore,  there 
never  was  such  a  delivery  to  Leary  or  any  one  else  as  satisfied 
the  requirements  of  the  contract.  It  follows  that,  when  the 
plaintiff  demanded  the  notes  of  the  defendant  and  threatened 
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suit  to  get  possession  of  them,  the  defendant  had  not  at  all 
satisfied  the  contract,  even  though  it  were  the  fact  that 
Leary  had  been  the  plaintiff's  agent  for  the  purpose  of 
receiving  the  notes,  for  defendant  had  not  delivered  such 
notes  as  the  contract  called  for,  and,  hence,  had  made 
no  delivery  thereunder,  and,  therefore,  could  not  ignore  the 
revocation  of  the  agency  by  the  plaintiff  and  his  demand 
that  the  delivery  be  made  to  him  personally,  as  was  his 
right  under  the  contract.  It  would  have  been  error,  there- 
fore, for  the  court  to  submit  the  question  of  agency  to  the 
jury,  for  even  if  it  be  conceded  that  the  plaintiflE  did  make 
Leary  his  agent,  yet,  before  there  was  such  a  delivery  as  the 
contract  called  for,  the  agency  was  terminated  and  the  defend- 
ant notified  of  it,  so  that  whether  there  was  originally  an  agency 
ceased  to  be  a  matter  of  any  importance  in  the  disposition  of 
the  motion  for  the  direction  of  a  verdict. 

Again,  if  it  be  conceded  for  the  purposes  of  the  argument 
that  the  notes  given  to  Leary  were  in  conformity  with  the 
contract,  and  the  defendant  subsequently,  because  of  the 
wrongful  alteration  of  the  notes,  or  for  any  other  reason, 
desired  to  repossess  the  notes  in  order  that  he  might  destroy 
them,  the  fact  remains  that  when  he  had  accomplished  that 
result  the  plaintiflE  did  not  have,  either  in  person  or  by  proxy, 
the  notes  which  the  contract  called  for  and  which  under  it  he 
was  entitled  to  receive.  In  other  words,  when  the  defendant 
had  destroyed  the  notes  he  and  the  plaintiflE  stood  in  exactly 
the  same  position  as  though  the  old  notes  had  never  existed, 
and  the  defendant's  duty  remained  undischarged.  The  agency 
of  Leary,  if  it  ever  existed,  had  been  terminated,  as  the  defend- 
ant well  knew,  and  it  was  then  his  duty,  under  the  contract, 
to  comply  with  the  demand  of  the  plaintiflE  by  delivering  to 
liira  personally  the  new  notes.    . 

It  follows  that  the  court  did  not  err  in  directing  a  verdict. 
It  is  suggested,  however,  that  error  was  committed  in  reject- 
ing "  evidence  tending  to  prove  an  agreement  between  the 
plaintiflE  and  Leary  by  which  Leary  was  to  receive  these  two 
notes  from  the  defendant  and  hold  them  as  indemnity  against 
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his  and  D.  J.  Leary's  liability  as  sureties  for  the  plaintiff  as 
receiver  of  the  HoflFman  House  Corporation,  and  also  as  sure- 
ties in  an  action  against  the  corporation  itself,  and  also  to  show 
the  extent  of  that  liability  and  how  the  plaintiff's  sale  of  this 
stock,  without  some  resulting  indemnity,  would  increase  the 
risk  assumed  by  the  Learys."  The  Appellate  Division  sus- 
tained the  view  of  the  trial  court  that  this  evidence  was  not 
admissible  under  the  pleadings.  No  such  agreement  was 
pleaded  ;  the  answer  contained  no  suggestion  that  Leary  had 
acquired  any  interest  in  the  notes  by  contract  or  otherwise^ 
but  instead  that,  in  receiving  the  notes,  he  acted  for  the  plain- 
tiff "  as  his  representative  and  agent."  The  defendant  was 
permitted  to  testify  fully  as  to  what  was  said  to  liim  by  the 
plaintiff  regarding  the  disposition  of  the  notes,  and  no  evi- 
dence was  excluded  tending  to  show  that  the  plaintiff  author- 
ized him  to  deliver  the  notes  to  Leary  as  his  representative. 
The  evidence  excluded  was  offered  for  the  purpose  of  contra- 
dicting the  defense  pleaded  and  establishing  a  new  agreement 
between  the  plaintiff  and  Leary,  conflicting  with  tlie  terms  of 
the  written  agreement,  in  that  it  provided  for  a  further 
indemnity  than  the  one  specilically  mentioned  in  the  writing 
as  the  consideration  for  the  indorsement  of  all  of  the  notes  by 
the  Learys,  by  which  new  agreement,  sought  to  be  estab- 
lished, Leary  was  to  receive  the  notes  in  his  own  behalf  and 
interest.  That  the  evidence  was  not  admissible  for  that  pur- 
pose is  substantially  conceded ;  but  it  is  said  that  had  the 
defendant  been  permitted  to  show  the  existence  of  an  agree- 
ment between  Leary  and  the  plaintiff,  by  which  the  latter  was 
to  have  tlie  notes,  that  fact  might  have  been  regarded  by  the 
jury  as  giving  credit  to  the  testimony  of  the  defendant  to  the 
effect  that  he  was  told  to  give  the  notes  to  Leary  as  the  plain- 
tiff's agent  and  representative.  On  the  contrary,  the  evidence 
would  seem  to  establish  that  the  notes  were  ta  be  received  by 
Leary  on  his  own  account  instead  of  the  account  of  plaintiff. 
Conceding,  however,  for  the  purposes  of  the  argument,  that 
had  the  evidence  been  received  it  would  have  tended  to  cor- 
roborate, and,  to  some  extent,  give  credit  to  the  testimony  of 
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the  defendant,  still  this  judgment  should  not  be  reversed 
on  that  account ;  for  the  error,  if  error  it  was,  was  harmless, 
as  the  admission  of  the  evidence  could  not  have  affected  the 
result.  As  has  already  been  shown,  there  was  sufficient  evi- 
dence to  go  to  the  jury  on  the  question  of  the  agency  of 
Leary  to  receive  the  notes  and  the  authority  of  the  defendant 
to  give  them  to  him.  The  direction  of  a  verdict,  notwith- 
standing that  fact,  is  supported  on  the  ground  that  such  agency 
was  revoked  and  the  defendant  notified  of  it  before  the  notes 
now  in  existence  were  delivered.  If  the  views  expressed  in 
relation  thereto  be  sound,  it  follows  that  the  defendant  was 
not  injured  by  the  exclusion  of  evidence  tending  to  corrobo- 
rate, in  some  degree,  the  witness  who  testified  positively  that 
he  was  authorized  to  give  the  notes  to  Leary  as  plaintiff's  agent. 

The  judgment  should  be  affirmed,  with  costs. 

O'Brien,  Baktlett  and  Cullen,  J  J.,  concur  with  Landon, 
J.,  for  reversal ;  Vann  and  Werner,  JJ.,  concur  with  Par- 
ser, Ch.  J.,  for  affirmance. 

Judgment  reversed,  etc. 


Rochester    and    Charlotte    Turnpike    Road    Compant, 
Respondent,  v.  Robert  S.  Paviour,  Appellant. 

Payment  op  Individual  Debt  with  Corporate  Checks  by  Officer 
OF  Corporation — When  Payee  Chargeable  with  Notice  op  Inca- 
pacity AND  Liable  to  Restoration.  The  payee  of  corporate  checks 
who  receives  them  from  the  treasurer  of  the  corporation  in  payment  of  a 
debt  not  owed  by  the  corporation,  but  in  payment  of  one  which  he  has 
treated  as  the  treasurer's  individual  debt,  where  the  latter  has  no  actual 
or  apparent  authority  to  issue  such  checks  either  in  payment  of  his  own 
debt  or  that  of  a  third  person,  is  chargeable  with  notice  of  his  incapacity 
to  issue  them  and  is  bound  to  inquire  as  to  the  real  situation,  and  where 
he  accepts  the  checks  without  question  and  draws  the  money  thereon, 
he  is  liable  in  an  action  by  the  corporation  to  recover  the  amount  paid  as 
money  received  by  him  to  its  use. 

BocheaUr  dt  C.  T.  R  Co.  v.  Paviour,  28  App.  Div.  628,  affirmed. 

(Argued  June  21,  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  entered 
April   8,    1898,    upon   an   order  of  tlie   Appellate  Division 
86 
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in  the  fourth  judicial  department,  overruling  defendant's 
exceptions,  ordered  to  be  heard  in  the  first  instance  by  the 
Appellate  Division,  denying  a  motion  for  a  new  trial  and 
directing  judgment  for  the  plaintiff  upon  a  verdict  directed 
by  the  court. 

In  1896,  the  plaintiff,  a  domestic  turnpike  corporation, 
operated  a  turnpike  which  extended  from  the  city  of  Roch- 
ester to  the  village  of  Charlotte,  and  one  Marsenus  H.  Briggs 
was,  and  for  several  years  had  been,  its  treasurer.  In  June, 
1896,  the  defendant,  who  resided  at  Rochester,  received  a 
letter  from  Mrs.  O.  S.  Warren,  of  Silver  City,  New  Mexico, 
inclosing  four  tire  insurance  policies,  and  requesting  him  to 
collect  the  premiums  upon  the  same.  Said  policies  were 
issued  by  various  companies,  through  Mrs.  Warren  as  their 
agent,  to  Walter  B.  Duffy,  a  prominent  business  man  of  Roch- 
ester, upon  buildings  situated  in  Pyramid,  New  Mexico.  For 
several  years  Mrs.  Warren  had  forwarded  similar  policies  on 
this  property  to  the  defendant,  who  had  collected  the  pre- 
miums for  her  and  remitted  the  same  after  deducting  the 
amount  agreed  upon  for  his  compensation.  It  was  his  habit 
to  deliver  the  policies  to  Mr.  Briggs,  who  paid  him  the  pre- 
miums thereon,  sometimes  in  cash  and  sometimes  by  the  check 
of  Mr.  Duffy  or  of  George  C.  Buell,  another  prominent  busi- 
ness man  of  Rochester,  but  never  with  the  check  of  the 
plaintiff.  The  defendant  did  not  know  who  was  liable  for  the 
premiums  except  as  he  learned  it  from  the  policies,  and  it  did 
not  expressly  appear  what  relation  Mr.  Briggs  sustained  to  the 
owner  of  the  property  insured.  Upon  the  receipt  of  said 
letter  in  June,  1896,  the  defendant,  according  to  his  custom, 
delivered  the  policies  to  Mr.  Briggs,  and  in  July  two  other 
policies  upon  the  same  property  were  received  from  Mrs, 
Warren,  which  he  also  delivered  to  Mr.  Briggs,  who  was  a 
man  of  repute  and  a  member  of  a  prominent  law  firm  in 
Rochester.  The  premiums  were  not  paid  at  the  time  either 
set  of  policies  was  delivered ;  but  after-  payment  had  been 
demanded  several  times  by  the  defendant,  Briggs  gave  him  a 
check  on  account,  dated  June  17th,  1896,  drawn  upon  the 
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Central  Bank  of  Rochester,  payable  to  the  order  of  the 
defendant,  for  $150,  signed  '*  Rochester  &  Charlotte  Turn- 
pike Road  Co.  M.  H.  Briggs,  Treas."  On  the  24th  of  July 
following,  Briggs  gave  the  defendant  a  check,  similar  in  all 
respects,  except  that  it  was  for  the  sum  of  $300,  and  subse- 
quently he  paid  the  balance  of  the  premiums  from  his  own 
funds.  The  defendant  deposited  these  checks  in  the  Traders' 
Bank  of  Rochester,  where  he  did  his  banking  business,  pro- 
cured drafts  for  the  amount  going  to  Mrs.  Warren,  and  sent 
them  to. her.  The  checks  were  paid  upon  presentation  in  the 
ordinary  course  of  business  from  moneys  belonging  to  the 
plaintiff  on  deposit  in  the  Central  Bank.  This  action  was 
brought  to  recover  the  amount  paid  by  means  of  these  checks 
as  money  of  the  plaintiff  received  by  the  defendant  to  its 
use.  The  plaintiff  had  no  interest  in  the  policies  and  no 
business  relations  with  the  defendant,  and  was  indebted 
neither  to  him  nor  to  Briggs,  who  used  the  checks  without 
authority  and  thus  embezzled  the  money  drawn  thereby.  At 
the  close  of  the  evidence  the  oourt  directed  a  verdict  for  the 
plaintiff,  but  ordered  the  defendant's  exceptions  to  be  heard 
in  the  first  instance  by  the  Appellate  Division,  which,  after 
hearing  the  parties,  overruled  the  exceptions  and  directed 
judgment  upon  the  verdict  in  favor  of  the  plaintiff.  From 
said  order,  as  well  as  from  the  judgment  entered  accordingly, 
the  defendant  brings  this  appeal. 

Walter  S.  JBuhbell  for  appellant.  The  defendant  had  no 
actual  notice  of  the  fraud  of  Briggs  nor  was  the  form  of  the 
check  sufficient  to  put  him  upon  inquiry.  {Dike  v.  Drexel^ 
11  App.  Div.  77;  155  N.  Y.  637;  Cheever  v.  P.  H.  li.  Co., 
150  N.  Y.  59 ;  G.  NaL  Bank  v.  State,  141 N.  Y.  379.)  Plain- 
tiff's negligence  enabled  Briggs  to  perpetrate  the  fraud  and  it 
should,  therefore,  not  be  allowed  to  recover  from  the  defend- 
ant.    [N.  y.  cfe  N.  H.  JR.  R.  Go.  v.  SchuyUr,  34  N.  Y.  30.) 

Ja/mea  Breck  Perkins  for  respondent.     The  trial  court 
properly  held  that  Paviour  could  not  receive  the  money  of 
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the  plaintiff  and  apply  it  to  the  payment  of  Briggs'  indebted- 
ness. {Gerard  v.  McCormick^  130  N.  Y.  261 ;  WiUon  v. 
M.  E.  liy.  Co.,  120  N.  Y.  145 ;  Chem)er  v.  P.  B.  R.  Co.y 
150  K  Y.  59.) 

Vann,  J.  By  delivering  the  policies  to  Briggs  without  col- 
lecting the  preminms  at  the  time,  the  defendant  appai'ently 
gave  credit  for  the  same  and  thus  made  the  debt  his  own. 
At  all  events,  he  subsequently  treated  it  as  a  debt  owing  by 
Briggs  to  himself,  the  same  as  he  had  similar  claims  under 
like  circumstances  in  previous  years.  Briggs  had  no  authority, 
either  actual  or  apparent,  to  give  the  checks  of  the  plaintiff 
in  payment  of  his  own  debt  or  that  of  a  third  person.  If  the 
defendant  knew  or  believed,  or  had  good  reason  to  believe, 
that,  in  giving  the  checks,  Briggs  was  appropriating  the  money 
of  the  plaintiff  to  the  payment  of  his  own  debt,  or  one  tliat 
he  treated  as  his  own,  he  had  no  right  to  accept  them  without 
inquiry.  While  he  was  not  bound  to  be  on  the  watch  for 
facts  which  would  put  a  very  cautious  man  on  his  guard,  he 
was  bound  to  act  in  good  faith.  (Second  National  Bank  v. 
Weston^  161  N.  Y.  520,  526 ;  Cheever  v.  Pittsburgh,  etc,  R. 
R.  Co.,  150  N.  Y.  59,  66.)  Even  if  his  actual  good  faith  is 
not  questioned,  if  tlie  facts  known  to  him  should  have  led  him 
to  inquire,  and  by  inquiry  he  would  have  discovered  the  real 
situation,  in  a  commercial  sense  he  acted  in  bad  faith  and  the 
law  will  withhold  from  him  the  protection  that  it  would 
otherwise  extend. 

The  checks  themselves  gave  notice  of  a  suspicious  fact  and 
invited  inquiry  in  relation  thereto.  They  showed  upon  their 
face  that  Briggs  was  apparently  using  the  money  of  the  plain- 
tiff for  his  own  purposes,  since  they  were  not  his  checks  but 
thie  checks  of  a  corporation  issued  by  him  as  its  treasurer. 
In  the  absence  of  express  authority,  or  of  that  which  may  l)e 
implied  from  past  conduct  known  to  the  corporation,  he  could 
not  lawfully  use  the  checks,  which  stood  as  its  money,  for  such 
a  purpose,  as  the  defendant  is  presumed  to  have  known. 
There  was  no  expre§8  authority  and  nothing  to  indicate  that 
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Briggs  was  impliedly  authorized  to  thus  use  the  money  of  the 
plaintiff  and  the  presumption  was  the  other  way.  The  plain- 
tiff, as  its  name  indicated,  was  not  a  trading  corporation  but  a 
local  plank  road  company,  with  no  authority  to  own  buildings 
situated  out  of  the  state.  It  would  be  extraordinary  for  a 
concern  which  merely  operated  a  short  plank  road  in  this 
state  to  have  any  interest  in  buildings  in  New  Mexico  or  to 
be  indebted  for  premiums  upon  policies  issued  thereon,  and 
the  admitted  facts  compel  us  to  assume  that  the  defendant  so 
regarded  it*  Moreover,  the  policies  themselves,  as  the  defend- 
ant knew,  were  not  issued  in  the  name  of  the  plaintiff  as  the 
owner  of  the  buildings,  and  there  was  no  connection,  appar- 
ent or  otherwise,  between  it  and  the  policies.  Without 
inquiry  he  ac^cepted  checks  drawn  by  Briggs  as  treasurer  of 
the  plaintiff  in  payment  of  a  debt  which  he  had  no  reason  to 
believe  was  for  it  to  pay,  and  which  he  had  strong  reason  to 
believe  had  become  the  debt  of  Briggs  himself.  He  called 
for  no  explanation  from  him,  made  no  inquiry  at  the  office  of 
the  plaintiff,  or  of  any  one  representing  it,  which  would  natu- 
rally have  disclosed  the  fraud,  but  accepted  the  checks  without 
question,  drew  the  money  and  thereby  ran  the  risk  of  being 
called  upon  to  restore  it. 

The  facts  known  to  the  defendant  should  have  aroused  his 
suspicion  and  led  him,  as  an  honest  man,  to  make  some  inves- 
tigation before  he  accepted  the  money  of  a  corporation,  which 
owed  him  nothing,  in  payment  of  a  claim  that  he  held  against 
some  one  else.  If  he  had  such  coirlidence  in  Briggs  that  he 
was  willing  to  trust  him  without  inquiry,  under  suspicious  cir- 
cumstances of  a  sul)stantial  character,  he  must  stand  the  loss, 
for  he  failed  to  discharge  a  duty  required  by  commercial 
integrity.  He  could  not  confide  in  Briggs  at  the  expense  of 
the  plaintiff,  after  notice  of  his  irregular  and  doubtful  con- 
duct. Among  the  heaviest  losses  in  business  are  those  which 
result  from  a  blind  trust  in  men  on  account  of  their  standing 
in  the  community,  without  making  the  investigation  required 
by  common  prudence.  There  was  a  shadow  on  the  checks, 
and  the  defendant  could  not,  in  good  faith^  accept  them  until 
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it  disappeared.  £j  accepting  them  he  did  an  act  which  he 
had  reason  to  believe  would  affect  the  rights  of  a  third  party, 
and  he  could  not,  in  justice  to  that  party,  ignore  the  suspicion 
which  the  facts  should  have  aroused.  One  who  suspects,  or 
ought  to  suspect,  is  bound  to  inquire,  and  the  law  presumes 
that  he  knows  whatever  proper  inquiry  would  disclose.  While 
the  courts  are  careful  to  guard  the  interests  of  commerce  by 
protecting  the  negotiation  of  commercial  paper,  they  are  also 
careful  to  guard  against  fraud  by  defeating  titles  taken  in  bad 
faith,  or  with  knowledge,  actual  or  imputed,  which  amounts 
to  bad  faith,  when  regarded  from  a  commercial  standpoint 
(2  Randolph's  Com.  Paper  [2d  ed.],  §  999  ;  1  Daniel's  Nego- 
tiable Instruments  [4th  ed.],  §  775  ;  1  Edwards'  Bills  &  Notea 
[3d  ed.],  §§  517,  520 ;  1  Parsons'  Notes  &  Bills,  259  ;  Story 
on  Promissory  Notes  [6th  ed.],  §  197 ;  Chitty  on  Bills  [8th 
ed.],  281.) 

As  the  rules  of  law  governing  the  case  are  now  well  settled^ 
we  shall  refer  to  but  few  authorities,  and  those  of  recent  date 
in  this  court.  In  Wilson  v.  Metropolitan  El.  Ry,  Co,  (120 
N.  T.  14:5)  it  was  stated,  as  a  general  rule,  "  that  one  who 
receives  from  an  officer  of  a  corporation  the  notes  or  securi- 
ties of  such  corporation,  in  payment  of,  or  as  security  for,  a 
personal  debt  of  such  officer,  does  so  at  his  own  peril.  Prima, 
facie  the  act  is  unlawful,  and,  unless  actually  authorized,  the 
purchaser  will  be  deemed  to  have  taken  them  with  notice  of 
the  rights  of  the  corporation."  It  was  also  held  in  that  case 
that  the  purchaser  of  a  promissory  note,  purporting  to  have 
been  issued  by  a  corporation,  who  made  the  purchase  under 
circumstances  which  devolved  upon  him  the  duty  of  inquiry  as 
to  its  validity,  assumed  the  risk,  by  failing  to  inquire,  of  prov- 
ing that  the  facts  he  could  have  discovered,  had  he  made 
inquiry,  would  have  protected  him. 

In  Gerard  v.  McCormick  (130  N.  Y.  261)  an  agent,  who 
had  charge  of  certain  premises  known  as  the  "  Glass  Build- 
ings," deposited  the  rents  collected  by  him  to  the  credit  of  a 
bank  account  kept  in  his  name  as  "  Agent,  Glass  Buildings." 
Without  authority  he  gave  a  check  on  this  account,  signed  by 
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him  as  "Agent,  Glass  Buildings,"  in  payment  of  his  own 
debt.  The  check  was  paid,  and  upon  the  trial  of  an  action 
brought  five  years  afterward  to  recover  the  amount  thereof, 
there  was  no  evidence  of  bad  faith  on  the  part  of  the  defend- 
ant who  took  the  check,  except  that  afforded  by  the  check 
itself  and  the  nature  of  the  debt.  The  court  held  that  the 
form  of  the  check  was  sufficient  to  indicate  to  the  defendant 
the  existence  of  an  agency  and  to  put  him  on  inquiry  as  to 
the  agent's  authority  to  so  use  the  money.  In  deciding  the 
case  the  court  said  :  "  We  think  that  the  form  of  the  signa- 
ture to  the  check  was  sufficient  to  put  the  payee  on  inquiry 
as  to  the  right  of  the  agent  to  pay  his  personal  debt  out  of 
the  fund.  The  buildings  and  the  bank  were  both  well  known, 
were  in  the  same  city  and  very  near  to  the  place  where  the 
check  was  received  by  the  defendant,  and  had  an  inquiry  been 
made  at  the  bank  or  at  the  buildings,  it  would  have  been  ascer- 
tained that  the  account  was  held  by  William  Boswell,  not  as 
owner,  but  as  agent  for  these  plaintiffs.  In  case  a  person  hav- 
ing notice  that  money  or  property  is  held  by  another  in  a 
fiduciary  capacity,  receives  it  without  inquiry  from  the  agent, 
in  satisfaction  of  his  personal  debt,  the  sum  or  property  so 
received  may  be  recovered  by  the  true  owner  unless  the  agent 
was  authorized  to  so  dispose  of  it." 

In  Cheever  v.  Pittsburgh,  etc.,  E,  R.  Co.  (150  N.  Y.  69, 
67)  the  paper  was  regular  on  its  face,  and  this  fact  protected 
the  plaintiff,  but  the  court,  referring  to  "  a  case  where  an  offi- 
cer of  a  corporation  makes  the  corporate  obligation  payable  to 
himself,  and  then  attempts  to  deal  with  it  for  his  own  benefit," 
said :  "  When  paper  of  that  character  is  presented  by  the  offi- 
cer or  agent  of  the  corporation,  it  bears  upon  its  face  sufficient 
notice  of  the  incapacity  of  the  officer  or  agent  to  issue  it." 
(Citing  the  Wilson  and  Gerard  cases,  supra,  and  also  Han- 
(yver  Bank  v.  Am.  Bock  cfe  T.  Co.,  148  N.  Y.  612 ;  Ba7ik  of 
New  York,  etc.,  v.  Am.  Dock  &  T.  Co.,  143  1^.  Y.  559.)  In 
the  case  at  bar  the  appearances  were  not  deceptive,  but  sug- 
gested the  true  state  of  affairs,  which  worked  a  fraud  on  the 
plaintiff.     (See,  also,  J^irst  National  Baiik  of  Paterson  v. 
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National  Broadway  Bank^  166  N.  Y.  459 ;  Smith  v.  Weston^ 
159  N.  Y.  194,  199;  Angle  v.  North  Western,  etc.,  Ins.  Co., 
92  IT.  S.  330,  342.) 

The  case  of  Dike  v.  Drexel  (11  App.  Div.  77 ;  affirmed 
without  opinion  in  155  N.  Y.  637),  which  is  relied  upon  by 
the  defendant,  does  not  conflict  with  the  views  herein 
expressed.  According  to  the  facts  found  in  that  case  a  new 
firm  had  succeeded  an  old  firm,  composed  in  part  of  tlie  same 
members,  and  'with  a  similar  but  not  identical  firm  name. 
The  business  of  the  new  firm  "  was  apparently  the  same  as 
and  a  continuation  of  that "  of  the  old  "  and  such  appearance 
was  a  natural  result  of  the  conduct  and  acquiescence  of  the 
other  members  of  the  new  firm,  from  the  formation  and  dar- 
ing the  entire  continuance  thereof."  "  In  fact  the  business 
and  assets  of  the  '  old  firm '  were  so  mingled  with  those  of 
*  the  new  firm '  as  to  establish  a  practical  identity  between  the 
two  firms."  The  new  firm  gave  certified  checks  to  be  applied 
upon  an  indebtedness  of  the  old,  which  the  former  had  not 
assumed.  Said  checks  were  received  **in  absolute  good 
faith"  and  collateral  securities  were  surrendered  in  conse- 
quence thereof.  Under  these  peculiar  circumstances  it  was 
decided  that  the  receiver  of  the  new  firm,  which  had  become 
insolvent,  could  not  recover  the  money  back.  Owing  to  the 
intimate  connection,  if  not  substantial  identity,  of  the  two 
firms,  the  Supreme  Court  held  that  there  was  nothing  suspi- 
cious or  unusual  in  paying  a  debt  of  the  old  firm  with  a  check 
of  the  new  concern,  nor  any  notice  that  in  so  doing  the  funds 
of  the  new  partnership  were  being  improperly  used.  It  was 
natural  to  assume,  under  the  circumstances,  that  the  new  firm 
had  bought  out  the  old,  and  being  indebted  to  it  for  the  pur- 
chase price,  had  paid  a  part  of  the  debt  in  this  way  through 
the  direction  of  a  member  common  to  both,  •'  to  whom,"  as 
the  trial  judge  found,  "  the  other  three  partners  confided  the 
unrestricted,  absolute  and  entire  control  and  management  of 
the  business,  allowing  him  to  conduct  it  as  though  it  were  his 
own,  and  in  its  behalf  to  incur  liabilities  and  dispose  of  assets 
absolutely  according  to  his  own  judgment."     Thus  it  is  obvi- 
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OU8  that  the  managing  copartner  had  implied  authority  from 
his  associates  to  use  the  checks  as  he  did,  and  that  the  ques- 
tion of  notice  was  not  necessarily  involved  in  the  decision. 

In  the  case  now  before  us  the  question  of  notice  is  supreme. 
The  checks,  when  read  in  the  light  of  the  facts  known  to  the 
defendant,  were  notice  to  him  that  he  was  apparently  accept- 
ing money  from  one  to  whom  it  did  not  belong,  and  this  cast 
upon  him  the  duty  of  inquiring  into  the  matter  so  as  to  see 
whether  the  facts  were  in  accord  with  the  appearances ;  for, 
if  they  were,  he  knew  that  he  could  not  honestly  take  the 
checks. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Landon,  Cullen  and 
Werner,  J  J.,  concur. 

Judgment  affirmed. 


The  People  of  the  State  op  New  York  ex  rel.  Joel  Bacon, 
Commissioner  of  Highways  of  the  Town  of  Veteran, 
Respondent  and  Appellant,  v.  Northern  Central  Rail- 
way Company,  Appellant  and  Respondent. 

1.  Railroads  — Mandamus  to  Compel  Restoration  op  Highway 
under  the  Railroad  Law  —A  Proceeding  Independent  of  Remedy 
for  Encroachment  Given  by  Highway  and  Town  Laws  and  may  be 
Maintained  by  Private  Citizen  in  the  Name  of  the  People.  Man- 
damus will  lie  At  the  instance  of  a  private  citizen  in  tlie  name  of  the 
People  of  the  state  to  compel  a  lessee  railroad  company,  which  has  recon- 
structed a  crossing  in  such  manner  as  to  encroach  upon  a  highway,  to 
perform  the  public  duty  imposed  upon  it  by  section  11  of  the  Railroad 
Law  (L.  1890.  ch.  565)  of  restoring  the  highway  "to  its  former  state  or  to 
such  state  ]is  not  to  have  its  usefulness  impaired,"  and  the  proceeding  is 
entirely  independent  of  the  remedy  given  by  the  Highway  Law  (L.  1890, 
ch.  568)  for  the  removal  of  encroachments  upon  a  highway,  and  sections 
15  and  105  relating  to  notice  of,  and  directions  for,  their  removal  and  pro- 
viding, in  connection  with  the  Town  Law  (L.  1890,  ch.  569,  §  182),  that  the 
proceeding  must  be  brought  in  the  name  of  the  town,  have  no  application. 

2.  Parties— Waiver  of  Defect  — Demurrer  — Code  of  Civ.  Pro. 
§  2076.  The  owner  aDd  lessor  of  the  railroad  is  not  a  necessary  party  to 
the  proceeding,  and  if  it  were,  where  the  defect  of  parties  appears 
upon  the  face  of  the  proceedings  and  defendant  fails  to  object  thereto 
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by  demurrer  under  section  2076  of  the  CJode  of  Civil  Procedure,  it  is 
waived. 

3.  Cqanoe  op  Location  and  Method  of  Construction  of  Rail- 
road Crossing  —  Necessity  for  Order  of  Supreme  Court.  Where  a 
railroad  company  without  legal  authority  has  changed  its  line  thirty -five 
feet  to  the  westward,  has  crossed  the  highway  at  a  new  point  and  has 
constructed  a  new  bridge,  the  abutments  of  which  encroach  upon  the 
highway,  instead  of  being  parallel  with  and  on  the  lines  thereof,  as  the 
abutments  of  the  old  bridge  were,  it  must  be  treated  as  an  original  cross- 
ing, which  can  only  be  lawfully  accomplished  by  complying  with  section 
11  of  the  Railroad  Law  providing  that  no  railroad  corporation  shall  con- 
struct its  road  across,  upon  or  along  any  highway  in  a  town  with- 
out an  order  of  the  Supreme  Court  of  the  district  in  which  such  highway 
is  situated,  after  at  least  ten  days'  written  notice  of  intention  to  make  the  " 
application  for  such  order  shall  have  been  given  to  the  commissioner  of 
highways  of  the  town. 

4.  When  Railroad  Company  may  not  Change  Line  of  Highway 
Crossed  by  its  Track.  The  provision  of  section  11  of  the  Railroad 
Law,  that  "  when  an  embankment  or  cutting  shall  make  a  change  in  the 
line  of  such  highway  *  ♦  *  desirable  with  a  view  to  a  more  easy 
assent  or  descent,  it  may  construct  such  highway  *  *  *  on  such  new 
line  as  its  directors  may  select,  and  may  take  additional  lands  therefor 
by  condemnation  if  necessary,"  applies  only  where  the  existence  of  an 
embankment  or  cutting  makes  a  change  of  grade  in  the  highway  desirable, 
and  does  not  apply  where  the  object  is  merely  to  change  the  highway,  at 
a  point  where  it  is  crossed  by  an  overhead  track,  so  that  it  shall  approach 
the  underpass  formed  by  the  abutments  perpendicularly  and  not  obliquely, 
and,  therefore,  obviate  the  necessity  of  changing  the  abutment.s  so  that 
they  shall  not  encroach  upon  the  highway;  nor  does  the  further  provision, 
to  the  effect  that  where  a  railroad  crosses  a  highway  the  company  shall 
restore  it  "to  its  former  state  or  to  such  a  state  as  not  to  have  unneces- 
sarily impaired  its  usefulness,"  and  the  highway  may  be  carried  under  or 
over  the  track,  confer  any  power  to  change  its  line  or  to  acquire 
additional  lauds. 

5.  Power  of  Court  to  Authorize  Continuance  op  Abutments 
Encroaching  upon  Highway.  The  court  has  no  power  in  a  proceeding 
by  mandamus  to  compel  a  railroad  company  to  restore  a  highway  at  the 
point  of  an  overhead  crossing  to  such  condition  as  will  not  impair  its  use- 
fulness, to  make  permanent  an  encroachment  of  stone  abutments  upon  a 
highway,  provided  the  route  of  the  highway  is  changed  by  acquiring 
additional  land,  so  tbat  the  traveler  may  pass  in  safety  over  a  straight 
course  between  the  abutments,  where  their  construction  in  that  manner 
was  without  an  order  of  the  Supreme  Court,  as  required  by  section  11  of, 
the  Railroad  Law,  and  was,  therefore,  illegal  ab  initio. 

People  ex  rel  Bacon  v.  N.  V.  Ry.  Co.,  35  App.  Div.  624.  modified. 

(Argued  June  19,  1900;  decided  October  2.  1900.) 
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Cross-appeals  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department,  entered 
December  5,  1898,  affirming  an  order  of  Special  Term  direct- 
ing that  a  peremptory  writ  of  mandamus  issue  commanding 
the  Northern  Central  Railway  Company  to  restore  a  highway 
in  the  town  of  Veteran,  Chemung  county,  where  that  com- 
pany's railroad  crosses  it,  to  such  condition  as  will  not  impair 
its  usefulness,  by  changing  the  abutments  of  said  crossing  so 
that  they  shall  rim  parallel  with  the  highway  or  by  purchasing 
sufficient  land  so  as  to  lay  out  the  highway  in  the  manner 
directed,  as  to  details,  by  the  court. 

The  relator  appeals  from  so  much  of  the  order  as  directs 
the  purchase  of  land  and  the  laying  out  of  the  highway  as 
stated.     The  defendant  appeals  from  the  entire  order. 

The  railroad  in  question  was  built  in  1849  and  crosses  the 
highway  above  grade.  It  extends  from  Williamsport,  Pa.,  to 
Elmira,  N.  T.,  and  thence  in  a  northerly  direction  to  Canan- 
daigua.  The  highway  thus  crossed  is  the  main  thoroughfare 
between  Elmira  and  Watkins,  and  travel  thereon  is  very  heavy. 

In  the  summer  of  1895  the  railway  track  was  moved  some 
thirty-tive  feet  to  the  westward,  and  a  new  bridge  was  con- 
structed over  the  highway. 

From  1849  to  1895,  upon  the  south  of  the  highway,  at  the 
point  where  the  railroad  then  crossed  it,  was  constructed  a  solid 
stone  abutment  parallel  with,  and  upon  its  south  line,  and  on 
the  northerly  side  a  framed  timber  abutment  was  built  upon 
a  stone  foundation  also  parallel  with  the  highway  and  with 
the  southern  abutment.  This  old  bridge  was  what  is  called  a 
"  skew  "  bridge,  that  is,  its  cross  beams  ran  parallel  with  the 
highway  and  at  a  right  angle  with  the  line  of  the  railroad. 

When  the  track  was  moved  to  the  westward  in  1895,  a  new 
bridge  was  constructed  in  a  different  location.  A  solid  stone 
abutment  was  laid  on  the  south  side  of  the  highway  at  right 
angles  with  the  line  of  the  railroad  and  was  so  located  that 
the  eastern  extremity  encroached  eight  feet  on  the  traveled 
or  beaten  part  of  the  highway.  This  abutment  was  about 
thirty-eight  feet  in  length,  and  from  the  eastern  end  extended 
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a  solid  wing  of  stone  for  the  distance  of  thirty-five  feet. 
Parallel  with  this  southern  abutment  and  at  right  angles  with 
the  line  of  the  railroad,  the  northern  abutment  was  con- 
structed of  solid  stone  and  so  placed  that  its  western  extremity 
encroached  eight  feet  five  inches  on  the  traveled  or  beaten 
part  of  the  highway.  Its  length  was  about  thirty-eight  feet, 
and  from  its  western  extremity  a  wing  of  solid  stone  extended 
in  a  northwesterly  direction  for  a  distance  of  thirty-five  feet. 
The  highway  is  three  rods  wide. 

Since  the  year  1886  the  railroad  has  been  in  the  possession 
of,  and  operated  by,  the  defendant  company. 

The  changes  in  the  line  of  the  road  and  location  of  bridge, 
as  described,  were  made  by  the  defendant. 

Frederick  Collin  for  plaintiflf,  respondent  and  appellant. 
The  verdict  of  the  jury  settled  the  fact  that  the  existing  con- 
struction of  the  railroad  crossing  unnecessarily  impaired  the  use- 
f  alness  of  the  highway.  {People  ex  rel,  v.  Kearney^  44  App. 
Div.  449 ;  People  ex  rel,  v.  Lyman^  46  App.  Div.  312.)  Land 
once  taken  atnd  appropriated  to  a  public  use,  pursuant  to  law, 
under  the  right  of  eminent  domain,  cannot,  under  general 
laws  and  without  special  authority  from  the  legislature,  be 
appropriated  to  a  different  public  use.  (P.  P.  da  C.  I.  R.  Co. 
v.  Williamson,  91  N.  T.  552 ;  PeopU  ex  rel  v.  N.  Y.  C.  <&  IL 
E,  R,  R.  Co.,  156  N.  T.  570 ;  D.,  L.  &  TF.  R.  R,  Co.  v.  City 
of  Buffalo,  158  N.  Y.  266.)  The  placing  of  these  abut- 
ments within  the  beaten  and  traveled  portion  of  this  highway, 
even  were  it  true  that  the  crossing  was  legally  located, 
was  illegal  and  cannot  be  legalized  by  the  court.  {Jones  v. 
R.  R.  Co.,  169  Penn.  St.  333;  D.,  L.  &  W.  R.  R.  Co. 
V.  City  of  Buffalo,  158  N.  Y.  266 ;  TovmsUp  v.  P.  R. 
R.  R.  Co.,  49  N.  J.  Eq.  11 ;  3  Elliott  on  Railroads,  §§  1099, 
1105,  1109;  Pierce  on  Railroads,  242,  243,  244,  245; 
R.  R.  Co.  V.  Comrs.,  31  Ohio  St.  338 ;  Elliott  on  Roads 
&  Streets,  599;  Fenwick  v.  E.  L.  Ry.  Co.,  L.  R.  [20 
Eq.  Gas.]  544;  BuchhoU  v.  N.  Y.,  L.  E.  &  W.  R.  R. 
Co.,  148  N.  Y.  640  ;  W.  R.  R.  Co.  v.  State,  29  N.  J.  L.  353.) 
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The  crossing  cannot  be  removed  as  an  obstruction,  bnt  the 
railroad  company  may  be  required  to  perform  its  duty  of 
restoring  the  highway.  It  is  not  necessary  or  proper  tliat  the 
commissioners  of  highways  should  proceed  under  section  106 
of  the  Highway  Law.  {Tovm  of  Windsor  v.  D,  cfe  E.  C. 
Co.,  92  Hun,  127;  Allen  v.  B.,  B.  cfe  P.  R.  Co.,  151  N.  Y. 
434;  3  Elliott  on  Railroads,  §  1105.)  The  duty  to  restore  is 
a  public  duty.  The  acts  of  constructing  the  crossing  and 
restoring  the  highway  are  acts  in  which  the  public  are  inter- 
ested. {People  V.  N.  7.  C.  cfe  //.  P.  P.  P.  Co.,  74  N.  Y. 
302;  Conklin  v.  i\r  F.,  O.  cfe  W.  P.  Co.,  102  N.  Y.  107; 
People  ex  rel.  v.  D.  cfe  C  P.  P.  Co.,  58  N.  Y.  152 ;  People 
exrel.  v.  B.  <&  A.  P.  P.  Co.,  70  N.  Y.  569  ;  People  ex  rel.  v. 
P.  <fe  S.  L.  P.  Co.,  14  Hun,  371 ;  PeopU  ex  rel.  v.  T.  cfe  B.  P. 
Co.,  37  How.  Pr.  427 ;  PeopU  v.  C.  cfe  A.  P.  P.  Co.,  67  111.  118  ; 
StaU  ex  rel.  v.  P.  P.  Co.,  86  Mo.  13.)  The  relator  had  the 
right  to  apply  for  the  writ.  The  proceeding  may  be  main- 
tained by  any  citizen.  {Chittenden  v.  Wurster,  152  N.  Y. 
345 ;  People  v.  Guggenheimer,  47  A  pp.  Div.  9 ;  Baird  v. 
Supervisors,  138  N.  Y.  95 ;  People  ex  rel.  v.  Bd.  Suprs.,  56 
N.  Y.  249 ;  People  ex  rel.  v.  Daley,  37  Hun,  461 ;  U.  P.  P. 
P.  Co.  V.  U.  S.,  91  U.  8.  343 ;  High's  Ex.  Leg.  Rem.  §  431 ; 
People  ex  rel.  v.  Van  Wyck,  27  Misc.  Rep.  439 ;  People  ex 
rel.  V.  N.  T.  S.  W.  Co.,  38  App.  Div.  413  ;  People  ex  rel.  v. 
Manning,  37  App.  Div.  141 ;  Village  v.  People,  78  111.  382.) 
The  court  did  not  err  in  directing  a  verdict  for  plaintiff. 
(Code  Civ.  Pro.  §§  2083,  2084 ;  People  ex  rel.  v.  Ord.  Am. 
Star,  21  J.  &  S.  66 ;  People  ex  rel.  v.  Kearney,  44  App. 
Div.  449 ;  People  v.  N.  Y.  C.  <&  H.  P.  P.  P.  Co.,  74  N.  Y. 
302;  D.,  L.i&W.  P.  P.  Co.  v.  City  of  Buffalo,  65  Hun, 
464;  Town  v.  D.  cfe  E.  C.  Co.,  92  Hun,  127;  Poberts  v.  C. 
cfe  JV'.  W.  Py.  Co.,  35  Wis.  679;  Veazie  v.  P.  Py.  Co.,4d  Me. 
119 ;  K  (&  T.  H.  Py.  Co.  v.  Carvener,  113  Ind.  51 ;  Post  v. 
W.  S.  P.  P.  Co.,  123  N.  Y.  580.) 

George  M.  Diven  for  defendant,  appellant  and  respondent. 
Mandamus  will  not  lie  where  there  is  an  adequate  remedy  by 
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law.  {People  ex  reL  v.  Crennan^  141  N.  T.  239 ;  People  ex 
rel.  V.  Campbell^  72  N.  Y.  496 ;  People  ex  rel.  v.  Thoinpson^ 
96  N.  Y.  611;  PeopU  v.  Mead,  24  N.  Y.144;  McCuUoxi^h 
V.  Mayor,  etc.,  23  Wend.  460  ;  People  ex  rel.  v.  Green,  2  T. 
&  C.  62 ;  People  ex  rel.  v.  Brown,  65  N.  Y.  180 ;  People  ex  rel. 
Y.  Comptroller,  77  N.  Y.  46 ;  McMahon  v.  ^.  ^.  ^.  ^.  Cfe.,  75 
N.  Y.  231.)  The  court,  in  awarding  the  peremptory  writ  of 
mandamus,  may  mold  it  according  to  the  just  rights  of  all  the 
parties.  (Code  Civ.  Pro.  §§  2067,  2090 ;  People  v.  Nostrand, 
46  N.  Y.  376 ;  PeopU  ex  rel.  v.  D.  <&  C.  R.  R.  Co.,  58  N.  Y. 
162  ;  People  ex  rel.  v.  WiUon,  119  N.  Y.  515 ;  People  ex  rel. 
V.  Bd.  of  Police,  36  Barb.  644 ;  People  ex  rd.  v.  BatcheUorj 
58  N.  Y.  128  ;  PeopU  ex  rel.  v.  Woodinan,  16  N.  Y.  S.  R. 
715.)  The  discretion  of  the  court  in  granting  the  alternative 
order  was  properly  exercised.  {PeopU  ex  rel.  v.  D.  <&  C.  R. 
R.  Co.,  68  N.  Y.  153 ;  PeopU  ex  rel.  v.  Board  of  Education 
ofN.  Y.,  158  N.  Y.  125  ;  HusUd  v.  Van  Ness,  158  N.  Y.  104 ; 
Ja>c6bus  V.  Van  Wyck,  157  N.  Y.  495  ;  PeopU  ex  rel.  v.  Lord^ 
167  N.  Y.  408.) 

Bartlett,  J.  The  trial  judge  directed  the  jury  to  find  a 
verdict  that  the  defendant  had  unnecessarily,  by  the  con- 
struction of  the  crossing,  impaired  the  usefulness  of  the 
highway. 

On  this  verdict  an  order  was  entered  directing  that  a 
peremptory  writ  of  mandamus  issue,  commanding,  in  sub- 
stance, the  defendant  to  restore  the  highway,  at  the  point  of 
crossing,  to  such  condition  as  will  not  impair  its  usefulness  by 
changing  the  abutments  of  the  bridge  so  that  they  shall  run 
parallel  with  the  highway,  or,  by  purchasino^  lands,  change 
the  course  of  the  liighway  according  to  a  map  to  which  refer- 
ence is  made. 

As  this  crossing  was  originally  constructed,  a  traveler  upon 
the  highway,  approaching  from  either  direction,  had  a  clear 
view  between  the  abutments  of  the  bridge. 

At  the  new  crossing  this  view  was  greatly  impaired,  and 
from  some  standpoints  destroyed.     The  result  was  danger  of 
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collisions  between  teams  approaching  eacli  other  from  opposite 
directions.     The  record  discloses  a  number  of  sucli  accidents. 

The  trial  judge,  in  his  opinion,  after  having  visited  the 
lo(yu€  in  quo,  by  consent  of  the  parties,  states :  '*  I  took  with 
me,  at  my  own  expense,  a  surveyor,  who  was  in  no  way  con- 
nected with  either  party  to  this  suit.  A  map  has  been  by 
liim  prepared  which  shows  the  existing  line  of  the  road  and 
the  highway,  and  also  shows  in  red  lines  a  changed  or  pro- 
posed higliway,  wliich  would  approach  this  underpass  directly 
and  not  at  an  angle.  *  *  *  I  am  convinced  that  Hiis 
highway  can  be  substantially  restored  only  by  the  changing 
of  the  abutments  of  the  underpass  so  that  they  shall  run 
parallel  with  the  road,  or  by  the  changirg  of  the  highway  so 
that  it  shall  approach  the  underpass  perpendicularly  and  not 
obliquely.  After  very  careful  attention  and  consideration 
given  to  the  arguments  upon  both  sides,  and  the  claims  of 
the  respective  parties,  I  am  further  convinced  that  the  statute 
will  be  complied  with  by  the  adoption  of  either  of  said 
methods." 

The  Appellate  Division  affirmed,  without  opinion,  the  order 
directing  the  peremptory  writ  of  mandamus  to  issue.  Cross- 
appeals  have  been  taken  from  the  order  of  affirmance. 

The  relator  insists  that  while  it  was  proper  for  the  trial 
court  to  order  the  abutments  of  the  new  bridge  to  be  changed 
so  as  to  run  parallel  with  the  highway,  it  had  no  jurisdiction, 
in  this  proceeding,  to  change  the  course  of  the  highway  in  the 
manner  indicated,  which  allows  the  encroachments  to  remain 
therein  permanently. 

The  defendant  appeals  from  the  entire  order,  insisting,  Jtrst^ 
that  its  preliminary  motion  to  quasli  or  dismiss  the  alternative 
writ  should  have  been  granted  ;  second,  that  the  order  should 
be  reversed  on  the  merits  and  on  exceptions  taken  at  the  trial. 
The  learned  counsel  for  defendant  stated,  on  the  argument, 
that  if  this  court  affirmed  the  order  of  the  Appellate  Division 
he  waived  the  motion  to  quash,  but  if  the  order  was  to  be 
modified  so  as  to  compel  the  defendant  to  place  the  bridge 
abutment  parallel  with  the  highway,  the  motion  was  to  stand. 
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As  we  have  reached  the  conclusion  that  the  trial  court  was 
without  power  to  change  the  highway  as  indicated,  we  will 
first  consider  the  motion  to  quash  the  alternative  writ.  Four 
grounds  are  relied  upon  in  support  of  the  motion. 

The  first  and  third  grounds  are  to  the  effect  that  the  afiida^ 
vit  on  which  the  alternative  writ  was  granted  is  defective,  in 
that  it  fails  to  show  that  the  defendant  had  not  been  served 
with  a  notice  by  the  commissioner  of  highways,  as  required 
by  the  Highway  Law  (§  106),  stating  that  an  obstruction  or 
an  encroachment  had  been  placed  in  the  highway,  specifying 
the  location  thereof  and  directing  the  defendant  to  remove 
the  same  within  a  specified  time.  Also,  that  the  proceeding 
is  not  brought  in  the  name  of  the  town  of  Veteran,  as  pro- 
vided by  sections  15  and  105  of  the  Highway  Law  and  section 
182  of  the  Town  Law. 

It  is  a  sufficient  answer  to  these  grounds  of  motion  to  point 
out  that  while  towns  may  compel  the  removal  of  obstructions 
of  and  encroachments  upon  the  highway  under  the  provisions 
of  law  above  cited,  the  proceeding  at  bar  is  entirely  inde- 
pendent of  that  remedy,  and  is  based  upon  certain  provisions 
of  the  Railroad  Law  that  will  be  referred  to  in  detail  later 
when  considering  this  appeal  on  the  merits.  The  relator,  as  a 
private  citizen,  instituted  this  proceeding  in  the  name  of  the 
People,  for  the  public  benefit. 

The  second  ground  is  based  on  the  well-settled  rule  that 
mandamus  will  not  lie  where  there  is  an  adequate  remedy 
at  law. 

The  defendant  rested  under  the  public  duty  as  provided  by 
the  Railroad  Law  (§  11)  to  restore  the  highway  "to  its  former 
state,  or  to  such  state  as  not  to  have  unnecessarily  impaired  its 
usefulness." 

In  this  proceeding  the  defendant  is  charged  to  be  in  viola- 
tion of  that  duty,  and  its  performance  is  properly  soug/it  to 
be  enforced  by  the  peremptory  writ  of  mandamus. 

When  a  railroad  crosses  one  of  the  highways  of  the  state, 
as  in  this  instance,  where  travel,  both  for  pleasure  and  on 
business,  is  very  heavy,  the  People  are  directly  interested  in 
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the  enforcement  of  the  legislative  command  that  the  useful- 
ness of  the  highway  shall  not  be  unnecessarily  impaired. 
{Allen  V.  Buffaib,  Rochester  &  P.  By,  Co.,  151  N.  Y.  434 ; 
People  V.  N.  Y.  C.  cfe  B,  R,  R.  R.  Co.,  74  N.  Y.  302.) 

The  last  ground  in  support  of  the  motion  is  to  the  effect 
that  the  Elmira  &  Lake  Ontario  Railroad  Company,  mentioned 
in  the  affidavit  on  which  the  alternative  writ  was  granted,  as 
the  owner  of  the  railroad  in  question,  was  a  necessary  party 
to  this  proceeding. 

It  is  conceded  that  the  defendant,  under  contracts  with 
the  corporation  referred  to,  has  been  in  full  possession  and 
control  of  the  railroad,  operating  the  same  since  1886,  fur- 
nishing all  the  necessary  rolling  stock  for  the  purpose.  It  is 
also  conceded  that  the  defendant  constructed  the  bridge  and 
crossing  of  which  complaint  is  made.  The  corporation  that 
erected  the  encroachment  in  the  highway  can  be  compelled 
to  remove  it.  The  contract  relations  existing  between  the 
defendant  and  the  Elmira  &  Lake  Ontario  Railroad  Company 
are  unimportant.  The  People  may  deal  with  the  corporation 
found  in  full  possession  and  operation  of  the  railroad. 

The  defendant  has  also  waived  this  alleged  defect  of  parties. 

The  affidavit  on  which  the  alternative  writ  was  issued,  sets 
forth  the  ownership  of  the  road  by  the  Elmira  &  Lake  Ontario 
Railroad  Company  and  its  lease  or  contract  with  the  defend- 
ant. The  defect  of  parties,  if  any  existed,  appeared  on  the 
face  of  the  proceedings,  and  objection  should  have  been  taken 
by  demurrer.  The  Code  of  Civil  Procedure  provides  that  a 
demurrer  may  be  taken  in  a  mandamus  proceeding  in  a  case 
where  a  defendant  may  demur  to  a  complaint  (§  2076),  so  that 
the  gwieral  provisions  as  to  demurrer  apply  (§  488,  sub.  6). 

The  motion  to  quash,  or  dismiss,  the  alternative  writ  was 
properly  denied. 

In  discussing  the  case  on  the  merits  we  will  first  consider  the 
appeal  of  the  relator.  It  is  urged  by  the  relator  that  the 
order  appealed  from  permits  the  crossing  of  the  highway  by 
defendant's  railroad  to  be  located  thirty-five  feet  westerly  of 
its  original  line,  and  allows  the  defendant  to  construct  or  con- 
38 
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tinue  within  the  traveled  portion  of  the  highway,  substantial 
stone  abutments  permanent  in  their  nature. 

It  is  undisputed  that  the  defendant  changed  its  line  thirty- 
five  feet  to  the  westward  and  crossed  the  highway  at  a  new 
point  and  in  a  different  manner  without  legal  authority. 

An  informal  talk  with  the  highway  commissioner  of  the 
town  of  Veteran,  who  had  no  authority  in  the  premises,  and 
who  disputes  the  greater  part  of  the  conversation,  was  with- 
out effect,  if  considered  proved  as  testified  to  by  defendant's 
witnesses. 

The  Eailroad  Law  (§  11),  among  other  things,  provides  that 
no  railroad  corporation  shall  construct  its  road  "  across,  upon 
or  along  any  highway  in  any  town  or  street  in  any  incorpo- 
rated village,  without  the  order  of  the  Supreme  Court  of  the 
district  in  which  such  highway  or  street  is  situated,  made  at  a 
Special  Term  thereof,  after  at  least  ten  days'  written  notice  of 
the  intention  to  make  application  for  such  order  shall  have 
been  given  to  the  commissioners  of  highways  of  such  town,  or 
board  of  trustees  of  the  village  in  which  said  street  or  high- 
way is  situated." 

We  are  of  opinion  that  this  change  of  location  and  the  point 
and  riiethod  of  crossing  the  highway  cannot  be  regarded  as  a 
rebuilding  of  the  old  bridge,  but  is  to  be  treated  as  an  original 
crossing,  which  could  only  be  accomplished  by  complying  with 
the  statute  just  quoted.  If  two  permanent  stone  abutments 
were  to  be  projected  into  the  traveled  portion  of  the  highway, 
one  from  either  side,  encroaching  eight  feet  or  more,  the  town 
authorities  were  entitled  to  their  day  in  court  under  this 
statute. 

When  a  railroad  company  relies  upon  a  legislative  act  as 
justification  for  the  occupation  of  a  public  highway,  with  its 
ijiers  and  abutments,  it  must  show  that  the  statute  authorized 
in  express  terms,  or  by  clear  and  unquestionable  implication, 
the  doing  of  the  very  acts  complained  of,  or  that  the  statute 
was  imperative  and  could  not  be  executed  without  causing  a 
nuisance.  (i9.,  Z.  d&  W,  E.  E.  Co.  v.  City  of  Buffalo,  158 
N.  Y.  266,273.) 
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The  defendant  proceeded  without  warrant  of  law,  and  its 
structure  was  a  public  nuisance  in  the  highway. 

This  is  necessarily  recognized  as  the  situation  by  the  trial 
court,  when  it  directed  the  defendant  to  place  its  abutments 
parallel  with  the  highway,  or  leave  them  therein,  but  change 
the  course  of  the  highway  so  as  to  reduce  the  danger  of  acci- 
dent by  a  direct  approach  rather  than  at  an  angle. 

The  trial  court  had  no  authority  to  continue  these  encroach- 
ments on  the  highway,  as  both  the  act  and  method  of  crossing 
were  illegal. 

The  defendant's  argument  assumes  that  it  was  in  the  proper 
exercise  of  its  legal  rights  when  crossing  the  highway  at  the 
point  where  the  new  bridge  was  erected,  and,  resting  on  that 
assumption,  seeks  to  justify  the  portion  of  the  order  which  allows 
the  obstructions  to  remain  in  the  highway  subject  to  a  change 
of  route  of  the  latter.  It  is  argued  by  defendant  that  a  bridge 
with  cross  beams  at  right  angles  with  the  line  of  the  railroad 
is  safer  and  "better  railroadingv"  than  a  "skew  bridge,"  and 
justifies  the  placing  of  two  abutments  that  encroach  upon  the 
highway  eight  feet  or  more  each. 

It  is  also  argued  that  notwithstanding  this  encroachment  the 
highway  was  restored  "  to  its  former  state,  or  to  such  state  as 
not  to  have  unnecessarily  impaired  its  usefulness,"  as  the 
statute  requires. 

The  defendant's  civil  engineer,  under  cross-examination, 
admitted  that  a  "  skew  bridge  "  could  be  made  safe,  but  that 
it  was  more  expensive.  This  was  shown  in  the  proofs  to  be 
due  to  the  fact  that  the  cross  beams  are  longer,  running  at  an 
angle,  and  consequently  have  to  be  heavier. 

The  proposed  change  in  the  route  of  the  highway  is  claimed 
by  the  defendant  to  be  authorized  by  both  statute  and 
authority. 

The  statute  relied  upon  is  the  Railroad  Law  (§  11),  which 
provides,  in  part,  as  follows:  "Every  railroad  corporation 
which  shall  build  its  road  along,  across  or  upon  any  *  *  * 
highway  *  *  *  which  the  route  of  its  road  shall  intersect 
or    touch,   shall    restore    the     *     *     *     highway     *     *     * 
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thus  intersected  or  touched,  to  its  former  state,  or  to  such  state 
as  not  to  have  unnecessarily  impaired  its  usefulness,  and  any 
such  highway  *  *  *  may  be  carried  by  it,  under  or  over 
its  track  as  may  be  found  most  expedient. 

"  Where  an  embankment  or  cutting  shall  make  a  change  in 
the  line  of  such  highway  *  *  *  desirable,  with  a  view 
to  a  more  easy  ascent  or  descent,  it  may  construct  such  high- 
way *  *  *  on  such  new  line  as  its  directors  may  select, 
and  may  take  additional  lands  therefor  by  condemnation  if 
necessary." 

Tliis  last  provision  quoted,  providing  for  taking  additional 
lands,  is  confined  to  the  situation  where  the  existence  of  an. 
embankment  or  cutting  makes  a  change  of  grade  in  the  high- 
way desirable.  This  court  so  held  in  a  recent  case.  {Buchholz 
V.  W.  K,  Z.  Erie  cfe  Western  R,  B.  Co,,  148  N.  Y.  640.) 
Chief  Judge  Andrews,  in  referring  to  this  provision  (p.  644), 
said :  "  The  provision  last  cited  is  the  only  one  in  the  act 
whicli  authorizes  a  railroad  company  to  cliange  the  line  of  a 
highway,  and,  without  considering  whether  the  autliority  con- 
ferred by  this  provision  may  be  exercised  independently  of 
the  local  authorities  having  the  charge  of  highways,  it  is  suf- 
ficient to  say  that  the  provision  has  no  application  in  this 
case.  The  change  in  Main  street  was  not  and  could  not  have 
been  made  under  the  authority  of  this  provision,  since  no 
embankment  or  cutting  existed  at  the  grade  crossing." 

This  provision  is  equally  inapplicable  to  the  case  before  us, 
as  no  change  of  the  highway  grade  was  involved. 

It,  therefore,  follows  that  if  there  is  any  justification  for 
this  change  in  the  route  of  the  highway  and  taking  additional 
land  therefor,  it  must  be  found  in  the  provision  of  section  11 
first  above  cited.  This  is  in  brief  a  provision  that  where  a 
railroad  crosses  a  highway  the  company  shall  restore  it  "  to  its 
former  state,  or  to  such  a  state  as  not  to  have  unnecessarily 
impaired  its  usefulness,"  and  the  highway  may  be  carried 
under  or  over  the  track. 

There  is  no  suggestion  here  of  a  power  to  change  the  route 
of   the  highway  or  to  acquire  additional  lands.     There  is, 
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therefore,  no  statutory  authority  for  the  change  of  route  and 
the  condemnation  of  land  for  the  purpose. 

Passing  to  the  question  of  authority,  the  defendant  cites 
People  ex  rel  Green  v.  D.  &  C,  R,  B,  Co,  (58  N.  Y.  152) 
as  in  point.  In  that  case  the  track  of  the  company  ran  along 
and  upon  the  highway. 

At  page  164  Judge  Folger  says :  "  Railroad  companies  are 
authorized  to  construct  their  tracks  along  or  nj>on  any  high- 
way which  the  route  thereof  shall  intersect  or  touch. 

"  They  are  required  to  restore  the  highway  to  its  former 
state,  or  to  such  state  as  not  unnecessarily  to  have  impaired 
its  usefulness  (Laws  of  1850,  chap.  140,  p.  22,  §  24). 

"  It  is  manifest  that  if  the  track  is  laid  along  or  upon  the 
highway,  it  must  itself  be  removed  away  from  the  track,  or 
its  usefulness  will  be  impaired.     *     *     * 

"  It  may  be  that  the  removal  or  change  cannot  be  made 
without  the  taking  of  other  lands  on  to  which  it  shall  be 
removed.  Hence  the  acquisition  of  that  land  is  required  for 
the  purposes  of  the  incorporation  of  the  company  (Id.  §  13, 
p.  215) ;  and  is  necessary  for  the  construction,  maintenance 
and  accommodation  of  its  railroad  (Id.  §  28,  sub.  3,  p.  224)." 

It  thus  appears  that,  in  the  case  cited,  the  railroad  track  ran 
along  c»nd  upon  the  highway ;  that  the  removal  of  the  high- 
way a  proper  distance  from  the  track  was  essential  if  its  useful- 
ness was  not  to  be  unnecessarily  impaired ;  that  the  laud  taken 
was  for  the  purposes  of  the  incorporation,  and  was  necessary 
for  the  construction  of  the  railroad.  The  case  has  no  appli- 
<!ation  to  the  one  before  us. 

The  defendant  is  met  at  the  threshold  of  this  case  with  the 
fact  that  the  removal  of  the  railroad  track  thirty-five  feet  to 
the  westward,  and  the  crossing  of  the  highway  at  another 
point,  and  by  a  different  method  of  constructing  the  abut- 
ments and  bridge,  was  without  application  to  the  court,  under 
the  statute  already  cited,  and  illegal  ab  initio. 

If  the  defendant  could  make  the  change,  to  which  reference 
has  been  made,  without  the  order  of  the  court,  it  might  have 
just  as  well  removed  its  route  and  crossing  thirty-five  hundred 
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feet  to  the  westward  instead  of  thirty-five  feet,  if  it  had 
served  its  purpose  so  to  do. 

The  attitude  of  the  People  ae  to  this  point  seems  to  be  that 
of  insisting  upon  it  unless  the  relief  is  limited  to  placing  the 
bridge  abutment  parallel  with  the  highway. 

We  thus  reach  the  vital  question  whether  it  is  competent 
for  the  court,  in  this  proceeding,  the  highway  commissioner 
of  the  town  of  Veteran  having  been  deprived  of  his  day  in 
court,  as  accorded  him  by  statute,  to  make  permanent  an 
encroachment  of  stone  abutments  upon  the  highway  of  six- 
teen feet  five  inches  in  the  aggregate,  provided  the  route  of 
the  highway  is  changed  by  acquiring  additional  land  so  that 
the  traveler  may  pass  in  safety,  over  a  straight  course,  between 
these  projecting  points  of  stone. 

These  encroaching  abutments  are  illegal,  a  public  nuisance, 
and  the  trial  court  was  without  power  to  perpetuate  them. 
We  have  been  pointed  to  no  statute  or  case  authorizing  the 
action  of  the  court  below. 

The  defendant  should  be  compelled  to  place  its  bridge 
abutments  parallel  with  the  highway,  as  they  existed  at 
another  location  from  1849  to  1895. 

The  defendant,  in  further  support  of  its  appeal,  insists  that 
errors  were  committed  upon  the  trial  which  require  a  reversal 
of  the  order : 

(1)  That  the  court  erred  in  instructing  the  jury  to  find  a 
verdict  that  the  construction  erected  by  the  defendant  had 
unnecessarily  impaired  the  usefulness  of  the  highway. 

A  perusal  of  the  record  satisfies  us  that  the  encroachment 
on  the  highway  is  practically  undisputed,  is  a  public  nuisance, 
and  that  a  verdict  to  the  contrary  would  be  set  aside  as 
against  the  evidence. 

(2)  That  the  court  erred  as  to  certain  rulings  on  questions 
of  evidence. 

We  have  examined  all  the  exceptions  taken  on  the  trial 
and  find  no  reversible  error. 

(3)  That  the  court  below  exercised  its  discretion  in  directing 
the  manner  in  which  the  defendant  should  perform  its  duty. 
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We  hold  that  tlie  inodiiication  of  the  order  of  the  trial  court 
is  made  necessary  by  reason  of  legal  errors  duly  presented  by 
the  record,  and  no  review  is  attempted  of  the  discretion  of 
the  court  below. 

The  order  of  the  trial  court  should  be  modified  by  striking 
therefrom  the  words,  "  or  by  purchasing  sufficient  land  so  as 
to  lay  out  the  highway  as  indicated  upon  the  defendant's  map, 
Exhibit  'A'  of  December  Slst,  1897,. upon  which  map  the 
parallel  red  lines  indicate  the  locations  in  which  the  said  rail- 
way company  must  construct  stone  walls  not  to  exceed  three 
feet  in  height,  or  some  barrier  of  like  height." 

The  order  of  the  Appellate  Division  is  modified  so  as  to 
conform  to  the  above  modification  of  the  order  of  the  trial 
court.  As  so  modified,  both  of  said  orders  are  affirmed,  with 
costs  to  the  relator. 

Parker,  Ch.  J.,  Vann,  Cullen  aqd  Werner,  JJ.,  concur ; 
O'Brien,  J.,  not  voting ;  Landon,  J.,  not  sitting. 

Ordered  accordingly. 


William  D.   Strobel  et  al.,   Appellants,   Impleaded   with        |^   ^ 
Others,  v.  The  Kerr  Salt  Company,  Respondent.  gies    617| 

1.  Riparian  Rights  —  General  Rules  not  Relaxed  in  Favor  of 
Great  Industries.  The  doctrine  that  relaxes  the  ordinary  rules  govern- 
ing the  rights  of  riparian  owners  in  favor  of  great  industries  engaged  in 
the  development  of  the  natural  resources  of  the  country  has  never  been 
adopted  by  the  Court  of  Appeals  of  this  state,  and  no  public  necessity 
exists  therefor. 

2.  General  Rulks  —  Co-relative  Rights  op  Riparian  Owners.  In 
the  absence  of  modiflcatioo  by  grant  or  prescription,  a  riparian  owner  is 
entitled  to  a  reasonable  use  of  the  water  flowing  by  his  premises  in  a  nat- 
ural stream,  as  an  incident  to  his  ownership  of  the  soil,  and  to  have  it 
transmitted  to  him  without  sensible  alteration  in  quality  or  unreasonable 
diminution  in  quantity.  While  he  does  not  own  the  running  water,  he 
has  the  right  to  a  reasonable  use  of  it  as  it  passes  by  his  land.  As  all 
other  owners  upon  the  same  stream  have  the  same  right,  the  right  of  no 
one  is  absolute,  but  is  qualified  by  the  right  of  the  others  to  have  the 
stream  substantially  preserved  in  its  natural  size,  flow  and  purity,  and  to 
protection  against  material  diversion  or  pollution.    This  is  the  common 
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right  of  all,  which  must  not  be  interfered  with  by  any.  The  use  by  each 
must,  therefore,  be  consistent  with  the  rights  of  the  others,  and  the  maxim 
of  nc  utere  tuo  observed  by  all.  The  rule  of  the  ancient  common  law  is 
still  in  force — a^ia  curnt  et  debet  currere,  ut  currere  tolebat. 

8.  Lawful  Uses  of  Stkeam.  Consumption  by  watering  cattle,  tem- 
porary detention  by  dams  in  order  to  run  machinery,  irrigation  when  not 
out  of  proportion  to  the  size  of  the  stream,  and  some  other  familiar  uses, 
although  in  fact  a  diversion  of  the  water  involving  some  loss,  are  not 
regarded  as  an  unlawful  diversion,  but  are  allowed  as  a  necessary  incident 
to  the  use  in  order  to  effect  the  highest  average  benefit  to  all  the  riparian 
owners.  As  the  enjoyment  of  each  must  be  according  to  his  opportunity 
and  the  upper  owner  has  the  first  chance,  the  lower  owners  must  submit 
to  such  loss  as  is  caused  by  reasonable  use. 

4.  Reasonable  Use  Depknds  upon  Circumstances.  Surrounding 
circumstances,  such  as  the  size  and  velocity  of  the  stream,  the  usage  of 
the  country,  the  extent  of  the  injury,  convenience  in  doing  business  and 
the  indispensable  public  necessity  of  cities  and  villages  for  drainage,  are 
also  taken  into  consideration,  so  that  a  use  which,  under  certain  circum- 
stances, is  held  reasonable,  under  diiTerent  circumstances  would  be  held 
unreasonable.  It  is  also  material,  sometimes,  to  ascertain  which  party 
first  erected  his  works  and  began  to  appropriate  the  water. 

5.  Unreasonable  Use  is  a  Question  of  Law.  The  question  of 
reasonable  use  is  generally  a  question  of  fact,  but  whether  the  undis- 
puted facts  and  the  necessary  inferences  therefrom  establish  an  unreason- 
able use  is  a  question  of  law. 

6.  Facts  Establishing  Unreasonable  Use.  When  the  diversion,  or 
pollution,  which  is  treated  as  a  form  of  diversion,  is  caused  by  a  new  and 
extraordinary  method  of  using  the  water,  hitherto  unknown  to  the  state, 
and  such  method  not  only  permanently  diverts  a  large  quantity  of  water 
from  the  stream,  but  also  renders  the  rest  so  salt  at  times  that  cattle  will 
not  drink  it  unless  forced  to  by  necessity,  fish  are  destroyed  in  great 
numbers,  vegetation  is  killed  and  machinery  rusted,  such  use  as  a  matter 
of  law  is  unreasonable  and  entitles  the  lower  riparian  owner  to  relief. 

7.  Power  of  Court  of  EquriY  to  Restrain  Unreasonable  Use. 
Where  the  natural  and  necessary  result  of  the  place  selected  and  the 
method  adopted  by  an  upper  riparian  owner  in  the  conduct  of  his  business 
is  to  cause  material  injury  to  the  property  of  an  owner  below,  a  court  of 
equity  will  exercise  its  power  to  restrain  on  account  of  the  inadequacy  of 
the  remedy  at  law  and  in  order  to  prevent  a  multiplicity  of  suits.  The 
lower  riparian  owners  are  entitled  to  a  fair  participation  in  the  use  of  the 
water  and  their  rights  cannot  be  cut  down  by  the  convenience  or  necessity 
of  the  business  of  an  upper  riparian  owner. 

8.  Great  Industries  Located  on  Natural  Streams  not  Perbcttted 
to  Inflict  Substantial  Injury  upon  Lower  Riparian  Property. 
While  the  courts  will  not  overlook  the  needs  of  important  manufacturing 
interests,  nor  hamper  them  for  trifling  causes,  they  will  not  permit  sub- 
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staDtial  injury  to  neighboring  property,  with  a  sinall  but  long-established 
business,  for  the  purpose  of  enabling  anew  and  great  industry  to  flourish. 
They  w^ill  not  change  the  law  relating  to  the  ownership  and  use  of  prop- 
erty in  order  to  accommodate  a  great  business  enterprise.  According  to 
the  old  and  familiar  rule,  every  man  must  so  use  his  own  property  as  not 
to  injure  that  of  his  neighbor,  and  the  fact  that  he  has  invested  much 
money  and  employs  many  men  in  carrying  on  a  lawful  and  useful  busi- 
ness upon  his  own  land,  does  not  change  the  rule,  nor  permit  him  to  per- 
manently prevent  a  material  portion  of  the  water  of  a  natural  stream  from 
flowing  over  the  land  of  a  lower  riparian  owner,  or  to  so  pollute  the  rest 
of  the  stream  as  to  render  it  unfit  for  ordinary  use. 

9.  When  Court  of  Equity  will  Enjoin  Unreasonable  Use  of  Nat- 
ural Stream.  Where  one  riparian  proprietor  by  his  use  causes  a  dete- 
rioration of  the  water  of  a  natural  stream,  the  fact  that  others  are  using 
it  in  the  same  manner  instead  of  preventing  relief  may  require  it,  and 
even  if  the  damages  are  slight,  where  the  act  complained  of  is  such  that 
by  its  repetition  or  continuance  it  may  become  the  foundation  or  evidence 
of  an  adverse  right,  a  court  of  equity  will  interpose  by  injunction. 

10.  Parties  — When  Riparian  Owners  may  Unite  in  Action  to 
Restrain  Unreasonable  Use.  Different  riparian  owners  of  distinct 
parcels  of  riparian  land,  who  have  a  common  grievance  for  an  injury  of 
the  same  kind,  inflicted  at  the  same  time  and  by  the  same  acts,  though  the 
iujury  differs  in  degree  as  to  each  owner,  may  unite  in  a  common  action 
to  enjoin  a  higher  riparian  owner  from  diverting  or  polluting  the  stream. 

11.  Permanent  Injunction  may  be  Refused  Conditionally  by  a 
Court  of  Equity.  A  court  of  equity  may  require,  as  a  condition  of  with- 
holding a  permanent  injunction  restraining  an  upper  riparian  proprietor 
from  diverting  or  polluting  the  waters  of  a  natural  stream  by  using  it  in 
a  new  or  peculiar  manner  for  the  manufacture  of  salt,  the  construction  of 
a  reservoir  on  the  upper  sources  of  the  stream  to  accumulate  water  when 
it  is  plentiful  for  use  iu  time  of  scarcity,  and  thus  neutrali/.e  the  diminu- 
tion caused  by  the  manufacture  of  salt,  and  may  also  require  on  the  like 
condition  greater  care  in  preventing  the  escape  of  salt  water  and  salt  sub- 
stances into  the  stream,  and  thus  prevent  or  minimize  the  pollution. 

StrobelY.  Kerr  Salt  Go.,  24App.  Div.  626,  reversed. 

(Argued  June  19,  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial,  department,  entered 
January  21,  1S98,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

This  action  was  commenced  in  1892  by  fourteen  plaintiffs 
who  own  various  mills  on  Oatka  creek,  a  natural  stream  run- 
39 
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niiig  through  the  counties  of  Wyoming,  Genesee  and  Monroe, 
against  the  defendant,  a  domestic  corporation  engaged  in  the 
manufacture  of  salt  at  a  point  on  said  creek  above  the  milk 
of  the  plaintifiEs,  to  restrain  it  from  diverting  or  polluting  the 
waters  thereof.  The  action  is  for  an  injunction  only,  as  the 
plaintiffs  in  their  complaint  expressly  reserve  "  to  themselves 
and  each  of  them  their  several  damages  *  *  *  which 
they  will  seek  to  recover  in  several  actions  at  law  in  due  time 
to  be  prosecuted  for  that  purpose."  In  its  answer  the  defend- 
ant denied  tliat  it  had  diverted  or  polluted  the  water  of  the 
stream,  except  that  in  carrying  on  the  business  of  manufac- 
turing salt  upon  its  own  premises,  it  had  made  a  reasonable 
use  of  a  small  portion  of  said  water,  and  alleged  that  such  use 
was  necessary  and  lawful. 

Upon  the  trial  in  1893  it  appeared  that  Oatka  creek  for- 
merly contained  pure  water,  which  was  valuable  for  various 
purposes,  and  especially  for  use  in  manufacturing.  The 
plaintiffs  and  their  predecessors  in  title  have  owned  mills  and 
manufactories  situated  upon  said  stream  from  one  and  one- 
half  to  thirty  miles  below  the  salt  works  of  the  defendant,  and 
have  operated  them  by  the  water  thereof  for  many  years,  one 
at  least  since  1825.  While  they  still  depend  mainly  upon 
water  power  to  run  their  machinery,  some  of  them  are  now 
using  steam  to  a  certain  extent.  There  is  less  water  in  the 
stream  at  present  than  there  was  a  few  years  ago,  and  the 
plaintiffs  attribute  the  deficiency  mainly  to  the  diversion  of 
water  by  the  salt  works  of  the  defendant  and  others,  recently 
erected,  while  the  defendant  insists  that  it  is  owing  to  the 
clearing  away  of  forests  and  the  drainage  of  swamps.  The 
evidence  does  not  show  any  material  change  in  the  forests  of 
the  valley  during  the  past  ten  or  fifteen  years,  but  it  appears 
that  streams  in  western  New  York  have  generally  lessened  in 
size  during  the  past  twenty-five  or  thirty  years. 

Since  1886  the  defendant  has  carried  on  the  business  of 
manufacturing  salt  at  a  point  upon  said  stream  above  the  mills 
of  the  plaintiffs.  The  watershed  above  its  works  comprises 
about  fourteen  square  miles,  and  that  below  about  one  hun- 
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dred  and  forty.  Its  plant  consists  of  250  acres  of  land  lying 
upon  the  creek,  with  extensive  buildings,  machinery  and 
appliances  for  the  manufacture  of  salt.  It  has  sunk  seven 
wells  upon  its  premises,  each  about  2,000  feet  deep,  at  the 
bottom  of  which  rock  salt  is  found  in  two  beds,  which  vary  in 
depth  from  30  to  60  feet.  The  salt  is  not  rained,  but  water  is 
pumped  from  a  reservoir  fed  by  a  race  from  Oatka  creek, 
forced  down  one  pipe  to  the  bed  of  salt,  where  it  speedily 
becomes  saturated,  and  thence  in  the  form  of  brine  is  forced 
by  hydraulic  pressure  up  another  pipe  into  storage  tanks  upon 
the  surface  of  the  ground.  It  is  then  drawn  by  gravity 
through  a  system  of  pipes  into  shallow  pans  and  grainers, 
which  are  widely  spread  over  the  land  of  the  defendant, 
where  it  is  evaporated  by  exposure  to  the  air  and  by  means  of 
steam  and  artificial  heat.  The  function  of  the  water  is  to 
bring  the  salt  to  the  surface  in  solution,  where  it  is  first  puri- 
fied by  the  use  of  lime  and  then  evaporated,  leaving  a 
residuum  of  salt  suitable  for  domestic  purposes.  All  the  water 
that  is  forced  down  into  the  earth  and  up  again  must  be  turned 
into  vapor  before  the  solid  salt  can  be  extracted  therefrom. 
The  water  taken  by  the  defendant  for  this  purpose  and  for 
use  in  its  boilers  to  run  the  necessary  machinery  is  about 
20,000  cubic  feet,  or  150,000  gallons  a  day,  which  is  more 
than  104  gallons  per  minute,  and  is  about  four  per  cent  of  the 
flow  of  the  stream  in  low  water  at  the  mills  of  the  plain- 
tiflfs  nearest  the  defendant's  works.  The  part  totally  con- 
sumed in  the  boilers  is  very  slight,  as  the  steam  is  con- 
densed into  water  by  artificial  means  and  used  over  again. 

The  leakage  from  the  salt  after  it  is  removed  from  the 
evaporating  pans  falls  upon  the  surface  of  the  ground,  and 
scales,  which  are  a  combination  of  lime  and  salt  formed  dur- 
ing the  process  of  manufacture,  are  thrown  from  the  grainers 
and  pans  upon  the  land  of  the  defendant,  all  of  which  is  within 
the  drainage  area  of  the  Oatka.  Much  of  this  refuse,  mixed 
with  ashes,  was  used  to  fill  up  low  places  about  the  buildings 
so  as  to  protect  them  in  high  water. 

The  stream  is  small,  but  no  complaint  is  made  of  any  defi- 
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ciency  in  the  supply  of  water  except  daring  the  dry  season  of 
the  year,  when  the  plaintiffs  have  less  than  they  need  to  oper- 
ate their  mills,  and  less  than  they  had  before  the  erection 
of  the  defendant's  works.  The  waters  of  the  creek  have 
become  so  salt  as  at  times  to  be  unfit  for  watering  cattle 
as  well  as  for  many  other  uses  both  domestic  and  mechanical. 
The  effect  has  been  to  destroy  the  most  of  the  fish  and 
certain  kinds  of  vegetation  growing  in  the  stream  or  upon 
the  margin. 

There  are  twelve  other  salt  works,  somewhat  widely  sep- 
arated, situated  upon  said  creek  below  those  of  the  defendant, 
which  are  operated  in  the  same  way  and  contribute  their 
quota  of  diminution  and  pollution.  The  drainage  from  sev- 
eral villages  also  affects  the  purity  of  the  water,  especially 
when  the  stream  is  low.  Salt  is  the  leading  industry  of  the 
Oatka  valley,  and  only  one  company  actually  mines  by  means 
of  shafts  sunk  to  the  beds  of  salt.  The  salt  so  mined  is 
dark,  impure  and  unfit  for  ordinary  uses,  unless  it  is  dissolved, 
purified  and  the  water  evaporated.  The  amount  made  daily 
by  the  defendant  is  about  860  barrels  of  pure  white  mer- 
chantable salt,  but  the  full  capacity  of  its  works  is  nearly 
1,200  barrels.  It  furnishes  employment  to  more  than  one 
hundred  men  and  women.  The  capacity  of  the  other  salt 
manufactories,  not  including  the  one  which  mines  its  salt  in 
bulk,  is  about  9,800  barrels  daily.  It  requires  13.35  cubic 
feet  of  brine,  of  the  usual  strength,  or  more  than  100  gal- 
lons, to  make  a  barrel  of  salt.  The  effect  of  taking  150,000 
gallons  of  water  from  the  stream  without  restoring  any  part 
of  it,  or  making  any  allowance  for  evaporation,  would  deprive 
the  plaintiffs  of  3  8-10  horse  power  during  an  entire  day  of 
twenty-four  hours,  or  more  than  9  horse  power  for  a  work- 
ing day  of  ten  hours,  assuming  that  the  water  when  not  in 
use  is  saved  by  means  of  dams.  If  the  production  by  the 
other  works  involves  a  proportionate  use  of  the  water,  the 
number  of  horse  power  takeu  away  would  be  increased 
accordingly.  Salt  water  rusts  machinery,  deranges  the  opera- 
tion of  boilers  and  requires  the  frequent  replacement  of  pipes 
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cocks,  etc.,  although  it  is  used  generally  in  steam  vessels  oa 
the  high  seas. 

Upon  the  trial,  which  took  place  about  seven  years  after 
the  defendant  had  established  its  plant,  the  conflict  in  the 
testimony  was  mainly  confined  to  the  degree  of  diminution 
and  pollution.  The  amount  of  diminution  depends  largely 
upon  the  alleged  return  of  the  water  to  the  stream  after  it 
had  been  converted  into  vapor  and  allowed  to  escape  in  the 
air.  The  amount  of  pollution  depends  largely  upon  when 
the  samples  of  water,  which  were  analyzed  by  chemists,  were 
taken  from  the  stream,  as  those  taken  in  high  water  contained 
a  small  amount  of  salt  when  compared  with  those  taken  dur- 
ing low  water. 

The  trial  court  found  among  other  facts  that  "  the  configu- 
ration of  the  ground  on  either  side  of  the  stream  is  such  that 
the  water  or  vapor  escaping  from  said  boilers  or  grainers  as  it 
condenses  into  water  naturally  returns  to  the  same  stream. 
*  *  *  That  in  the  process  of  manufacturing  salt,  some 
water  containing  salt  in  solution  has  flowed  by  such  natural 
drainage  from  said  works  into  said  stream  ;  that  since  the 
beginning  of  this  action  the  defendant  has  constructed  a 
trench  between  its  works  and  the  said  stream  so  located  and 
constructed  as  to  carry  any  water  containing  salt  in  solution 
that  might  escape  by  drainage  from  defendant's  works  into  its 
said  salt  wells;  that  it  has  not  been  s.'iovvn  that  defendant 
diverts  the  water  of  tlie  stream  or  that  it  makes  any  other  use 
of  it  except  in  the  mining  and  manufacture  of  salt  on  its  own 
lands  as  hereinbefore  set  forth ;  or  that  it  has  caused  or  per- 
mitted the  escape  of  foreign  substances  into  said  stream 
except  by  the  natural  drainage  from  its  own  lands  as  afore- 
said. The  use  of  the  waters  of  said  creek,  made  as  aforesaid 
by  the  defendant,  is  a  proper  and  necessary  use  of  the  same 
upon  its  said  premises  in  the  transaction  of  its  said  business, 
and  is  a  reasonable  use  thereof,  such  as  it  was  lawfully  entitled 
to  make  and  not  prejudicial  to  the  rights  of  the  plaintiffs." 

It  was  found  as  a  conclusion  of  law  that  the  plaintiffs  were 
not  entitled  to  any  part  of  the  relief  demanded  in  their  com- 
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plaint,  which  was  dismissed  upon  tlie  merits,  with  costs. 
Upon  appeal  to  the  Appellate  Division  the  judgment  entered 
accordingly  was  affirmed  without  an  opinion,  except  that  one  of 
the  justices  who  dissented  wrote  elaborately  in  favor  of  reversal. 
Seven  only  of  the  plaintiflFs  have  appealed  to  this  court. 

Henry  Selden  Bacon  for  appellants.  The  refusal  of  the 
tnal  court  to  find  that  the  amount  of  water  diverted,  or 
threatened  to  be  diverted  by  the  defendant,  and  prevented 
from  reaching  the  stream  again  by  evaporation,  is  about  20,000 
cubic  feet,  or  150,000  gallons  per  day,  was  error.  {Hudson 
V.  72.,  TF.  (&  0.  R,  a,  Co,,  145  N.  Y.  408 ;  Matter  of  Har- 
riott, 145  N.  T.  540.)  The  acts  admitted  by  the  defendant 
amount  in  law  to  a  diversion,  in  the  technical  sense,  and  the 
question  of  reasonable  use  does  not  arise.  {Parker  v.  Gris- 
wold,  17  Conn.  288 ;  Garwood  v.  N.  F.  (7.  <&  H,  R.  R,  R. 
Co,,  83  N.  Y.  400.)  Whether  the  acts  complained  of  amount 
to  a  diversion  or  not,  the  use  made  is  in  law  not  reasonable. 
(Clinton  v.  Myers,  46  N.  Y.  511  ;  Barnard  v.  Shirley,  135 
Ind.  547 ;  C,  etc,  Co,  v.  Tuclcer,  48  Ohio  St.  41 ;  Beach  v.  S. 
1,  <&  Z,  Co.,  54  N.  J.  Eq.  65 ;  Young  v.  B,  B,  Co,,  L.  R 
[App.  Cas.  1893]  691 ;  Mann  v.  ReUof  Co,,  49  App.  Div. 
454 ;  Prentice  v.  Geiger,  74  N.  Y.  341 ;  Canfield  v.  Andrew, 
54  Vt.  1 ;  Snow  v.  Parsons,  28  Vt.  559 ;  Jacobs  v.  AUard, 
42  Vt.  403.)  The  exceptions  to  rulings  upon  evidence 
present  reversible  error.  (High  on  Injunctions,  §  16 ;  Kerr 
on  Injunctions,  4r-1 ;  Angell  on  Watercourses,  §  449  ;  Com- 
ing  V.  T.  I,  <&  N,  Factory,  40  N.  Y.  191 ;  Davis  v.  Latnbert- 
son,  56  Barb.  480;  Garwood  v.  N,  Y,  C,  R,  R.  Co,,  83  K.  Y. 
400  ;  Goldsmid  v.  Cmnrs,,  L.  R.  [1  Eq.]  160  ;  W,  cfe  B.  Nav. 
Co,  V.  S,  W,  W,  Co,,  L.  R  [9  Oh.  App.]  451.)  The  custom 
of  salt  manufacturers  to  pollute  the  stream  can  have  no  effect 
to  protect  one  of  them  in  such  injury  to  his  neighbors. 
{Smith  V.  Wright,  1  Gaines,  43,  45 ;  Colwnbus  Co.  v.  Tucker, 
48  Ohio  St.  41.) 

Morris  Morey  for  respondent.  An  owner  of  land  has  the 
right  to  work,  develop  and  improve  his  own  real  property. 
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and  to  produce  and  market  its  natural  products,  whether 
mineral  or  otherwise,  and  to  allow  drainage  and  refuse  tliere- 
from  to  pass  into  the  natural  watercourses  pertaining  thereto. 
{Booth  Y.  R,,  TF.  cfe  O.  T,  R,  H,  Co.,  140  N.  Y.  276  ;  French  v. 
Vix,  143  N.  Y.  90 ;  Mgus  v.  Becker.  143  N.  Y.  303 ;  McCor- 
rnick  v.  Iforcm,  81  N.  Y.  90;  P.  C,  Co.  v.  Sanderson^  113 
Penn.  St.  136 ;  Peck  v.  Goodberlett,  109  N.  Y.  180 ;  Waffle  v. 
N.  Y.  C.  R.  R.  Co.,  54  Barb.  89 ;  W.  C.  I.  Co.  v.  Kenyon,  L.  R. 
[6  Ch.  Div.]  773.)  Every  owner  of  land  upon  a  running 
stream  has  a  right,  incident  to  his  ownership  of  land,  to  make 
a  reasonable  use  of  the  water  of  such  a  stream,  upon  and 
in  connection  with  his  land.  (Cooley  on  Torts,  582,  584 ; 
Prentice  v.  Geiger,  74  N.  Y.  341 ;  Gould  v.  B.  B.  Co., 
13  Gray,  443;  BuUard  v.  S.  V.  M.  Co.,  77  K.  Y.  525; 
Townsmd  v.  Bell,  53  K  Y.  S.  R.  614;  70  Hun,  557; 
Thomas  v.  Brackney,  17  Barb.  654;  Angell  on  Water- 
courses [Perkins'  ed.],  117-119,  140;  Gould  on  Waters, 
§§  208,  217,  220 ;  Snow  v.  Parsons,  28  Vt.  459 ;  Holden 
V.  Laks  Co.,  53  N.  H.  552 ,  K.  <&  W.  Mfg.  Co.  v.  U. 
Mfg.  Co.,  39  Conn.  576;  Hetrwh  v.  DeacJder,  6  Penn. 
St.  32 ;  P.  C.  Co.  V.  Sanderson,  113  Penn.  St.  126.)  The 
reasonable  use  of  a  stream  by  one  proprietor  may  be  to  the 
injury  or  detriment  of  another  proprietor,  and  the  advantage 
which  the  upper  owner  has  over  the  one  below  him,  by  rea- 
son of  his  position  above  upon  the  stream  rather  than  below, 
is  one  to  which  each  of  the  lower  riparian  owners  are  neces- 
sarily subject.  {BuUard  v.  S.  V.  Mfg.  Co.,  77  N.  Y.  527 ; 
Palmer  v.  Mulli^an^  3  Caines,  308 ;  Gould  v.  B.  D.  Co.,  13 
Gray,  442;  Prentice  v.  Geiger,  74  N.  Y.  341;  Gould  on 
Waters  [2d  ed.],  §  220;  Merrijield  v.  Worcester,  110  Mass. 
221 ;  Hayes  v.  Waldron,  44  N.  11.  585  ;  Townsendx.  Bell,  70 
Hun,  557  ;  Snow  v.  Parsons,  28  Vt.  459 ;  Sanderson,  v.  P.  C 
Co.,  113  Penn.  St.  126, 146 ;  K.,  etc.,  Mfg.  Co.  v.  U.  Mfg.  Co., 
39  Conn.  576.)  Thcs  facts  proved  and  found  in  this  case  do  not 
show  an  unlawful  diversion  of  the  stream  or  of  a  part  thereof. 
(Gould  on  Waters,  §  213 ;  Garwood  v.  N.  Y.  C.  cfe  H.  R. 
B.  R.  Co.,  83  N.  Y.  400 ;   Siaith  v.  City  of  Rochester,  92 
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N.  r.  463;  iT.  F.  Ji.  Co.  v.  Rothery,  132  N.  Y.  293; 
Parker  v.  Griswoldy  17  Conn.  288.)  The  question  as  to 
whether  the  use  made  by  a  riparian  owner  of  the  waters  of 
the  stream  upon  his  own  riparian  lands  has  been  a  reasonable 
one,  is  a  question  of  fact.  {Prentice  v.  Geiger^  74  N.  Y. 
341 ;  Bullard  v.  S.  V.  Ml  Co.,  77  N.  Y.  525 ;  Gould  on 
Waters,  §  220 ;  Dumont  v.  Kellogg,  29  Mich.  420 ;  Hayes  v. 
Waldron,  44  N.  H.  585 ;  Merrifield  v.  Worcester,  110  Mass. 
221;  Thomas  v.  Brackney,  17  Barb.  654;  Townsend  v. 
Bell,  70  Hun,  557 ;  P.  C  Co,  v.  Sanderson,  113  Penn.  St. 
126 ;  Cooley  on  Torts,  582 ;  Timm  v.  Bear,  29  Wis.  254 ; 
Gould  V.  B,  D,  Co.,  13  Gray,  443.)  This  action  to  obtain  an 
adjudication  that  tlie  use  made  by  defendant  of  its  riparian 
property  is  an  unreasonable  use,  and  to  obtain  a  permanent 
injunction  against  such  use,  cannot  be  maintained  either  on 
behalf  of  the  fourteen  original  plaintiffs  or  on  behalf  of  the 
seven  appellants.  {Eeid  v.  Gifford,  Hopk.  Ch.  416 ;  Emery 
V.  ErsTcine,  ^^  Barb.  9 ;  Demarest  v.  Hardham,  34  N.  J.  Eq. 
469 ;  Hudson  v.  Maddison,  12  Sim.  416 ;  Gray  v.  Rothschild^ 
112  K  Y.  (o^^>i 

Vann,  J.  As  the  findings  of  the  trial  court  are  general 
and  somewhat  indefinite,  construction  is  necessary  by  reading 
them  in  the  light  both  of  the  uncontradicted  evidence  and  of 
the  evidence  most  favorable  to  the  defendant.  When,  for 
instance,  the  learned  trial  judge  found  no  diversion  of  the 
water  and  no  use  of  it  except  in  making  salt  upon  the  defend- 
ant's own  lands,  he  did  not  find  that  there  was  no  diversion  or 
pollution,  and  if  he  had  it  would  have  been  an  error  of  law, 
because  opposed  to  the  uncontradicted  evidence,  and  open  to 
review  by  us  because  the  affirmance  was  not  unanimous.  So, 
when  he  found  that  the  use  of  the  water  by  the  defendant 
was  proper,  necessary  and  reasonable,  and  such  as  it  was  law- 
fully entitled  to  make  and  not  prejudicial  to  the  rights  of  the 
plaintiffs,  it  was  to  some  extent  a  conclusion  of  law,  and,  in  so 
far  as  it  was  a  finding  of  fact,  so  general  as  to  require  construc- 
tion through  the  aid  of  other  facts,  either  found  or  uncontra- 


1900.]  Strobel  v.  Kerr  Salt  Co.  313 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Vaijn,  J. 

dieted.  The  same  is  true  of  the  finding  that  the  defendant 
has  not  unlawfully  diverted  or  polluted  the  waters  of  said 
stream  to  the  injury  or  prejudice  of  the  plaintiffs,  for  as  there 
was  manifestly  some  diversion  and  some  pollution,  with  some 
injury  and  some  prejudice,  the  finding  is  either  against  the 
uncontradicted  evidence  or  simply  reflects  the  opinion  of  the 
trial  judge  that  the  degree  of  diminution,  pollution  and  injury 
was  not  so  substantial  as  to  require  action  by  a  court  of  equity. 
While  the  trial  judge  found  that  owing  to  the  hills  bounding 
the  valley  the  vapor  caused  by  evaporating  salt  on  so  large  a 
scale,  "  as  it  condenses  into  water  naturally  returns  to  said 
stream,"  he  did  not  and  could  not  find  that  it  all  so  returned, 
or  state  the  proportion  that  escaped.  It  was  impossible  for 
any  witness  to  testify  what  part  of  the  vapor  rising  in  a  nar- 
row'valley  about  two  miles  wide  from  summit  to  summit  with 
comparatively  low  hills  on  either  side,  was  carried  away  and 
dissipated  by  the  wind,  and  what  part  returned  to  the  earth, 
within  the  limits  of  the  valley,  in  the  form  of  mist  or  rain. 
The  witnesses  could  not  tell  from  observation,  nor  state  as  a 
fact,  where  such  an  invisible,  elastic  and  elusive  substance 
went.  There  was  no  evidence  of  an  increase  in  the  rain  or 
moisture.  In  cold  weather,  when  the  water  is  high,  conden- 
sation would  be  rapid,  but  in  warm  weather,  when  the  water 
is  scarce,  condensation  would  be  slow.  Some  of  the  settling 
tanks  are  on  the  hillside,  half  a  mile  from  the  stream.  The 
measurements  made  below  the  works  included  the  return  by 
condensation,  and  there  was  no  evidence  to  justify  the  conclu- 
sion that  all  the  water  diverted  reached  the  stream  again. 
{Hvdsmi  V.  Rorae,  W.  cfe  0,  R,  7?.  Co,,  145  N.  Y.  408,  412.) 
The  counsel  for  the  defendant  states  in  his  points  that  '*  it  is 
a  very  moderate  estimate  to  say  that  at  least  two-thirds  of  the 
escaping  steam,  on  the  average,  must  be  condensed  and 
returned  to  the  water  supply  of  Oatka  Creek." 

The  theory  upon  which  the  trial  judge  proceeded  to  judg- 
ment is  illustrated  in  his  opinion  where  he  says, "  the  question 
is  whether  it  is  a  reasonable  use  of  the  stream  to  allow  the 
water  impregnated  with  salt  to  take  its  natural  course  into  the 
40 


3 1 4  Strobel  v.  Kerb  Salt  Co.  [Oct., 

Opinion  of  the  Court,  per  Vann,  J.  [Vol.  164. 

stream,  impairing  its  use  for  drinking  purposes,  or  otherwise 
affecting  its  use  by  the  lower  proprietors  to  their  injury  ?  '* 
Discussing  the  question  he  further  said,  "  since  the  salt  is  a 
component  part  of  the  soil  itself,  and  the  owner  has  a  legal 
right  to  excavate  it  and  place  it  upon  the  surface,  it  would  be 
an  unwarrantable  stretch  of  the  powers  of  a  court  of  equity 
to  compel  its  removal,  merely  upon  the  ground  that  the  sur- 
face water,  becoming  impregnated  with  the  salt,  and  taking 
its  natural  course  hito  a  stream,  renders  its  waters  unsuitable 
for  drinking  purposes,  or  causes  injury  to  the  boilers  and 
macliinery  of  a  mill  situated  far  down  on  the  banks  of  the 
stream.  *  *  *  The  defendant,  as  a  riparian  owner,  has  a 
right  to  the  natural  and  necessary  drainage  of  any  salt  water 
which  may  escape  from  the  salt  works  into  the  stream.  The 
water  used  was  returned  to  the  stream  in  as  clear  and  pure  a 
condition  as  the  nature  of  the  operations  upon  the  lands  would 
permit.  The  only  obligation  resting  upon  the  defendant  is  to 
exercise  ordinary  care  so  as  not  to  inflict  unnecessary  injury 
to  the  lower  proprietors." 

Referring  to  tlie  case  of  Barnard  w,  Sherley  {1S5  Ind.  547), 
whicli  followed  the  Sanderson  case,  hereinafter  alluded  to,  he 
quoted  with  apparent  approval  the  following  therefrom: 
"  Where  a  work  is  lawful  in  itself,  and  cannot  be  carried  on 
elsewhere  than  where  nature  located  it,  or  where  public  neces- 
sity requires  it  to  l>e,  then  those  liable  to  receive  injury  from 
it  have  a  right  only  to  demand  that  it  shall  be  conducted  with 
all  due  care,  so  as  to  give  as  little  annoyance  as  may  be  reason- 
ably expected  ;  and  any  injury  that  may  result,  notwithstand- 
ing such  care  in  the  management  of  the  work,  must  be  borne 
witliout  compensation.  It  is  then  a  case  in  which  the  interest 
and  convenience  of  the  individual  must  give  way  to  the  general 
good." 

Thus  the  trial  judge  was  of  the  opinion  that  the  plaintiffs, 
although  they  and  their  predecessors  had  used  the  waters  of 
the  stream  in  their  mills  and  on  their  farms  for  half  a  century, 
could  not  prevent  the  defendant,  which  long  afterward  and 
with  knowledge  of  the  facts  established  its  plant,  from  devoting 


1900,]  Stbobel  v.  Kerr  Salt  Co.  315 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Vann,  J. 

the  stream  to  a  new  and  unusual  use,  diverting  the  water  and 
turning  "a  fresh  water  stream  into  a  salt  water  stream." 
This  would  amount  to  a  virtual  confiscation  of  the  property 
of  small  owners  in  the  interest  of  a  strong  combination  of 
capital. 

The  use  made  by  the  defendant  of  the  water  of  the  stream 
is  new  and  peculiar,  for  it  involves  its  utter  destruction  as 
water.  Until  it  is  turned  into  vapor  it  refuses  to  give  up  its 
salt,  so  that  it  must  cease  to  be  water  or  fail  to  accomplish  the 
defendant's  purpose.  That  purpose  is  to  utilize  only  by 
destroying,  not  in  a  scientific  sense  of  course,  but  in  a  prac- 
tical sense.  The  loss  is  not  incidental  by  diminution  through 
the  process  of  using  the  water,  as  in  most  cases  presented  to 
the  courts,  but  is  absolute  by  means  of  dissipation  through  the 
atmosphere.  The  diversion  is  as  complete  as  if  the  water  had 
been  pumped  over  the  hills  bordering  the  Oatka  valley  and 
turned  into  another  creek,  for  diversion,  as  applied  to  water- 
courses, means  taking  water  from  a  stream  and  not  returning 
it,  so  that  the  lower  riparian  owner  can  use  it.  {Parker  v. 
Griswoldj  17  Conn.  288,  289.)  By  taking  nearly  150  gallons 
every  minute  during  a  working  day  of  ten  hours,  the  defend- 
ant diverted  that  quantity  of  water  from  its  natural  course. 
The  evidence,  practically  undisputed,  shows  that  the  water  of 
the  stream,  which  was  fresh  before  the  erection  of  the  defend- 
ant's works,  is  now  salt,  especially  in  a  dry  time.  The  wit- 
nesses whc  tested  it  agree  that  it  ''  tastes  salt,"  and  the  effect 
of  salt  in  the  water  was  obvious  to  the  senses  in  various  ways, 
as  by  small  stalactites  of  salt  formed  at  leaky  spots  in  the  pipes 
of  machinery,  the  formation  of  visible  crystals  on  stones  in 
the  stream,  the  rusting  of  machinery,  the  foaming  of  water  in 
the  boilers  and  the  destruction  of  vegetation.  The  ownere  of 
portable  steam  engines,  who  formerly  used  the  water  in  their 
boilers,  abandoned  it  and  resorted  to  rain  or  well  water. 
IVells  near  the  stream  were  affected  to  some  extent.  In  some 
places  the  salt  killed  vegetation,  including  willow  trees ;  it 
destroyed  fish  in  large  numbers  ;  cattle  and  horses  refused  to 
drink  the  water,  although  some  drank  it  when  they  had  notli- 
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ing  else  to  drink.  One  of  the  plaintiflEs  boiled  three  quarts  of 
water  taken  from  the  race  leading  to  his  mill  and  obtained 
nearly  a  tablespoonful  of  salt ;  another  could  grind  only  about 
half  as  much  grain  as  he  had  previously  ground  at  the  same 
sesison  of  the  year. 

All  this  evidence  and  other  of  like  character  stands  sub- 
stantially uncontradicted,  as  it  is  not  a  contradiction  for  a  wit- 
ness to  say  that  he  did  not  observe  these  effects,  when  he  did 
not  examine  in  order  to  see  what  the  facts  were.  The  only 
dispute  was  in  relation  to  the  degree  of  pollution,  and  the 
defendant's  evidence  is  substantially  adopted  for  the  purpose 
of  this  review.  One  of  its  experts,  who  for  twenty  years  was 
the  state  chemist  at  the  Onondaga  Salt  Springs,  testified  that 
in  a  sample  taken  in  December,  1892,  above  the  works,  he 
found  in  a  gallon  of  water  .086  grains  of  salt,  while  a  speci- 
men taken  right  below  the  works  contained  305.01  grains. 
A  specimen  taken  at  the  mill  of  the  plaintiff  Hunger,  which 
is  a  mile  and  one-half  below  the  defendant's  works,  and  is 
above  all  the  other  salt  plants,  afforded  99.08  grains,  one  from 
the  mill  of  the  plaintiff  Martin,  about  two  miles  below,  75.69, 
another  from  Brown's  pond,  still  farther  down  the  stream, 
82.14.  These  samples  were  taken  by  the  chemist  himself, 
and,  except  that  last  mentioned,  were  unaffected  by  any  other 
source  of  pollution  than  the  defendant's  works.  Thirty-three 
other  specimens,  obtained  in  April,  1893,  still  further  down 
the  stream,  after  many  small  rivulets,  as  well  as  the  drainage 
from  other  salt  works,  had  emptied  in,  but  not  taken  by  the 
chemist  himself,  showed  much  less  salt  to  the  gallon,  and 
averaged  between  30  and  40  grains,  only  two  of  them  exceed- 
ing 50.  An  analysis  made  by  the  plaintiffs'  chemist  of  forty- 
four  specimens,  taken  by  a  hydraulic  engineer  in  September, 
October  and  November,  1892,  at  points  from  one-half  to  one 
mile  apart,  all  along  the  stream  below  defendant's  works, 
showed  a  much  larger  proportion  of  salt,  averaging,  even 
after  rejecting  eleven  of  the  highest,  which  went  up  into  the 
thousands,  from  100  to  300  grains  to  the  gallon.  The  samples 
of  the  plaintiffs  were  taken  from  the  stream  after  the  com- 
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mencement  of  the  action  and  before  the  trial,  while  the 
defendant's  were  taken  shortly  before  or  during  the  trial  and 
after  the  changes  had  been  made  in  order  to  prevent  the  salt 
water  from  reaching  the  creek.  While  all  water  contains 
some  salt,  that  which  contains  less  than  50  grains  to  the  gal- 
lon is,  according  to  the  testimony  of  defendant's  expert,  suit- 
able for  use  in  steam  boilere.  Brino  of  full  strength  contains 
18,072  grains  to  the  gallon. 

The  testimony  as  to  the  amount  of  diminution  is  less  defi- 
nite and  satisfactory  than  that  relating  to  pollution,  owing  to 
the  difficulty  of  measuring  water  flowing  in  a  stream.  It  is 
undisputed,  however,  that  the  water  diverted,  as  measured  by 
defendant's  expert,  by  "four  independent  but  simultaneous 
methods,"  including  "  weir  measurement,"  which  embraced  all 
water  returned  to  the  stream,  if  used  by  the  plaintiffs  to  the 
best  possible  advantage,  would  be  equal  to  nine  horse  power 
daily.  One  year  it  amounted  to  four  per  cent  of  the  flow  at 
plaintiff  Hunger's  mill  during  the  whole  month  of  July,  llie 
uncontradicted  evidence  and  the  evidence  most  favorable  to 
the  defendant  shows  such  a  degree  of  pollution,  and  such  an 
amount  of  diminution,  as  to  make  it  certain,  in  our  judgment, 
that  the  trial  judge  in  his  findings  meant  that  neither  was  in 
excess  of  what  the  defendant  had  a  lawful  right  to  put  in  or 
take  out  of  the  stream  in  conducting  a  lawful  business  upon 
its  own  premises.  This  theory  is  confirmed  by  his  opinion,  as 
he  relies  largely  upon  a  case  in  Pennsylvania,  which  held  that 
one  operating  a  coal  mine  in  the  ordinary  and  usual  manner 
may,  upon  his  own  lands,  drain  or  pump  the  water  tliat  perco- 
lates into  his  mine  into  a  stream  which  forms  the  natural 
drainage  basin  in  which  the  mine  is  situate,  although  the  quan- 
tity of  water  may  thereby  be  increased  and  its  quality  so 
affected  as  to  render  it  totally  unfit  for  domestic  purposes  by 
the  lower  riparian  owners.  {Pennsylvania  Coal  Company  v. 
Sanderson^  113  Pa.  St.  126.)  That  case  had  a  varied  history 
and  it  was  not  until  it  came  before  the  court  for  the  fourth  time 
that,  influenced  by  the  necessities  of  a  great  industry,  the  rule 
was  laid  down  as  stated.     The  case  was  first  considered  in 
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1878,  when  tlie  claim  of  the  lower  riparian  owner  was  sus- 
tained upon  the  principle  of  sic  utere  tuo,  ut  alienutn  7um 
Imdas,  In  reply  to  the  argument  of  counsel  that  "  the  law 
must  be  adjusted  to  our  great  industrial  interests  "  the  court 
said  :  "  In  the  argument  here  the  ground  was  distinctly  taken 
that  immense  public  and  private  interests  demand  that  the  right 
which  the  defendants  exercised  in  ejecting  the  water  from 
their  mine  should  have  recognition  and  be  established.  It 
was  said  that  in  more  than  a  thousand  collieries  in  the  anthra- 
cite regions  of  the  state  the  mining  of  coal  can  only  be  carried 
on  by  pumping  out  the  percolating  water  which  accumulates 
in  every  tunnel,  slope  and  shaft,  and  which,  when  brought  to 
the  surface,  must  find  its  way  by  a  natural  flow  to  some  sur- 
face stream.  It  was  urged  that  the  law  should  be  adjusted  to 
the  exigencies  of  the  great  industrial  interests  of  the  Com- 
monwealth and  that  the  production  of  an  indispensable  mineral, 
reaching  to  the  annual  extent  of  twenty  millions  of  tons,  should 
not  be  crippled  and  endangered  by  adopting  a  rule  that  would 
make  colliers  answerable  in  damages  for  corrupting  a  stream 
into  which  mine  water  would  naturally  run.  *  *  *  The 
consequences  that  would  flow  from  the  adoption  of  the  doc- 
trine contended  for  could  be  readily  foretold.  Relaxation  of 
legal  liabilities  and  remission  of  legal  duties  to  meet  the 
current  needs  of  great  business  organizations,  in  one  direction, 
would  logically  be  followed  by  the  same  relaxation  and  remis- 
sion, on  the  same  grounds,  in  all  other  directions.  One  inva- 
sion of  individual  right  would  follow  another,  and  it  might  be 
only  a  question  of  time,  when,  under  the  operations  of  even  a 
single  colliery,  a  whole  country  side  would  be  depopulated." 
In  1880  the  case  was  reviewed  a  second  time  and  it  was  again 
urged  that  the  rights  of  the  riparian  owners  should  yield  to 
tlie  immense  public  interest  involved.  The  court,  however, 
reaffirmed  its  former  decision,  and  among  other  things  said : 
*'  The  mining  operations  of  the  defendant  do  not  involve  the 
public  welfare,  but  are  conducted  solely  for  the  purposes  of 
private  gain.  Incidentally,  all  lawful  industries  result  in  the 
general  good  ;  they  are,  however,  not  the  less  instituted  and 
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conducted  for  private  gain,  and  are  used  and  enjoyed  as  private 
rights  over  which  the  public  has  no  control.  It  follows  that 
none  of  them,  however  important,  can  justly  claim  the  right 
to  take  and  use  the  property  of  the  citizen  without  compensa- 
tion." {Peniiaylvania  Coal  Co.  v.  Sanderson^  94  Penn.  St. 
302,  307.)  In  1883  the  court  heard  the  case  for  the  third  time, 
with  the  same  result,  but  on  the  last  review  in  1886,  by  a  vote 
of  four  to  three,  it  reversed  its  previous  decisions  and  held  that 
"  the  use  and  enjo3'ment  of  a  stream  of  pure  water  for  domes- 
tic purposes  by  the  lower  riparian  owners,  who  purchased 
their  land,  built  their  houses  and  laid  out  their  grounds  before 
the  opening  of  the  coal  mine,  the  acidulated  waters  from  which 
rendered  the  stream  entirely  useless  for  domestic  purposes, 
must  ex  necessitate  give  way  to  the  interests  of  the  community 
in  order  to  permit  the  development  of  the  natural  resources 
of  the  country  and  to  make  possible  the  prosecution  of  the 
lawful  business  of  mining  coal."  The  extensive  coal  mines  of 
the  state  of  Pennsylvania  were  regarded  as  of  sufficient 
importance  to  warrant  the  court  in  departing  from  the  law  as 
previously  laid  down  by  itself  in  the  same  case,  as  well  as 
from  the  rule  which  prevails  in  England  and  in  this  country, 
except  in  some  of  the  states  where  mining  is  extensively  car- 
ried on  and  there  is  no  way  to  get  rid  of  the  water  in  the 
mines  except  by  pumping  it  into  the  streams.  (^Clifton  Iron 
Co,  V.  Dye^  87  Ala.  470.)  Courts  of  the  highest  standing 
have  refused  to  follow  the  Sanderson  case  {Columhus^  etc.j 
Co.  V.  Tucker^  48  Ohio  St.  41 ;  Beach  v.  Sterliiig  Iron  cfe 
Zinc  Co.^  54  N.  J.  Eq.  65  ;  Young  v.  Bankier  DisL  Co.^  L. 
R.  [App.  Cas.  1893]  691) ;  and  its  doctrine  was  finally  limited 
by  the  court  which  announced  it.  {Rohh  v.  Carnegie^  145  Pa. 
St.  338.)  The  court  below,  however,  manifestly  followed 
the  Pennsylvania  rule  without  limitation.  {Mann  v.  Retsof 
Mining  Co.^  49  App.  Div.  454, 459.)  We  have  never  adopted 
that  rule  in  this  state  and  no  public  necessity  exists  therefor, 
even  if  it  would  ever  warrant  the  courts  in  relaxing  rules  for 
the  protection  of  property  of  small  value  in  the  interest  of 
some  business  required  to  develop  the  resources  of  the  state, 


320  Stbobel  v.  Kerr  Salt  Co.  [Oct., 

Opinion  of  the  Court,  per  Vann,  J.  [Vol.  164. 

and  in  which  much  capital  had  embarked,  giving  employment 
to  a  great  number  of  people. 

.  There  is  notliing  about  the  case  now  before  us  to  take  it  out 
of  the  general  rules  governing  the  rights  of  riparian  owners. 
Those  rules  are  well  established  in  this  state,  and,  so  far  as 
material  to  the  case  before  us,  are,  in  the  absence  of  modifica- 
tion by  grant  or  prescription,  as  follows :  A  riparian  o\7n6r  is 
entitled  to  a  reasonable  use  of  the  water  flowing  by  his  prem- 
ises in  a  natural  stream,  as  an  incident  to  his  ownership  of  the 
soil,  and  to  have  it  transmitted  to  him  without  sensible  altera- 
tion in  quality  or  unreasonable  diminution  in  quantity.  While 
he  does  not  own  the  running  water,  he  has  the  right  to  a  rea- 
sonable use  of  it  as  it  passes  by  his  land.  As  all  other  owners 
upon  the  same  stream  have  the  same  right,  the  right  of  no 
one  is  absolute,  but  is  qualified  by  the  right  of  the  others  to 
have  the  stream  substantially  preserved  in  its  natural  size, 
flow  and  purity,  and  to  protection  against  material  diversion 
or  pollution.  This  is  the  common  right  of  all,  which  must 
not  be  interfered  with  by  any.  The  use  by  each  must,  there- 
fore, be  consistent  with  the  rights  of  the  others,  and  the  maxim 
of  sic  utere  tuo  observed  by  all.  The  rule  of  the  ancient 
common  law  is  still  in  force ;  aqua  eurrit  et  debzt  currere^  ut 
currere  solebat.  Consumption  by  watering  cattle,  temporary 
detention  by  dams  in  order  to  run  machinery,  irrigation  when 
not  out  of  proportion  to  the  size  of  the  stream,  and  some 
other  familiar  uses,  although  in  fact  a  diversion  of  the  water 
involving  some  loss,  arc  not  regarded  as  an  unlawful  diversion, 
but  are  allowed  as  a  necessary  incident  to  the  use  in  order  to 
effect  the  higliest  average  benefit  to  all  the  riparian  owners. 
As  the  enjoyment  of  each  must  be  according  to  his  oppor- 
tunity and  the  upper  owner  has  the  first  chance,  the  lower 
owners  must  submit  to  such  loss  as  is  caused  by  reasonable 
"use.  Surrounding  circumstances,  such  as  the  size  and  velocity 
of  the  stream,  the  usage  of  the  country,  the  extent  of  the 
injury,  convenience  in  doing  business  and  the  indispensable 
public  necessity  of  cities  and  villages  for  drainage,  are  also 
taken  into  consideration,  so  that  a  use  which,  under  certain 
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circumstances,  is  held  reasonable,  under  diflEerent  circum- 
stances would  be  held  unreasonable.  It  is  also  material,  some- 
times, to  ascertain  which  party  first  erected  his  works  and 
began  to  appropriate  the  water.  {Clinton  v.  Myera^  46  X. 
Y.  511 ;  N.  T.  liuhher  Co,  v.  Bothery,  132  N.  Y,  293 ;  Sruith 
V.  City  of  Brooklyn^  160  N.  Y.  357  ;  Prentice  v.  Geiger^  74 
N.  Y.  341 ;'  Bullard  v.  Saratoga  V.  Mfg.  Co.,  77  N.  Y.  525 ; 
Merritt  v.  Brinkerhoff,  17  Johns.  306 ;  CrooJcer  v.  Bra^g 
10  Wend.  260;  Arnold  v.  Foot,  12  Wend.  330;  Tyler  v! 
Wilkinson,  4  Mason,  397 ;  Columbits,  etc..  Coal  Company  v. 
Tucker,  48  Ohio,  41 ;  Beach  v.  Sterling  Iron  &  Zinc  Co.^ 
54  N.  J.  Eq.  65 ;  St.  Helena  Smelting  Co.  v.  Tipping,  11  H. 
L.  Gas.  642 ;  Crossley  v.  Lightowler,  L.  K.  [3  Eq.  Gas.]  279 ; 
L,  R  [2  Gh.  App.]  478 ;  Pennington  v.  Brinaop  Hall  Coal 
Co.,  L.  K.  [5  Gh.  Div.]  769 ;  Attomey-Oe^ieral  v.  Lunatic 
Asylum,  L.  K.  [4  Gh.  App.]  146 ;  Hodgkinson  v.  Ennor,  4 
Best  &  Smith,  229;  3  Kent's  Gom.  439;  Gould  on  Waters, 
§  219;  Higg  Pol.  Waterc.  132;  Washburn  on  Easements 
[4th  ed.],  216 ;  1  Wood  on  Nuisances,  §§  364,  427.) 

The  question  of  reasonable  use  is  generally  a  question  of 
fact,  but  whether  the  undisputed  facts,  and  the  necessary 
inferences  therefrom,  establish  an  unreasonable  use  is  a  ques- 
tion of  law.  When  the  diversion,  or  pollution,  which  is 
treated  as  a  form  of  diversion,  is  caused  by  a  new  and  extra- 
ordinary method  of  using  the  water,  hitherto  unknown  in  the 
state,  and  such  method  not  only  permanently  diverts  a  large 
quantity  of  water  from  the  stream,  but  also  renders  the  rest 
so  salt,  at  times,  that  cattle  will  not  drink  it  unless  forced  to 
by  necessity,  fish  are  destroyed  in  great  numbers,  vegetation 
is  killed  and  machinery  rusted,  such  use  as  a  matter  of  law  is 
unreasonable  and  entitles  the  lower  riparian  owner  to  relief. 
Where  the  natural  and  necessary  result  of  the  place  selected, 
and  the  method  adopted  by  an  upper  riparian  owner  in  the 
conduct  of  his  business  is  to  cause  material  injury  to  the  prop- 
erty of  an  owner  below,  a  court  of  equity  will  exercise  its 
power  to  restrain  on  account  of  the  inadequacy  of  the  remedy 
at  law  and  in  order  to  prevent  a  multiplicity  of  suits.  The 
41 
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lower  riparian  owners  are  entitled  to  a  fair  participation  in 
the  use  of  the  water  and  their  rights  cannot  be  cut  down  by 
the  convenience  or  necessity  of  the  defendant's  business. 
"  The  necessities  of  one  man's  business  cannot  be  the  stand- 
ard of  anotlier's  rights  in  a  thing  which  belongs  to  both.'* 
(  Wheatley  v.  Chrisman,  24  Pa.  St.  298.)  While  the  courts 
will  not  overlook  the  needs  of  important  manufacturing  inter- 
ests, nor  hamper  them  for  trifling  causes,  they  will  not  per* 
mit  substantial  injury  to  neighboring  property,  with  a  small  but 
long-established  business,  for  the  purpose  of  enabling  a  new 
and  great  industry  to  flourish.  They  will  not  change  the  law 
relating  to  the  ownership  and  use  of  property  in  order  to 
accommodate  a  great  business  enterprise.  According  to  the 
old  and  familiar  rule  every  man  must  so  use  his  own  prop- 
erty as  not  to  injure  that  of  his  neighbor,  and  the  fact  that 
he  has  invested  much  money  and  employs  many  men  in  carry- 
ing on  a  lawful  and  useful  business  upon  his  own  land,  does 
not  change  the  rule,  nor  permit  him  to  permanently  prevent 
a  material  portion  of  tlie  water  of  a  natural  stream  from  flow- 
ing over  the  land  of  a  lower  riparian  owner,  or  to  so  pollute 
the  rest  of  the  stream  as  to  render  it  unfit  for  ordinary  use. 

The  fact  that  other  salt  manufacturers  are  doing  the  same 
thing  as  the  defendant,  instead  of  preventing  relief  may 
require  it.  "  Where  there  is  a  large  number  of  persons  min- 
ing on  a  small  stream,  if  each  should  deteriorate  the  water  a 
little,  although  the  injury  from  the  act  of  one  might  be  small, 
the  combined  result  of  the  acts  of  all  might  render  the  water 
utterly  unfit  for  further  use ;  and  if  each  could  successfully 
defend  an  action  on  the  ground  that  his  act  alone  did  not 
materially  affect  the  water,  the  prior  appropriator  might  be 
deprived  of  its  use,  and  at  the  same  time  be  without  a. 
remedy."  (EiU  v.  Smith,  32  Cal.  166;  Woodyear  v. 
Schaefer,  40  Am.  Kep.  419 ;  Shennan  v.  Fall  River  Iron^ 
Works  Co,y  87  Mass.  213 ;  Mayor,  etc,,  v.  Warren  Manufac-- 
luring  Company,  59  Md.  96 ;  Croasley  v.  Ligfdowler,  L.  E. 
[3  Eq.  Cas.]  279;  2  Ch.  App.  Cas.  478;  Pennington  v. 
Brinsop  Hall  Coal  Co.,  L.  E.  [5  Ch.  Div.]  769,  772.) 
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In  Garwood  v.  iT.  T.  C.  <&  H.  R.  R,  R.  Co.  (116  N.  Y. 
649)  the  diversion,  as  shown  by  the  record  on  file  in  this  court, 
was  less  than  that  testified  to  bj  the  defendant's  witnesses  in 
the  case  before  ns.  Even  if  the  damages  are  slight,  where 
the  act  complained  of  is  such  that  by  its  repetition  or  continu- 
ance it  mav  become  the  foundation  or  evidence  of  an  adverse 
right,  a  court  of  equity  will  interpose  by  injunction.  {Amster- 
dam  Knitting  Company  v.  Dean^  162  N.  Y.  278,  280.) 

The  objection  that  the  plaintiffs  have  no  cause  of  action 
common  to  all,  and  hence  that  they  cannot  sue  jointly,  is 
unsound.  While  each  owns  a  distinct  piece  of  land  situated 
upon  a  part  of  the  stream  separate  from  that  abutted  upon  by 
the  land  of  every  other  owner,  they  all  have  a  common 
grievance  against  the  defendant  for  an  injury  of  the  same 
kind,  inflicted  at  the  same  time  and  by  the  same  acts.  The 
common  injury,  although  differing  in  degree  as  to  each  owner, 
makes  a  common  interest  and  warrants  a  common  remedy. 
{Emery  v.  Erskine^  66  Barb.  9, 14 ;  Reid  v.  Gifford^  Hopkins' 
Ch.  416,  477;  Murray  v.  Uay,  1  Barb.  Ch.  59,  62 ;  Blunt 
V.  //ay,  4  Sand.  Ch.  362.) 

It  does  not  follow  from  these  views  that,  if  upon  another 
trial  the  facts  are  unchanged,  the  defendant  and  the  other 
salt  manufacturers  will  be  compelled  to  make  such  terms  as 
they  can,  for  a  court  of  equity,  with  its  plastic  powers,  can 
require,  as  a  condition  of  withholding  a  permanent  injunction, 
the  construction  of  a  reservoir  on  the  upper  sources  of  the 
stream,  to  accumulate  water  when  it  is  plentiful  for  use  in  times 
of  scarcity,  and  thus  neutralize  the  diminution  caused  by  the 
manufacture  of  salt.  That  court  may  also  require,  on  the  like 
condition,  greater  care  in  preventing  the  escape  of  salt  water  and 
salt  substances  into  the  stream,  as  the  defendant  attempted  to  do 
during  the  trial,  and  thus  prevent  or  minimize  the  pollution. 

The  judgment  of  the  courts  below  should  be  reversed  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Landon,  Cullen  and 
Werner,  JJ.,  concur.. 

Judgment  reversed,  etc. 
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Louis  Lowenstein,  Appellant,  v.  Lombard,  Ayres  &  Company, 

Respondent. 

1.  Appeal  —  AsBUMPTioN  as  to  Theory  op  Recovery.  Where  a 
plaintiff  seeks  to  recover  upon  one  of  two  theories,  and  the  amount  of 
the  verdict  depends  upon  which  theory  the  jury  finds  to  be  in  accord  with 
the  facts,  their  verdict  for  the  plaintiiu  in  one  of  the  amounts  is  to  be  taken 
as  establishing  the  theory  which  would  entitle  the  plaintiff  to  that  amount, 
and  the  questions  to  be  decided  upon  appeal  are  those  which  depend  upon 
that  assumption. 

2.  Principal  and  Agent -t- Apparent  Authority.  A  common  car- 
rier which  is  an  undisclosed  principal  and  holds  out  a  person  as  its  agent, 
to  whom  shippers  may  apply  for  rates  of  freight,  thereby  clothes  him 
with  apparent  authority  to  include  in  a  contract  for  shipment  a  provision, 
usual  among  carriers  at  the  agent's  port,  for  insurance  against  all  loss 
without  a  declaration  of  the  value  of  the  goods  although  the  agent  had  no 
authority  to  make  the  contract  without  such  declaration,  when  the  shipper 
has  no  notice  of  such  limitation  upon  his  authority. 

3.  Notice  op  Limitation  upon  Agent's  Authority.  Where  two  per- 
sons are  held  out  as  agents  by  an  undisclosed  common  principal  in  language 
applying  equally  to  both,  the  fact  that  one  is  an  agent  at  the  place  where 
the  carrier's  mbin  office  is  located  while  the  other  is  at  a  distant  and 
smaller  place,  is  not  sufficient  to  operate  as  a  notice  to  shippers  at  the 
smaller  place  that  the  latter  agent  is  subordinate  to  the  former. 

4.  Carrier's  Circular — When  not  Notice.  A  statement  on  the 
carrier's  circular,  "insurance  free  when  valuation  declared  before  the  sail- 
ing of  the  steamers,"  is  not  notice  to  an  intending  shipper  that  an  agent 
appointed  by  it  to  make  contracts  for  shipment  has  authority  to  insure 
only  when  the  value  of  the  shipment  is  so  declared,  since  the  announce- 
ment therein  is  not' to  be  considered  as  the  measure  of  the  agent*s  authority 
in  the  absence  of  an  express  statement  to  that  effect,  but  only  as  a  general 
rule  promulgated  by  the  agent,  which  does  not  restrict  him  from  depart- 
ing from  it  in  a  special  case. 

5.  Evidence  —  Similar  Contracts  bt  Agent.  In  an  action  against 
the  carrier  where  the  defense  is  that  its  agent  had  no  authority  to  make 
the  contract  without  requiring  a  declaration  of  the  value  of  the  goods, 
evidence  that  the  agent  had  made  contracts  with  other  parties,  dispensing 
with  such  declaration,  before  and  at  the  time  of  the  alleged  contract  with 
plaintiff,  is  admissible  as  direct  evidence  for  the  purpose  of  defining  the 
contract  as  actually  made. 

6.  When  Oral  Negotiations  are  not  Merged  in  Written  Instru- 
ment. Where  a  contract  for  shipment  is  made  by  an  intending  consignee 
with  the  carrier's  agent  in  one  place,  and  his  consignor  at  another  place, 
pursuant  to  the  consignee's  instructions,  ships  the  goods  at  such  other 
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place,  the  bill  of  lading  given  by  the  carrier  to  the  consignor  at  the  latter 
place  does  not  constitute  the  contract  between  the  carrier  and  consignee, 
and  the  rule  that  oral  negotiations  are  merged  in  the  written  instrument 
has  no  application. 
Lowenstein  y.  Dmbardy  Ayres  db  Co.,  17  App.  Div.  408,  reversed. 

(Argued  June  18,  1900;  decided  October  2,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  May  7, 
1897,  reversing  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict,  and  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Horace  E.  Deining  for  appellant.  Middleton's  povirers  as 
agent  were  co-extensive  with  the  business  and  duties  commit- 
ted to  his  care.  {Ooldwater  v.  Z.,  Z.  cj6  G.  Ins.  Co.^  39  Hun, 
176  ;  109  N.  Y.  618.)  Middleton  as  the  local  agent  of  a  trans- 
portation company  could  make  contracts  binding  upon  the 
company  even  in  direct  contravention  of  the  rules  and  instruc- 
tions of  the  company.  {Pickford  v.  G.  J,  li.  Co.^  12  M. 
&  W.  766 ;  Goodrich  v.  Thompson,  44  N.  Y.  324 ;  rmdtt 
V.  7Z  cfe  S.  J.  R.  Co,,  62  Mo.  527 ;  De7ning  v.  G.  T,  R. 
Co.,  48  K  II.  455  ;  Harrison  v.  Jf.  P.  R.  Co.,  74  Mo.  364.; 
Cross  V.  Graves,  4  Tex.  App.  Cas.  100,  101.)  Middleton's 
apparent  authority  being  sufficient  and  complete,  there  was 
nothing  in  the  testimony  which  could  lead  the  plaintiff  to  sus- 
pect that  his  actual  autliority  was  limited  or  even  to  put  the 
plaintiff  upon  inquiry.  {Hopkins  v.  Clark,  7  App.  Div.  207 ; 
McNichol  V.  P.  E.  Co.,  12  Mo.  App.  401 ;  Barreda  v.  Pilshee^ 
21  How.  [U.  S.]  146 ;  Pearsall  v.  W.  U.Tel.  Co.,  124 N.  Y.  256.) 
Mere  notice  to  the  shipper  of  limitations  is  not  sufficient ;  the 
assent  of  the  shipper  to  the  limitations  must  be  shown.  {Pear- 
sall V.  W.  U.  T  Co.,  124  N.  Y.  256 ;  Hollister  v.  No^vlen,  19 
Wend.  234  ;  Cole  v.  Goodwin,  19  Wend.  251 ;  Clark  v.  Fax- 
ton,  21  Wend.  153;  C,  etc.,  T  Co.  v.  Belknap,  21  Wend, 
354;  BUssom  v.  Dodd,  43  N.  Y.  264;  Coupland  v.  77.  R. 
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i?.  Co,,  61  Conn.  531 ;  Dixon  v.  W.  U,  T.  Co.,  3  App.  Div. 
60 ;  Gott  V.  Dvnsmore,  11  Mass.  45.)  Testimony  that  under 
the  line's  usual  contract  tlie.  freight  rate  included  insurance 
without  previous  declaration  of  value  is  relevant  and  material. 
{Morrison  v.  Davis,  20  Penn.  St.  171 ;  Norris  v.  Fowler,  87 
N.  C.  9 ;  N,  W.  Co.  v.  i\^.  A.  Co.,  156  Mass.  331 ;  Buckley 
V.  D.  F.  Co.,  2  Conn.  252  ;  Lyon  v.  George,  44  Md.  295 ;  L. 
<&  F.  R.  Co.  V,  Lyons,  46  S.  W.  Eep.  209 ;  Greenl.  on  Ev. 
[16th  ed.]  59,  §  14;  Cutwater  v.  Ifelson,  20  Barb.  29;  Wig^ 
gleswo7*th  v.  Dallison,  1  Smith's  L.  C.  405.) 

Henry  W.  Goodrich  for  respondent.  The  trial  court  erred 
in  the  admission  of  the  evidence  of  other  shippers.  {Bunten 
V.  0.  M.  Ins.  Co.,  4  Bosw.  254 ;  Duryea  v.  YosburgK,  121  N. 
Y.  57 ;  Hollinghain  v.  Head,  4  C.  B.  [N.  S.]  388 ;  Tollman 
V.  Kimhall,  74  Hun,  279 ;  People  v.  Rector,  etc.,  19  Wend. 
569;  Kirkpatrick  v.  N.  Y.  C  R.  R.  Co.,  79  N.  Y.  240; 
Plato  V.  Reynolds,  27  N.  Y.  586 ;  Carpenter  v.  Ward,  30 
N.  Y.  243 ;  Schell  v.  PZi^/zi*,  55  K  V.  592,  600 ;  Gandolfo 
V.  Appleton,  40  N.  Y.  533.)  Whether  an  agent  be  a  general 
or  special  agent  is  immaterial  where  it  appears  that  the  person 
dealing  with  the  agent  had  notice  of  the  limitation  imposed 
upon  the  agent's  power.  (2  Kent's  Comm.  [13th  ed.]  620; 
Mxcssey  v.  Beecher,  3  Cush.  511 ;  Walsh  v.  II.  F.  Ins.  Co., 
73  N.  Y.  5 ;  Chxiffe  v.  Stubhs,  37  La.  Ann.  656 ;  Smith  v. 
Tracy,  36  N.  Y.  79;  Bickford  v.  Menier,  107  K  Y.  490; 
Marvin  v.  U.  L.  Ins.  Co.,  85  N.  Y.  278 ;  Freeman  v.  Btick- 
inghain,  18  How.  [U.  S.]  182  \G.C.&  S.  F.  Ry.  Co.  v.  Brown, 
24  S.  W.  Eep.  918 ;  Stringham  v.  S.  JH.  Ins.  Co.,  4  Abb.  Ct. 
App.  Dec.  315 ;  Grant  v.  Norway,  10  C.  B.  665.) 

Cullen,  J.  This  action  was  brought  by  the  plaintiff,  as 
survivor  of  the  firm  of  Wollner  &  Lowenstein,  to  recover  the 
value  of  certain  merchandise  shipped  from  New  York  on  the 
gteamer  Vidstte,  which  was  lost  at  sea.  In  the  year  1887  the 
defendant  was  operating  as  a  common  carrier  of  goods  and 
persons  a  line  of  steamships,  which  included  tlie    Videite, 
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between  the  cities  of  New  York  and  Mobile.  The  defendant's 
principal  business  was  the  refining  of  petroleum,  and  the 
primary  purpose  of  the  maintenance  of  its  steamship  line  was 
the  transportation  of  its  own  lumber  and  staves  from  the 
South  to  New  York.  The  steamships  were  run*  and  operated 
under  the  name  of  "  New  York  and  Mobile  Steamship  Com- 
pany," or  "  New  York  and  Mobile  Steamship  Line."  The 
connection  of  the  defendant  with  the  line  was  in  no  way 
advertised  or  made  known  to  the  public.  All  the  bills  of 
lading,  receipts  and  blank  stationery  used  in  connection  with 
the  business  merely  bore  one  of  the  two  names  above  recited, 
and  underneath  such  title  the  words,  "Agents,  William  J. 
Best,  12  Broadway,  New  York ;  Kobert  Middleton,  Mobile, 
Alabama."  There  was  some  difference  in  the  various  forms 
in  their  references  to  the  agencies  of  the  line.  Some  of  the 
circulars  and  blanks  issued  at  New  York  contained  only  the 
«tatement  that  Best  was  the  agent  in  New  York,  without 
referring  to  Middleton's  position  in  Mobile.  Others  gave 
both  Best  and  Middleton  as  agents.  The  advertisement  of 
the  line  in  Mobile  mentioned  the  agency  of  Middleton  in 
Mobile  first,  and  then  the  agency  of  Best  in  New  York.  On 
other  papers  the  name  of  Best  seems  to  have  generally  pre- 
ceded that  of  Middleton,  but  there  was  nothing  in  advertise- 
ments, circulars,  bills  of  lading  or  other  forms  to  show  that 
the  rank  and  authority  of  Best  and  Middleton  were  not  the 
same.  The  plaintiff  sought  to  recover  on  two  distinct 
grounds.  The  first  was  an  oral  agreement  made  in  Mobile 
with  the  defendant's  agent  Middleton,  whereby  the  defendant, 
in  consideration  of  the  freight  money,  agreed  to  insure  the 
merchandise  shipped  against  all  loss  or  damage  during  transit 
to  the  amount  of  the  invoice  price,  with  ten  per  cent  added. 
The  second  count  was  for  breach  of  the  contract  of  transporta- 
tion, in  that  the  steamer  was  unseaworthy.  The  defendant 
answered,  admitting  the  shipment  of  the  goods,  but  denying 
the  contract  of  insurance,  and  also  alleging  that  the  goods 
were  lost  by  peril  of  the  sea,  without  fault  on  its  part.  The 
case  was  submitted  to  the  jury  on  both  issues,  the  contract  of 
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insurance  and  the  unseaworthiness  of  the  vessel,  with  instruc- 
tions that  if  the  jury  found  for  the  plaintiff  on  the  first  issue 
the  verdict  sliould  be  for  the  invoice  price  of  the  goods,  with 
ten  per  cent  added ;  while  if  they  found  for  the  plaintiff  on 
the  second  issue  only,  there  should  be  deducted  from  such  sum 
the  amount  of  the  freight  money.  The  jury  rendered  a  ver- 
dict for  the  plaintiff  for  the  full  amount.  The  defendant 
moved  for  a  new  trial,  which  motion  was  denied.  On  appeal 
the  Appellate  Division  reversed  the  judgment  and  order,  and 
granted  a  new  trial  "  upon  qnestions  of  law  only,  the  court 
having  examined  the  facts  and  found  no  error  therein." 

From  the  amount  of  the  verdict,  the  learned  court  below 
assnmed,  we  think  correctly,  that  the  plaintiff^s  recovery  was 
based  on  the  contract  for  insurance.  It  reversed  the  judg- 
ment on  the  ground  that  Middleton  had  no  power  to  bind  the 
defendant  by  the  alleged  contract  of  insurance,  and  because 
of  the  admission  of  improper  evidence.  As  to  the  actual 
authority  of  Middleton,  the  evidence  showed  that  he  was 
appointed  agent  in  Mobile  by  one  Havens,  the  secretary  of 
the  defendant,  who  had  a  general  supervision  of  the  line  and 
that  he  was  subject  to  the  instructions  of  the  New  York 
agent,  Best,  who  managed  and  directed  the  details  of  the  busi- 
ness. It  appeared  that  Middleton  was  authorized  to  insure 
goods  shipped,  but  only  when  the  value  of  the  goods  was 
declared  before  the  sailing  of  the  steamer.  In  this  case  the 
value  of  the  goods  was  not  declared,  the  contention  of  the 
plaintiff  being  that  under  the  contract  with  Middleton  he  was 
not  required  to  declare  it.  It  must  be  conceded,  therefore, 
that  under  the  proof  Middleton  was  not  authorized  to  make 
the  contract  sued  upon.  But  if  he  in  fact  made  that  contract 
the  liability  of  the  defendant  depends,  not  on  the  actual 
authority  of  Middleton,  but  on  his  apparent  authority  on 
which  the  plaintiff  was  entitled  to  rely  in  dealing  with  him. 

Middleton  was  not  the  universal  agent  or  alter  ego  of  the 
defendant,  but  as  to  tiie  business  confided  to  him  he  was  a 
general  agent.  The  circulars  and  notices  directed  persons 
interested  to  "  for  rates  of  freight  or  passage  apply  to  R.  Mid- 
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dleton,  agent,  Mobile ;  W.  J.  Best,  agent,  No.  12  Broadway, 
New  York."  The  general  rule  is,  "  where  an  entire  business 
is  placed  under  the  management  of  an  agent,  the  authority  of 
the  agent  may  be  presumed  to  be  commensurate  with  the 
necessities  of  the  situation."  (Huffcut  on  Agency,  p.  112, 
sec.  107.)  "  The  powers  of  the  agent  ^Lve^ prima  fctciey  co-exten- 
sive with  the  business  entrusted  to  his  care  and  will  not  be 
narrowed  by  limitations  not  communicated  to  the  person  with 
whom  he  deals."  {Lis,  Co.  v,  Wilkinson^  13  Wallace,  222; 
approved,  Pechner  v.  Phcmix  Ins,  Co,^  65  N.  Y.  207.)  The 
evidei\ce  shows  that  the  other  transportation  lines  doing  busi- 
ness between  Mobile  and  New  York  gave  free  insurance  with- 
out requiring  declaration  of  value  to  shippei^  of  freight  over 
those  lines  and  had  done  so  for  a  long  period.  "  Where  the 
principal  confers  upon  his  agent  an  authority  of  a  kind,  or 
empowers  him  to  transact  business  of  a  nature,  in  reference  to 
which  there  is  a  well-detined  and  publicly  known  usage,  it  is 
the  presumption  of  law,  in  the  absence  of  anything  to  indicate 
a  contrary  intent,  that  the  authority  was  conferred  in  contem- 
plation of  the  usage,  and  third  persons,  therefore,  who  deal 
with  the  agent  in  good  faith  and  in  the  exercise  of  reasonable 
prudence,  will  be  protected  against  limitations  upon  the  usual 
authority,  of  which  they  had  no  notice."  (Meechem  on 
Agency,  sec.  281.)  In  Ellis  v.  Albany  City  Fire  Insurance 
Company  (50  N.  Y.  402)  it  was  said :  "  The  question  in  this 
case  is  whether  this  authorized  McCoy  to  make  a  contract 
binding  upon  the  defendant  for  the  issue  of  a  policy  of  insur- 
ance. In  determining  this  question  the  prevailing  usage  of 
transacting  such  business  must  be  regarded,  as  it  is  an  ele- 
mentary principle  that  the  delegation  of  an  authority  to  trans- 
act any  business  includes  an  authority  to  transact  it  in  the 
usual  way,  and  to  do  the  acts  usual  in  its  accomplishment." 
Speaking  of  the  authority  of  a  baggage  master  of  a  railroad 
company,  Judge  Andrews  said  in  Isaacson  v.  N,  Y,  C  cfe  11. 
a,  R.  R.  Co,  (94  N.  Y.  278) :  "  But  the  authority  of  an 
agent  may  be  implied  in  many  cases  from  his  official  designa- 
tion, the  position  in  which  he  is  placed,  and  the  duties  which 
42 
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naturally  appertain  thereto.  Parties  may  deal  with  the 
agents  of  corporations  upon  the  presumption  that  they  pos- 
sess the  powers  usually  assigned  to  the  oflSce  they  hold,  and 
the  principal  is  bound  as  to  third  persons  acting  in  good 
faith,  by  the  act  of  an  agent  within  his  apparent  author- 
ity, although  in  the  particular  instance  it  was  unauthor- 
ized." (Se§,  also,  Talcott  v.  Wabash  E.  R.  Co.,  159  K  Y. 
461 ;  TrimhU  v.  N.  T.  O,  <&  H.  E,  E.  E.  Co.,  162  N.  Y. 
84.)  The  implied  authority  of  an  agent  in  the  absence  of 
notice  to  the  contrary  is  the  measure  of  his  apparent  author- 
ity. It  is  clear  that  in  Mobile  (if  not  generally,  of  which 
there  is  no  evidence  to  the  contrary),  where  the  agent  was  to 
transact  his  business,  stipulations  as  to  insurance  were  part  of 
the  ordinary  terms  for  the  shipment  of  freight.  In  addition 
to  this  Middleton  was  expressly  authorized  to  grant  insurance 
subject  to  the  qualification  that  the  value  of  the  goods  should 
be  declared  in  advance.  We  think,  therefore,  that  Middleton 
had  the  apparent  power  to  make  the  agreement  sued  upon 
unless  the  plaintiff  had  notice  of  limitation  placed  on  that 
authority  by  the  principal. 

We  do  not  know  that  the  proposition  last  asserted  is  gain- 
said either  by  the  court  below  or  by  the  learned  counsel  for 
the  respondent ;  but  it  is  contended  that  the  plaintiff  was  noti- 
fied that  Middleton  could  only  insure  when  the  value  of  the 
shipment  was  declared.  This  presents  the  real  question  which 
arises  in  this  branch  of  the  case.  It  appears  that  on  the  cir- 
culars issued  by  the  line  there  was  printed  the  statement, 
"  Insurance  free  when  valuation  declared  before  the  sailing  of 
steamer."  A  similar  statement  appeared  on  the  printed  slips 
which  contained  the  dates  of  the  sailing  of  the  steamers  and  in 
the  advertisement  published  in  the  Mobile  papere  "  Insurance 
effected  on  open  policy  of  line  before  sailing  of  steamer  free." 
The  plaintiff  denies  having  seen  these  slips,  though  it  seems 
one  of  them  was  inclosed  in  a  letter  from  his  bookkeeper  to 
the  firm  in  Boston  who  shipped  the  goods  lost.  If  we  assnme, 
however,  that  the  plaintiff  had  seen  these  circulars,  did  they 
notify  him  of  any  limitation  on  the  power  of  Middleton  to 
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contract  for  insurance  ?  We  think  not.  It  is  here  that  the 
form  of  the  notices,  bills  of  lading  and  advertisements  becomes 
very  material.  As  already  stated,  the  connection  of  the 
defendant  with  this  line  or  steamship  company,  and  that  it 
was  the  principal  of  whom  Best  and  Middleton  were  the 
agents,  was  not  known  to  the  public.  The  defendant  was  an 
undisclosed  principal.  As  far  as  the  public  were  aware,  Mid- 
dleton and  Best  had  equai  authority  and  no  superior  was 
named.  Because  New  York  is  a  very  great  city  and  Mobile  a 
comparatively  small  city,  there  was  no  presumption  that  Best 
was  the  superior  of  Middleton  nor  that  in  New  York  was  the 
home  office  of  the  owners  of  the  line  in  preference  to  Mobile. 
In  case  of  question  as  to  Middleton's  authority  there  was 
no  superior  given  of  whom  inquiry  could  be  made  as  to  its 
extent.  The  notice  that  insurance  was  free  when  the  value  of 
the  goods  was  declared  before  sailing  was  signed  either  by 
Best^  as  agent,  or  by  Best  and  Middleton  as  agents.  The  fair 
import  of  this  notice  was  not  that  the  principals  had  limited 
the  authority  of  either  Middleton  or  Best  in  the  matter  of 
insurance,  but  tliat  it  was  a  rule  formulated  or  promulgated 
by  the  agents  themselves  under  their  authority  as  agents  as 
the  terms  on  which  they  sought  business.  Being  such,  it  was 
Apparently  as  much  within  the  power  of  the  agent  to  dispense 
with  it  as  it  was  to  have  formulated  it  in  the  first  instance. 
The  notice  seems  to  us  in  all  respects  similar  to  a  notice  that 
goods  will  not  be  received  after  a  specified  hour  on  the  day 
when  the  ship  is  to  sail,  or  that  merchandise  will  be  carried 
only  when  packed  in  a  prescribed  manner.  These  provisions 
all  relate  to  the  details  of  the  business  presumably  fixed  by 
the  agent  for  its  conduct,  not  by  the  principal  as  a  limita- 
tion of  the  power  of  the  agent.  Steamship  companies  as  a 
practice  advertise  their  rates  of  fare,  but  it  is  well  known 
that,  especially  in  dull  times,  abatements  in  price  are  made. 
Indeed,  it  was  recently  argued  in  this  court,  in  support  of 
the  validity  of  a  statute  forbidding  the  sale  of  railroad  tickets 
except  by  specially  authorized  agents,  that  without  such 
a  law  it  was   impossible  to   keep   railroad   companies   from 
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cutting  the  rates  of  fare  agreed  upon  with  competing  lines. 
{People  ex  rel.  Tyroler  v.  Warden  of  Prison^  157  N.  Y. 
116.)  The  case  is  in  no  respect  analogous  to  that  of  an 
insurance  policy  in  which  are  found  express  provisions  that 
agents  are  not  authorized  to  modify  its  terms  except  by  indoi'se- 
ments  in  writing.  Had  the  notice  in  this  case  been  issued  by 
the  defendant  itself  or  been  signed  by  Best  as  general  man- 
ager, it  might  be  argued  that  the  local  agents  were  not  author- 
ized to  alter  its  terms ;  but  since,  so  far  as  the  notice  is  con- 
cerned, the  regulation  seems  to  have  emanated  only  from  Best 
and  Middleton  as  agents  or  Best  alone,  of  whom  Middleton 
was  apparently  the  equal,  parties  dealing  with  tliem  were 
justified  in  assuming  that  Middleton  or  Best  might  at  any 
time  dispense  with  the  condition  prescribed  in  the  notice. 
This  case  differs  materially  from  that  of  Leinkauf  v.  Lorn- 
hard^  Ayers  (&  Co.  (12  App.  Div.  302).  It  appears  by  the 
report  of  that  case  that  the  shipper  had  in  the  course  of  busi- 
ness with  Middleton,  learned  that  the  latter's  authority  was 
limited,  and  that  he  could  act  only  under  directions  from  the 
superior  officer  or  agent  in  New  York.  In  this  case  nothing 
of  the  kind  appears.  Middleton  came  to  the  plaintiff  and  liis 
partner  and  solicited  their  business  for  the  line  of  which  he 
was  the  agent.  He  did  not  assume  to  make  any  extraordinary 
or  exceptional  contracts  with  them.  He  represented  that  his 
line  was  doing  business  on  exactly  the  same  terms  as  to  insur- 
ance and  freight  as  the  other  transportation  lines  to  Mobile. 
The  plaintiff,  therefore,  had  no  reason  to  question  his  authority 
to  make  the  contract,  it  being  one  in  the  ordinary  conduct  of 
the  business.  We  are  of  opinion,  therefore,  that  the  conti-act 
of  Middleton  bound  the  defendant. 

We  think  it  was  proper  to  admit  evidence  of  contracts  made 
by  Middleton  with  other  parties  before  and  at  the  time  of  the 
alleged  contract  with  the  plaintiff,  in  which  any  requirement 
th^t  the  value  of  the  goods  should  be  declared  before  ship- 
ment was  dispensed  with.  Middleton  denied  making  these 
contracts.  We  assume  that  the  evidence  was  not  admissible 
for  the  purpose  of  impeaching  Middleton  nor  for  the  purpose 
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of  inferring  that  because  Middleton  had  made  an  agreement 
of  a  certain  character  witli  one  party  it  was  probable  he  made 
a  similar  agreement  with  the  plaintiif.  {McLoghlin  v.  Nat 
Mohawk  V.  Bank,  139  N.  Y.  514.)  It  was  competent,  how- 
ever, as  direct  evidence  for  the  purpose  of  defining  the  contract 
that  was  actually  made.  The  plaintifl  testified  that  in  tlie 
conversation  between  Middleton  and  his  partner,  in  pui^suance 
of  which  the  shipment  of  the  lost  goods  was  directed.  Middle- 
ton  said  that  his  line  was  doing  business  on  the  same  terms  as 
the  others;  that  the  freight  rate  inchided  insurance  of  tlie 
goods,  and  that  nothing  was  said  as  to  any  condition  of  require- 
ment that  the  value  of  the  goods  should  be  declared  in  advance 
of  shipment.  Middleton  testified  that  the  conversation  was  a 
general  one,  but  that  he  stated  the  necessity  of  declaring  the 
value  of  the  goods  to  secure  the  insurance.  This  last  state- 
ment the  plaintiff  denies.  Middleton  also  testified  that  after- 
wards he  sent  to  the  plaintiff's  oftice  the  printed  notice  of 
sailing  of  the  steamers,  which  contained  the  provision  as  to 
declaring  the  value  of  the  goods  in  advance.  The  contract 
between  the  parties  was  not  in  writing  but  oral.  It  is  true 
.  that  if  the  jury  found  that  the  shipment  was  to  be  on  exactly 
the  same  terms  and  conditions  as  those  required  by  other  lines 
the  testimony  admitted  would  have  been  unnecessary,  because 
the  fact  was  proved  beyond  dispute  that  those  lines  required 
no  declaration  of  value  in  advance.  But  the  jury  might  not 
80  find.  It  might  accept  part  of  the  plaintiff's  testimony  and 
reject  the  remainder.  On  the  evidence  (which  it  is  unneces- 
sary to  recite  in  detail),  it  might  find  that  the  contract  was  to 
carry  plaintiff's  goods  and  insure  them  subject  to  the  con- 
ditions and  provisions  required  by  the  defendant  in  the  ordi- 
nary conduct  of  its  business  at  the  time.  It  was,  therefore, 
material  and  relevant  to  show  that  the  defendant  was  at  the 
time  conducting  its  business  not  in  accordance  with  the  terms 
of  the  printed  notice,  but  without  requiring  declaration  of 
value  in  advance  of  shipment. 

It  is  contended  for  the  respondent  that  the  trial  court  erred 
in  refusing  to  charge  that  under  the  bill  of  lading  the  plaintiff 
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could,  under  no  circumstances,  recover  any  more  than  the  value 
of  the  goods  at  the  place  of  shipment.  This  request  in  any 
aspect  of  the  case  was  too  broad  and  properly  refused  because 
it  ignored  the  fact"  that  the  jury  might  find  the  contract  of 
insurance  alleged.  If  tlie  jury  found  the  contract  testified  to 
by  the  plaintiff  to  have  been  made  in  Mobile  between  his  firm 
and  the  defendant's  agents,  the  bill  of  lading  given  at  Boston 
when  the  plaintiff's  consignor  in  pursuance  of  his  instructions 
shipped  the  goods,  did  not  constitute  the  contract  between  the 
parties  and  the  rule  that  oral  negotiations  are  merged  in  the 
written  instruments  has  no  application.  Nor  was  the  request 
correct  in  case  of  a  recovery  on  the  second  cause  of  action, 
the  unseaworthiness  of  the  vessel,  though  as  already  stated 
the  amount  of  the  verdict  shows  that  the  recovery  was  on  the 
first  count.  The  measure  of  damages  of  breach  of  a  contract 
of  transportation  was  the  value  of  the  goods  at  the  place  of 
delivery.  {Sturgess  v.  Bissell^  46  N.  Y.  462.)  This  value  was 
proved  to  be  the  invoice  price  with  ten  per  cent  added.  The 
bill  of  lading  provides  that  all  liability  under  it  "  shall  be 
estimated  on  the  basis  of  the  actual  market  value  of  the  goods 
at  the  place  and  time  of  shipment."  This  provision  for 
limitation  of  liability  is  not  broad  enough  to  relieve  the  carrier 
where  the  loss  has  occurred  through  its  negligence  or  that  of 
its  servants.  {Magnin  v.  Dinaniore^  56  N.  Y.  168.  See 
cases  there  cited.)  We  have  not  discussed  separately  the 
several  exceptions  to  the  charge  of  the  learned  trial  court, 
or  to  each  refusal  to  charge.  They  are  numerous,  but  are  all 
disposed  of  by  the  views  we  have  expressed. 

The  judgment  of  the  Appellate  Division  should  be  reversed 
and  the  judgment  entered  on  the  verdict  at  Trial  Term  should 
be  affirmed,  with  costs. 

O'Brien,  Baetlett,  Haight,  Vann  and  Landon,  J  J.,  con- 
cur ;  Parkeb,  Ch.  J.,  not  sitting. 

Judgment  reversed,  etc. 


1900,]     People  ex  kel.  Coffey  v.  Democratic  Com.       335 
N.  Y.  Bep.]  Statement  of  case. 


The  People  of  the  State  op  New  York  ex  rel.  Michael 
J.  Coffey,  Appellanl,  v.  The  Democratic  General  Com- 
mittee OF  Kings  County,  Respondent. 

Primary  Election  Law  —  Member  of  Qeneral  Committee  Cannot 
BE  Removed  bt  Committee.  A  member  of  the  general  committee  of  a 
political  party  of  a  county,  who  has  been  duly  elected  under  the  provis- 
ions of  the  Primary  Election  Law  (L.  1899,  ch.  473),  cannot  be  removed 
from  office  as  a  member  of  such  committee  by  the  committee  itself,  under 
any  pretext  whatever,  since  it  is  the  manifest  intent  of  the  statute  that  the 
majority  of  the  primary  voters  are  entitled  to  select  any  representative 
they  may  desire  upon  such  committee,  who  shall  be  resjsonsible  to  those 
electing  him,  and  only  to  them,  for  his  conduct. 

Peopfe  ex  rel.  Coffey  v.  Democratic  Oen,  Cam,,  52  App.  Div.  170,  reversed. 

(Argued  June  13,  1900;  decided  October  9,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  June 
5,  1900,  reversing  an  order  of  Special  Term  granting  a  per- 
emptory writ  of  mandamus  requiring  the  defendant  to  place 
the  name  of  the  relator  upon  its  membership  roll  and  to  restore 
him  to  the  rights  and  privileges  pertaining  to  membership  in 
the  Democratic  general  committee  of  Kings  county. 

At  a  primary  election  held  in  September,  1899,  the  relator 
was  duly  elected  a  member  of  the  Democratic  general  com- 
mittee of  Kings  county  and  afterwards  duly  qualified  by  pay- 
ing the  prescribed  dues.  At  a  meeting  of  such  committee 
held  March  23,  1900,  he  was,  by  resolution,  expelled  for 
alleged  disloyaltj^  and  open  hostility  to  the  Democratic  party, 
and  has  since  been  debarred  from  exercising  the  rights  and  privi- 
leges pertaining  to  his  office  as  a  member  of  such  committee. 

Isaac  M,  Kapper  and  Luke  D.  Stapleton  for  appellant. 
When  the  relator  was  elected  a  member  of  the  Democratic 
general  committee  of  Kings  county  in  the  manner  prescribed 
by  the  Primary  Election  Law,  he  was  elected  to  an  office 
created  by  law,  and  his  associates,  elected  at  the  same  time 
and  in  the  same  manner  as  himself,  were  powerless  to  expel 
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him.  {People  ex  rel.  v.  Van  Wyckj  157  N.  Y.  495;  People 
ex  rel,  v.  Jeroloman^  139  N.  Y.  14,  18 ;  McKane  v.  Adains^ 
123  N.  Y.  609 ;  Throop  on  Public  Officers,  §  8.)  The  Appel- 
late Division  erred  in  ruling  that  there  was  an  inherent  power 
in  the  respondent  committee  to  expel  one  of  its  duly  elected 
members.  {People  ex  rel.  v.  Holly  80  N.  Y.  117 ;  People  ex 
reL  V.  Suprs,  of  Queens,  131  N.  Y.  468,  471 ;  People  ex  rel. 
V.  Feeney,  43  App.  Div.  376 ;  Damdshwrgh  v.  K.  L.  Ins. 
Co.,  90  N.  Y.  526;  Landers  v.  S.  I.  R.  R.  Co.,  53  X.  Y. 
450 ;  Austin  v.  Searing,  16  N.  Y.  123.)  The  ans.wer  of  the 
respondent  to  the  relator's  petition  for  the  writ,  asserting 
political  *  hostility  on  his  part  at  the  last  general  election  held 
in  Kings  county,  is  insufficient  in  law,  and  entitles  the  relator 
to  the  relief  sought.     {People  ex  rel.  v.  Keeler,  99  N.  Y.  463.) 

E.  Countryman,  intervening  counsel.  The  Primary  Elec- 
tion Law  does  not  prescribe  or  require  as  a  hard  and  fast  rule 
that  a  member  of  either  of  the  great  political  organizations 
shall  suppprt  all  of  the  candidates  of  his  party  at  the  general 
election.  (L.  1899,  ch.  473,  §§  2,  3.)  The  contention  that  the 
county  committee  had  the  inherent  power  to  expel  the  plain- 
tiff for  hostility  to  one  or  more  of  the  local  nominees  on  the 
ticket  of  the  Democratic  organization  is  untenable.  (Angell 
&  Ames  on  Corp.  [11th  ed.]  §  410;  2  Cook  on  Corp.  [4th  ed.] 
§§  624,  711 ;  White  v.  Brownell,  2  Daly,  329 ;  McKane  v. 
Adams,  123  N.  Y.  609;  O'Brien  v.  Grant,  146  K  Y.  164; 
Relton  V.  Hatch,  109  N.  Y.  593 ;  People  ex  rel.  v.  N.  T.  C. 
Exchange,  8  Hun,  216 ;  Evans  v.  Phil.  Club,  50  Penn.  St. 
107 ;  Comm.  v.  S.  P.  B.  Society,  2  Binn.  441 ;  Comm.  v. 
German  Soc,  15  Penn.  St  251 ;  Beneficial  Assn.  of  B.  TJ. 
Case,  38  Penn.  St  298,  300 ;  35  Penn.  St  151.) 

Charles  J.  Patterson  and  Henry  J.  Furlong  for  respond- 
ent. If  the  rules  and  regulations  contained  no  provision 
authorizing  the  expulsion  of  the  relator  for  hostility,  the  gen- 
eral committee  would  stUl  possess  the  inherent  power  and 
authority  to  expel  him  for  cause.    (Anson  on  Law  &  Custom 
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of  Const.  56;  May  on  Pari.  Prac.  114;  Hiss  v.  Bartlett^  8 
Gray,  468 ;  Cooley  on  Const.  Lim.  159,  160 ;  Story  on  Const. 
[5th  ed.]  §  838 ;  Paschal's  Anno.  Const.  87,  §  49 ;  1  Dillon 
Mnn.  Corp.  [4th  ed,]  329,  §  242 ;  Rex  v.  Richards^  1  Burr. 
517 ;  PeopU  ex  rel,  v.  Bd.  Fire  Underwriters^  7  Hun,  248  ; 
McKane  v.  Adams,  123  N.  Y.  609 ;  L.  1899,  ch.  473,  §  9 ; 
Sheehan  v.  McMahon,  28  Misc.  Rep.  733.)  If  the  right  of 
the  general  committee  to  expel  the  relator  be  dependent  upon 
the  existence  of  rules  and  regulations  expressly  authorizing  it 
to  do  so,  the  existence  of  such  rules  and  regulations  is' fully 
established.  {MaUer  of  Ouess,  16  Misc.  Rep.  307.)  The 
claim  that  the  relator  was  elected  by  the  people  and,  therefore, 
could  not  be  deprived  of  his  office  by  the  general  committee  is 
untenable.  {Hiss  v.  Bartlett^  3  Gray,  468.)  As  the  general 
committee  had  power  to  expel  the  relator  for  cause,  the  pro- 
priety of  their  action  in  so  doing  will  not  be  reviewed  upon 
an  application  for  a  mandamus.  {Matter  of  Ahrams,  45 
Hun,  272,  273 ;  People  ex  rd.  v.  Chapin,  104  K  Y.  96 ; 
People  ex  rel.  v.  Chapin,  103  N.  Y.  635 ;  People  ex  rel.  v. 
Barnes,  114  N.  Y.  317;  People  ex  rel.  v.  ^Supervisors,  14 
Abb.  [N.  C]  29 ;  People  ex  rel.  v.  Hulse,  38  Hun,  388 ;  Peo- 
pU  ex  rel.  v.  Hall,  80  "N.  Y.  117 ;  U.  S.  v.  Black,  128  U.  S. 
40 ;  People  ex  rel.  v.  New  RocheUe,  17  App.  Div.  603  ;  Peo- 
pie  ex  rel.  v.  Auditors,  43  App.  Div.  22.) 

Parker,  Ch.  J.  The  fundamental  question  in  this  case  is 
whether  a  member  of  the  general  committee  of  a  county  may 
be  removed  from  office  as  a  member  of  the  committee.  The 
answer  to  it  depends  upon  the  construction  now  to  be  given 
to  the  Primary  Election  Law  (Chapter  473  of  the  Laws  of 
1899,  vol.  II),  section  first  of  which,  in  declaring  the  applica- 
tion of  the  act,  says :  "  It  shall  be  controlling  /  (1)  on  the 
methods  of  enrolling  the  voters  *  *  * ;  (2)  on  primary 
elections  *  *  * ;  (3)  on  party  conventions  *  *  * ; 
(4)  on  the  choice  *  *  *  of  political  committees  and  on 
the  conduct  of  political  committees  in  and  for  any  political 
subdivision  of  the  state  *  *  *." 
43 
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It  will  help  us  intelligently  to  consider  the  statute  if  we 
call  to  mind  preceding  legislation  intended  to  protect  the 
rights  of  minorities ;  the  statute  law  looking  to  the  purity  of 
the  ballot,  and  the  organic  law  having  for  its  purpose  the 
encouragement  of  independent  action  in  matters  relating  to 
municipal  government.  The  help  will  come  from  our  posses- 
sion of  the  situation  in  which  the  legislators  were  when,  in 
1899,  they  passed  the  statute  in  question,  which  was  in  part  com- 
posed of  the  general  drift  of  public  opinion  and  the  fault  which 
that  public  opinion  had  found  with  the  machinery  for  the  elec- 
tion of  public  officials.  The  settled  conviction  that  the  safe- 
guarding of  our  institutions  requires  the  untrammeled  exercise 
of  the  franchise  by  the  citizens  and  that  the  result  be  protected 
from  fraud,  has  led  to  no  inconsiderable  amount  of  legisla- 
tion during  the  present  generation  —  legislation  aimed  largely, 
although  not  entirely,  at  the  frauds  of  majorities  who,  at 
times,  have  manifested  a  disposition  to  retain  their  power,  let 
the  cost  be  what  it  might.  The  frauds  that  have  perhaps 
occasioned  the  greatest  amount  of  discussion  resulted  from 
colonization  and  repeating,  for  the  correction  of  which  several 
registry  acts  were  passed.  At  the  outset  the  legislation  on 
that  subject  proceeded  on  the  view  that  only  in  great  cities 
were  such  frauds  practiced,  but  such  view  proved  to  be  partial, 
and  in  1890  a  general  registry  law  was  passed  applicable  to 
all  of  the  state  except  the  cities  of  New  York  and  Brooklyn. 
(Chapter  321  of  the  Laws  of  1890.)  In  those  cities  registra- 
tion had  long  been  required.  (Chapter  142  of  the  Laws  of 
1880.)  An  enlightened  public  sentiment  was  at  the  same 
time  making  war  against  the  evils  of  bribei^  and  the  outcome 
was  a  new  departure  in  our  method  of  voting,  under  the  pro- 
visions of  an  act  entitled  "  An  act  to  promote  the  independ- 
ence of  voters  at  public  elections,  enforce  the  secrecy  of  the 
ballot,  and  provide  for  the  printing  and  distribution  of  the 
ballot  at  public  expense."  (Chapter  262  of  the  Laws  of  1890.) 
This  act  inaugurated  the  voting  booth ;  prohibited  election- 
eering within  one  hundred  and  fifty  feet  of  the  polling  place ; 
took  the  burden  of  printing  and  distributing  ballots  from  the 
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party  organizations  and  placed  it  upon  the  public  generally, 
and  throughout  teemied  with  provisions  guarding  against  the 
frauds  upon  the  ballot  that  experience  had  shown  to  be  possi- 
ble. Complaints  had  also  been  made  that  the  practical  effect 
of  the  power  exercised  by  the  organization  was  to  render 
ineffective  independent  voting  in  purely  municipal  affairs,  to 
the  detriment  of  the  best  interests  of  the  cities;  and  the 
recent  constitutional  convention  (the  work  of  which  was 
subsequently  ratified  and  adopted  by  the  people)  undertook 
to  ameliorate  the  situation,  to  some  extent,  by  providing  that 
city  officers  should  be  elected  at  a  different  time  than  state 
officers,  the  election  of  the  latter  to  take  place  in  even, 
and  the  former  in  odd,  numbered  years,  the  reason  assigned 
being  that,  unrestrained  by  national  and  state  contests,  the 
citizen  would  naturally  be  more  independent,  not  only  in  vot- 
ing, but  in  bringing  about  independent  nominations  whenever 
the  party  to  which  he  belonged  should  attempt  to  make  nomi- 
nations intended  to  subserve  the  selfish  purposes  of  the  leaders 
rather  than  to  promote  the  public  interests. 

Prior  to  1882  there  was  no  attempt  to  regulate  by  law  the 
conduct  of  primaries,  but  chapter  154  of  the  laws  of  that 
year,  known  as  the  Chapin  Act,  declared  certain  acts  com- 
mitted at  primaries  crimes,  such  as  the  false  personation  of  a 
voter,  intentionally  voting  without  right,  prevention  of  others 
from  voting,  and  fraudulent  concealment  or  destruction  of 
ballots.  It  also  required  that  the  presiding  officers  and 
inspectors  at  such  an  election  should  take  the  usual  oath  of 
inspectors  at  general  elections,  and  provided  for  the  challenge 
of  voters  and  the  administration  of  an  oath  to  a  person  so 
challenged. 

The  act  applied  only  to  the  city  of  Brooklyn,  but  in  1883 
its  operation  was  so  extended  as  to  include  the  entire  state 
(Chapter  380  of  the  Laws  of  1883),  while  four  years  later  it 
was  restricted  to  cities  of  ten  thousand  inhabitants  or  les«. 
(Chapter  265  of  the  Laws  of  1887.)  The  latter  act,  however, 
contained  new  provisions  regulating  the  primary  elections  in 
all  the  cities  of  the  state  containing  over  ten  thousand  inhab- 
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itants.  Among  other  things,  it  required  the  appointment  of 
watchers,  the  examination  of  the  ballot  box  before  use,  and 
that  it  should  be  so  placed  as  to  enable  the  voter  and  each 
watcher  to  see  the  ballot  deposited,  the  keeping  of  a  poll  list 
of  the  voters,  and  the  making  and  filing  of  returns  in  the 
county  clerk's  office.  The  qualifications  a  voter  was  required 
to  possess  under  the  Chapin  Act  (Section  2)  and  under  the  act 
of  1887  (Section  14),  in  addition  to  his  being  an  elector,  were 
those  "  prescribed  by  the  regulations  of  the  association  hold- 
ing the  primary  or  convention." 

While  these  provisions  reduced  to  a  considerable  extent  the 
wrongs  which  had  been  committed  against  the  voter  who 
desired  to  participate  in  the  selection  of  the  candidates  of  his 
party,  and  made  snap  caucuses  impossible  and  the  selection  of 
delegates  by  brute  force  extremely  diflicult,  still  the  right  of 
the  general  committee  to  prescribe  tests  or  qualifications  for  a 
voter  was  in  some  instances  so  employed  as  to  exclude  from 
participation  in  the  primary  many  who  were  not  in  sympathy 
with  the  majority  of  the  committee  in  all  respects,  and  who 
might  be  termed  members  of  a  minority  faction  in  the  party. 
The  not  unnatural  desire  of  the  several  general  committees  to 
perpetuate  their  power  and  control  led,  in  some  instances,  to 
the  making  of  "regulations"  under  which  members  who  were 
not  congenial  to  the  majority  were. disciplined  upon  charges  of 
disloyalty,  inefiiciency  or  mismanagement,  and  the  places  made 
vacant  by  their  removal  were  oftentimes  filled  with  men  who, 
from  choice  or  prudence,  worked  in  harmony  with  the  majority 
or  the  organization,  for  the  latter  term  practically  means  the 
particular  members  of  a  party  within  a  given  territory  who 
are,  for  thiB  time  being,  in  full  control  of  its  affairs. 

In  McKane  v.  Adam^  (123  N.  Y.  609)  it  appeared  that  the 
plaintiff  was  formerly  a  member  of  the  Democratic  association 
of  his  town  and  a  delegate  upon  the  general  committee  of  the 
county.  Charges  were  preferred  against  the  town  association 
and  the  trial  resulted  in  its  being  disbanded.  A  reorganiza- 
tion of  the  town  association  was  undertaken  and  a  primary 
election  thereupon  ordered  by  the  general  committee  of  the 
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connty  organization,  at  which  the  defendant  was  elected  a 
delegate  to  tlie  connty  committee.  The  general  committee 
refused  to  accept  the  returns  of  the  primary  election  and  to 
recognize  him  as  a  delegate.  It  was  held  that  membership  in 
such  an  association  is  a  privilege  which  may  be  accorded  or 
withheld.  And  such  being  the  status  of  a  delegate  to  the 
general  committee,  that  body  could  refuse  to  recognize  the 
choice  of  a  given  constituency  until  such  time  as  they  should 
conclude  to  elect  a  delegate  agreeable  to  the  wishes  of  the 
majority,  thus  rendering  futile  all  attempts  at  independent, 
otherwise  termed  "hostile,"  action. 

These  and  other  abuses,  as  they  were  called  by  the  minority 
members  of  party  associations,  became  so  common  that  a 
demand  was  made  for  a  primary  election  law  sufficiently  conir 
prehensive  in  scope  to  assure  to  all  citizens  equal  rights  in  the 
primary  elections,  conventions  and  political  committees  of  the 
party  with  which  they  were  allied.  This  demand  the  legisla- 
ture undertook  to  meet  by  chapter  179  of  the  Laws  of  1898, 
which  was  amended  (but  not  in  respects  affecting  this  ques- 
tion) by  chapter  473  of  the  Laws  of  1899.  These  acts  recog- 
nize the  equal  importance  of  primary  and  general  elections 
and  model  the  conduct  of  the  former  upon  the  general  lines 
of  conduct  of  the  latter.  They  provide  for  the  enrollment  of 
the  voter,  and  the  only  exaction  permitted  precedent  to  his 
right  to  enroll  is  that  he  shall  express  an  intention  to  support 
generally  at  the  next  general  state  or  national  election  the 
.nominees  of  such  party  for  state  or  national  offices.  (Section 
3,  subdivision  1.)  No  inquiry  as  to  the  past  political  conduct 
is  permitted  or  promise  as  to  future  support  of  local  candi- 
dates required.  They  provide  for  booths  at  public  expense, 
in  which  the  primary  voter  must  in  secret  prepare  his  ballot ; 
for  ballots  and  their  printing  and  subsequent  folding  so  that 
the  inspectors  shall  not  be  able  to  know  for  whom  the  ballot 
is  cast ;  for  the  administration  of  an  oath  to  a  voter  in  case  of 
a  challenge;  for  challengers  and  watchers;  for  an  annual 
primary  day,  and  that  the  polls  shall  be  held  open  for  a  fixed 
period   of  time.     The  •  dominant  idea  pervading  the  entire 
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statute  is  the  absolute  assurance  to  the  citizen  that  his  wish  as 
to  tlie  conduct  of  the  affairs  of  his  party  may  be  expressed 
through  his  ballot  and  thus  given  effect,  whether  it  be  in 
accord  with  the  wishes  of  the  leaders  of  his  party  or  not,  and 
that  thus  shall  be  put  in  effective  operation,  in  the  primaries, 
the  underlying  principle  of  democracy,  which  makes  the  will 
of  an  unfettered  majority  controlling.  In  other  words,  the 
sclieme  is  to  permit  the  voters  to  construct  the  organization 
from  the  bottom  upwards,  instead  of  permitting  leaders  to 
construct  it  from  the  top  downwards. 

Now,  having  in  mind  the  purpose  of  this  statute  and  the 
decision  of  this  court  in  the  McKane  case  — that  membership 
in  a  county  general  committee  is  a  privilege  which  may  be 
accorded  or  withheld,  not  a  riglit  which  can  be  gained  inde- 
pendently and  then  enforced,  inasmuch  as  the  association  is 
voluntary,  being  organized  without  a  charter  and  regulated 
as  to  its  action  by  a  constitution  and  by-laws  —  let  us 
further  examine  the  statute  and  see  whether  the  legislature 
intended  to,  and  did,  take  away  from  the  general  committee 
the  power,  for  any  cause  whatsoever,  to  expel  members 
elected  thereto  by  the  voters  of  a  town  or  ward. 

In  the  first  place,  the  voluntary  character  of  the  county 
general  committee  has  been  destroyed,  for  the  statute 
expressly  commands  that  "  each  party  shall  have  a  general 
committee  for  each  county."  There  is  but  one  way  to  gain 
membership,  says  the  statute,  and  that  is  through  the 
suffrages  of  the  members  of  the  party  exercised  "  at  the 
primary  elections  on  the  annual  primary  day  "  and  at  *^  public 
expense."     (Section  4,  subdivisions  2  and  3,  and  section  6.) 

"The  expense  of  official  primary* elections,  including  the 
expense  of  preparing  new  enrollment  books  and  the  compen- 
sation herein  provided  to  be  paid  to  primary  election  inspect- 
ors, shall  be  paid  by  the  same  officers  or  boards,  and  in  the 
same  manner,  as  the  expenses  of  general  elections."  (Section 
4,  subdivision  2.) 

"  There  shall  be  two  polling  places  in  each  of  such  primary 
districts  which  shall  be  designated  and  provided  at  puilic 
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expense  by  the  officers  or  boards  whose  duty  it  is  to  provide 
polling  places  for  days  of  general  election,  and  which  shall 
be,  so  far  as  they  are  available,  the  same  places  which  were 
used  for  the  last  preceding  general  election."  (Section  4, 
subdivision  3.) 

"The  polling  places,  voting  booths,  guard  rails,  distance 
markers,  ballot  boxes,  sample  ballots  and  other  supplies 
required  for  official  primary  elections  shall  be  provided  and 
paid  for  by  the  same  officers,  and  in  the  same  manner,  as  in 
the  case  of  general  elections,  pursuant  to  sections  10  and  18  of 
the  Election  Law."     (Section  6.) 

The  term  of  "office"  of  a  member  of  the  general  commit- 
tee, for  such  the  statute  declares  it  to  be,  is  for  a  period  of 
one  year,  but  is  to  commence  at  a  time  fixed  by  the  rules  and 
regulations  of  the  party,  except  that  it  shall  not  be  later  than 
the  first  day  of  January  succeeding  their  election.  And  the 
general  committee  is  commanded  to  meet  and  organize  "on 
the  day  fixed  by  the  rules  and  regulations  of  the  party."  At 
that  meeting  a  member  elected  at  the  preceding  town  or  ward 
primary  may  appear  to  assume  the  duties  of  the  office  to 
which  he  has  been  elected,  and  the  production  of  a  certificate 
of  election  from  the  "  custodian  of  primary  records,  or  a  dupli- 
cate thereof,  shall  be  sufficient  to  entitle  the  person  named 
therein  to  be  admitted  to  the  *  *  *  committee  to  which 
he  shall  have  been  elected."  Note,  in  passing,  that  there  is 
lio  discretion  vested  in  the  committee,  as  the  court  said  there 
was  in  the  McEane  case.  The  statute  that  calls  the  general 
committee  into  existence  makes  the  certificate  of  the  "  custo- 
dian of  primary  records "  proof  of  his  election  and  right  to 
exercise  the  duties  of  a  member  of  the  committee.  And  sec- 
tion 1  provides  that  "  the  act  shall  be  controlling  *  *  * 
on  the  choice  *  *  *  of  the  members  of  political  commit- 
tees and  on  the  conduct  of  political  committees  in  and  for  any 
political  subdivision  of  the  state."  Does  the  recital  of  these 
provisions  suggest  that  the  legislature  intended  that  the  com- 
mittee should  be  the  judge  of  the  election  or  other  qualifica- 
tions of  its  members,  or  that  the  primary  voters  should  be  the 
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judge  ?  What  was  the  object  of  the  legislation  —  to  protect 
the  majority  of  the  committee  from  enforced  association  with 
a  disagreeable  or  "  hostile  "  member,  or  to  protect  the  right  of 
the  voters  to  have  their  wishes  in  party  matters  presented  by 
their  chosen  representatives? 

If  the  former,  then  legislation  was  not  needed  in  that 
direction,  for  the  general  committees  had  a  method  of  ridding 
themselves  of  offensive  members,  that  was  in  full  operation, 
as  tlie  McKane  case  witnesseth.  If  the  latter  was  the  object 
of  the  legislature,  it  is  difficult  to  conceive  how  it  could  liave 
taken  more  effective  measures  for  its  certain  accomplishment. 
It  provided  that  the  statute  should  control  not  only  the  choice 
but  also  tlie  conduct  of  political  committees.  The  choice  of 
the  member  it  vested  absolutely  in  the  voter  at  the  primary, 
reserving  no  voice  whatever  in  the  matter  to  his  associates  in 
the  committee.  It  provided  many  things  for  the  conduct  of 
the  committee,  but  the  right  to  expel  a  member  was  not  one  of 
them.  Power  was  given  to  a  committee  to  prevent  a  member 
who  had  failed  to  pay  his  annual  dues  "from  participating  in 
the  meetings  of  such  committee."  Expulsion  from,  or  forfeit- 
ure of,  his  office  was  not  named  as  the  penalty  for  non-payment 
of  dues,  but  only  exclusion  from  participation  in  the  meetings. 
And  it  is  apparent  from  a  reading  of  the  provisions  that  the 
words  were  chosen  with  a  view  of  enabling  the  member  to 
resume  attendance  of  the  meetings  npon  payment  of  dues. 
But  if  this  provision  were  capable  of  being  treated  as  author- 
izing expulsion  for  non-payment  of  dues,  the  maxim  expressio 
unius  est  exclusio  alterius  would  be  applicable  and  call  for  a 
construction  of  the  statute  denying  power  to  expel  a  member 
of  the  committee  for  any  other  reason. 

But,  to  resume  again  the  inquiry  we  were  pursuing,  whether 
it  was  possible  for  the  legislature  to  have  employed  language 
more  apt  than  it  did  to  absoUitely  vest  the  power  in  the  voters 
at  the  primary  to  select  a  representative  in  the  general  com- 
mittee who  should  be  responsible  to  them  alone  for  the  man- 
ner in  which  he  should  conduct  himself,  we  observe,  in  addi- 
tion to  the  provisions  that  the  statute  should  control  not  only 
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the  choice,  but  the  conduct,  as  well,  of  the  committee,  that 
the  details  of  the  plan  by  which  the  choice  is  to  be  made  by 
the  primary  voter  are  fully  carried  out  and  every  one  of  them 
support  in  some  measure  the  absolute  supremacy  of  the  major- 
ity at  the  primary.  The  annual  enrollment;  the  statutory 
qualification  of  the  voter ;  the  private  booth ;  the  secret  ballot 
and  all  the  expensive  machinery  of  a  general  election  to  be 
paid  for  out  of  the  public  treasury  —  why  was  it  all  required 
if  the  legislature  intended  to  permit  the  majority  of  the  com- 
mittee to  deprive  the  primary  voters  of  the  right  of  choice  on 
any  ground  whatsoever  ?  But  it  did  not  so  intend ;  and,  in 
the  light  of  the  abuses  that  the  legislature  set  out  to  rpmedy, 
upon  any  possible  reading  of  this  statute  tliere  seems  no  room 
whatever  for  the  contention  that  the  right  of  removal  for  any 
cause  was  continued  in  the  statutory  general  committee  that 
now  takes  the  place  of  the  voluntary  committee  of  otlier 
days. 

If  I  am  right  in  the  views  expressed,  no  other  question  need 
be  considered,  for  the  statute  manifests  an  intent  not  to  allow 
the  committee,  on  any  pretext  whatever,  to  remove  the  com- 
mitteeman from  office,  and  it  is  the  duty  of  this  court  to  give 
full  force  and  effect  to  that  legislative  intent. 

It  has  been  suggested  that  it  would  be  intolerable  for  the 
members  of  a  general  committee  to  associate  with  a  member 
who  is  hostile  to  the  ticket,  and  that  it  follows  that  the  legis- 
lature must  be  presumed  to  have  had  such  a  situation  in  mind. 
I  answer  —  without  assenting  for  one  moment  that  the  legal 
conclusion  follows  from  the  proposition  of  fact  standing 
alone  —  that  it  does  not  stand  alone ;  that  the  legislature  was 
confronted  with  what  it  regarded  as  an  abuse  of  the  rights  of 
the  citizens  in  partj'^  matters,  which  compelled  it  to  decide 
which  was  the  lesser  of  two  evils,  to  compel  association  occa- 
sionally with  a  member  who  is  hostile  to  some  portion  of  the 
party  candidates  or  a  majority  of  the  committee,  or  to  permit 
the  general  committee  to  deprive  the  primary  voters  of  the 
choice  of  a  representative.  It  decided  that  the  wrongs  that 
44 
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had  been  and  were  being  done  to  the  primary  voters  exceeded 
that  which  could  result  from  occasional  association  with  a  hos- 
tile member.  In  other  words,  it  was  determined  that  the 
majority  of  the  primary  voters  were  entitled  to  select  any  rep- 
resentative tliey  might  desire,  who  should  be  responsible  to 
those  electing  him,  and  only  to  them,  for  his  conduct  in  office. 
That  determination  should  be  given  effect  by  the  decision  of 
this  conrt  agreeably  to  that  well-understood  canon  of  construc- 
tion that  commands  the  court  in  construing  a  statute  to  give 
effect  to  the  intention  of  the  legislature. 

The  suggestion  that  the  provision  of  section  9,  subdivision 
1,  requiring  the  general  committee  to  meet  and  organize  and 
authorizing  the  making  of  rules  and  regulations,  but  provid- 
ing that  unless  rules  be  so  adopted  "  the  rules  or  regulations 
adopted  by  the  last  preceding  county  or  general  committee  of 
said  party  in  said  county  shall  remain  in  full  force  and  effect 
until  repealed  or  amended  in  accordance  with  the  provisions 
of  this  act,"  continues  in  force  all  the  old  rules  and  regula- 
tions, including  those  permitting  the  expulsion  of  members 
for  the  violation  of  rules,  might  furnish  sufficient  foundation 
for  a  controversy,  notwitlistanding  the  fact  that  such  rules 
would  be  in  open  conflict  with  both  the  manifest  purpose  and 
clear  reading  of  the  statute,  were  it  not  that  the  opening  pro- 
visions of  subdivision  2  of  the  same  section  expressly  so  limit 
the  effect  of  rules  and  regulations  as  that  they  shall  not  be 
inconsistent  with  the  provisions  of  the  statute.  It  reads  as 
follows :  "  The  rules  and  regulations  of  parties,  and  of  the 
conventions  and  committees  thereof,  shall  not  be  contrary  tc, 
or  inconsistent  with,  the  provisions  of  this  act,  or  of  any  other 
law."  If,  therefore,  the  defendant  were  acting  under  the 
rules  and  regulations  of  its  predecessor  association  (of  which 
there  is  no  hint  in  the  record),  so  much  thereof  as  provided 
for  the  trial  and  removal  from  office  of  a  member  of  the  com- 
mittee has  neither  force  nor  effect,  because  contrary  to  and 
inconsistent  with  the  provisions  of  this  act. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
that  of  the  Special  Term  affirmed,  with  costs. 
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Ccllen,  J.  (dissenting).  It  is  practically  conceded  by  the 
prevailing  opinion  that  if  there  was  any  power  in  the  general 
committee  to  expel  the  relator  for  canse,  then,  on  the  affida- 
vits submitted  by  the  parties,  the  application  for  a  peremptory 
writ  of  mandamus  should  have  been  denied,  whatever  might 
have  been  tlie  relator's  righto,  had  he  asked  for  an  alternative 
writ.  The  sole  question,  therefore,  necessary  to  be  discussed 
on  this  appeal  is  whether  there  is  power  in  the  general  commit-, 
tee  of  a  political  party  to  expel  a  member  for  misconduct  in 
the  member's  duty  to  the  conmiittee,  disloyalty  or  other  cause. 

I  agree  with  the  opinion  of  the  learned  Appellate  Division 
that  there  is  in  the  general  committee  for  self- protection  an 
inherent  power  to  expel  a  member  acting  in  hostility  to  the 
objects  and  purposes  for  which  the  committee  was  organ- 
ized. It  is  not  necessary  that  the  power  should  he  granted  by 
the  statute  in  terms ;  it  will  be  presumed  to  exist  unless  the 
statute  has  denied  it.  The  power  of  amotion  or  removal  of 
members  is  said  by  Chancellor  Kent  to  be  an  ordinary  inci- 
dent of  a  corporation.  (II  Com.  278.)  In  Peo2)le  ex  rel. 
Bartlett  v.  Medical  Society  (32  N.  Y.  187)  it  was  said  : 
"  We  entertain  no  doubt  that  the  county  societies  may  still 
exercise  the  common-law  power  of  expulsion,  notwithstand- 
ing the  remedy  provided  by  statute  which  we  regard  as 
merely  cumulative."  In  People  ex  rel.  Pinchiey  v.  Fire 
Underwriters  (7  Hun,  248)  it  was  said  of  the  powers  of 
the  corporation  then  before  the  court :  "  It  was  merely  an 
organization  formed  for  promoting  the  proper  transaction  and 
management  of  the  business  of  insurance,  by  its  members,  in 
a  uniform  manner.  And  its  usefulness  and  success  depended, 
in  a  very  great  measure,  upon  their  faithful  observance  of  its 
rules  and  regulations.  That,  under  the  charter,  was  an  implied 
condition  of  membership,  for  the  organization  could  be  no 
otherwise  maintained.  And,  for  that  reason,  the  corporation 
necessarily  possessed  the  power  of  expulsion  over  membere 
violating  their  obligations  in  that  respect.  It  could  not  exist 
without  it."  This  is  not  the  rule  as  to  stock  corporations 
but  it  applies  to  all  corporations  or  voluntary  associations  where 
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there  exists  a  personal  duty  of  the  member  to  the  corporatioa 
or  association. 

Why  should  not  the  same  rule  apply  to  the  general  commit- 
tee of  a  political  party  ?  The  members  of  that  committee  are 
certainly  not  public  officers,  for  this  reason,  if  for  no  other ;  pub- 
lic officers  must,  under  the  Constitution,  be  either  appointed 
or  elected,  and  if  elected,  then  in  the  same  manner  as  other 
elections  by  the  people.  (Const,  art.  X,  sec.  2 ;  Matter  of 
Gage,  141  N.  T.  112.)  They  take  no  official  oath.  They 
cannot  be  indicted  and  removed  for  misconduct  in  office. 
It  is  difficult  to  imagine  a  case  where  the  obligation  of  the 
member  to  the  association  is  more  purely  ethical  or  more  devoid 
of  any  legal  attributes  possible  to  be  enforced  by  the  courts. 
The  political  convictions  of  a  member  may  change  subsequent 
to  his  election  and  he  may  conscientiously  desire  the  defeat 
of  the  party  to  which  he  has  belonged.  He  may  think  that 
in  no  waj^  can  he  accomplish  that  result  more  effectually  than 
by  remaining  as  a  leader  to  share  in  the  counsels  and  con- 
trol of  the  party.  Is  the  committee  to  be  relegated  to  the 
chance  of  the  member's  sense  of  delicacy  dictating  his  resig- 
nation, as  the  sole  means  of  severing  its  connection  with 
him  ?  Is  a  county  committee  of  the  Prohibition  party  to  be 
denied  the  right  to  exclude  from  its  counsels  a  member  who, 
subsequent  to  his  election,  engages  in  the  manufacture  or  sale 
of  intoxicating  liquors,  or  has  so  little  regard  for  his  political 
principles  as  not  to  remain  sober  for  a  week  at  a  time  ?  It  is 
said  that  the  power  of  the  general  committee  to  expel  mem- 
bers is  not  to  be  presumed  because  if  it  exists  it  may  be  abused. 
This  is  true  of  the  exercise  of  all  power.  The  question  whether 
the  relator  was  properly  removed  from  his  position  does  not 
arise  on  this  record  ;  if  wrongfully  removed,  he  may  obtain 
redress  in  a  proper  proceeding  and  by  proper  averments  in  his 
petition. 

The  question  discussed  is  all  that  is  necessarily  involved  in 
this  case,  and  I  would  rest  here  were  it  not  for  the  annuncia- 
tion in  the  prevailing  opinion  of  certain  propositions  from 
which  I  feel  bound  to  express  my  dissent.     It  is  asserted  that 
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the  organization  and  control  of  a  political  party  are  no  longer 
matters  of  voluntary  agreement  among  the  members  of  that 
party,  bnt  that,  under  the  statute  relating  to  primary  elections, 
every  party  must  have  a  county  committee  and  that  commit- 
tee must  be  appointed  and  organized  in  the  particular  way  pre- 
scribed by  the  statute.  This  doctrine  is  made  the  foundation  for 
the  argument  that  the  legislature  meant  to  deprive  the  general 
committee,  or  party  organization,  of  all  power,  except  such  an 
the  statute  gives  in  express  terms.  From  this  doctrine  I  dis- 
sent toto  coelo.  If  the  statute  is  to  be  so  construed,  in  my 
judgment,  it  is  unconstitutional  and  void.  The  right  of  the  elec- 
tors to  organize  and  associate  themselves  for  the  purpose  of 
choosing  public  officers  is  as  absolute  and  beyond  legislative 
control  as  their  right  to  associate  for  the  purpose  of  business 
or  social  intercourse  or  recreation.  The  legislature  may,  doubt- 
less, forbid  fraud,  corruption,  intimidation  or  other  crimes  in 
political  organizations  the  same  as  in  business  associations,  but 
beyond  this  it  cannot  go.  Much  is  said  of  the  evils  that  have 
grown  up  in  the  management  of  political  parties  and  the  dicta- 
tion that  has  been  exercised  by  political  leaders  and  their  inva- 
sion of  the  rights  of  the  members  of  a  party,  and  it  is  asserted 
that  the  statute  intended  to  secure  to  all  citizens  equal  rights 
in  the  management  of  the  parties  to  which  they  may  be  allied. 
But  an  alliance  cannot  be  made  by  one  pei-son  alone.  It 
requires  the  action  of  several  whose  rights  are  equal ;  no  one 
can  ally  himself  with  others  solely  by  his  volitioti.  Therefore, 
I  do  not  see  that  an  elector  has  any  greater  right  to  join  a  party 
unless  on  the  conditions  that  the  party  prescribes,  than  he  has 
to  insist  upon  entering  a  partnership  on  contributing  his 
quota  of  capital,  against  the  wish  of  the  parties  then  conduct- 
ing the  business.  In  People  v.  Gillson  (109  N.  Y.  389)  it 
was  held  that  a  statute  prohibiting  any  gift  on  the  sale  of  any 
article  of  food,  or  any  other  article,  as  an  inducement  to  pur- 
chase, was  unconstitutional  and  void,  in  that  it  infringed  upon 
the  liberty  of  the  dealer  to  pursue  a  lawful  calling  in  the  man- 
ner he  chose  to  adopt.  The  liberty  of  the  electors  in  the  exer- 
cise of  the  right  vested  in  them  by  the  Constitution  to  choose 
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public  officers  on  whatever  principle  or  dictated  by  whatever 
motive  they  see  lit,  unless  those  motives  contravene  commori 
morality  and  are,  therefore,  criminal,  cannot  be  denied.  It 
seems  to  me  as  absolute  as  the  right  to  pursue  any  trade  or 
calling,  and,  therefore,  their  right  to  associate  and  organize  for 
that  purpose  is  equally  great.  The  statute  of  primary  elections 
grants  the  right  to  join  in  the  management  of  a  party  to  any 
person  on  a  declaration  of  his  intention  to  support  generally 
the  candidates  of  that  party,  but  a  political  organization  may 
be  unwilling  to  grant  membership  on  these  terms.  It  may 
make  past  conduct,  and  not  future  promise,  the  condition 
of  membership.  If  the  legislature  can  prescribe  this  test  as  a 
condition  of  membership  in  a  party,  I  do  not  see  why  it  may 
not  require  as  a  condition  of  voting  at  a  Democratic  primary 
a  declaration  of  belief  in  the  free  coinage  of  silver  at  the  ratio 
of  sixteen  to  one,  or  of  membership  in  the  Republican  party  a 
denial  of  the  application  of  the  Constitution  of  the  United 
States  to  the  territories  and  dependencies  of  the  country. 
Whether  these  are  the  fundamental  doctrines  of  these  parties, 
I  do  not  attempt  to  say.  If  they  are,  it  is  for  the  parties  them- 
selves to  so  declare,  not  for  the  legislature.  The  rules  and 
principles  on  which  political  parties  are  to  be  conducted  must 
necessarily  lie  largely  beyond  the  domain  of  legislative  inter- 
ference, because  they  relate  to  the  action  of  the  people,  the 
ultimate  source  of  sovereignty  in  what  is  unquestionably  their 
prerogative,  the  election  of  public  officers.  It  may  be  that 
what  is  apparently  the  present  practice  of  the  voters,  the  sul> 
ordination  of  the  choice  of  municipal  and  local  officers  to  the 
partisan  tests  of  national  political  parties,  is  an  evil  and  lead& 
to  bad  government.  It  may  also  be  that  the  blind  obedience 
of  the  electors  in  voting  for  the  nominee  of  some  political  leader 
is  a  great  evil  and  leads  to  corruption.  As  a  public  officer  I 
have  no  opinion  to  express  on  these  questions,  though  as  a  citi- 
zen I  have  a  very  positive  judgment  thereon.  It  may  be  that 
the  voters  think  it  is  necessary  to  choose  local  officers  on  party 
lines  for  the  purpose  of  maintaining  their  party  organization 
and  ultimately  succeeding  in  the  control  of  the  government^ 
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state  or  federal,  on  larger  issues  which  they  deem  more  import- 
ant than  local  contests,  and  they  may  vote  for  nominees  selected 
by  political  leaders  because  of  implicit  faith  in  the  wisdom  and 
integrity  of  those  leaders.  Of  course  it  is  equally  posflible 
that  they  are  guided  by  no  such  reasons ;  but  all  this  is  some- 
thing with  which  the  l^islature  has  no  right  ifco  interfere, 
because  in  these  matters  the  people  are  supreme.  The  legis- 
lature may  doubtless,  to  a  certain  extent,  affect  the  subject  by 
providing  for  the  conduct  of  elections  in  such  manner  as  to 
render  independent  voting  easy ;  but  this  is  the  extent  of  its 
power.  The  evil  in  all  these  things  comes  from  the  voluntary 
acts  of  the  voters  themselves,  and  can  be  corrected  only  by 
arousing  the  consciences  of  the  electors  to  their  responsibilities 
and  duties.  A  rule  which  would  permit  interference  with 
the  liberty  of  an  elector  in  his  political  action  cannot  be 
upheld,  no  matter  how  meritorious  its  object  may  be  in  a  par- 
ticular case. 

I  think  the  statute  of  primary  elections  can  be  sustained, 
however,  where  political  parties  voluntarily  take  advantage  of 
it,  that  is  to  say,  political  parties  may  have  their  organizations 
and  primaries  outside  of  the  statute  if  they  choose ;  but,  if 
they  adopt  the  statutory  primaries  held  at  public  expense,  they 
become  subject  to  statutory  rules.  This  admission  does  not 
render  the  views  expressed  as  to  the  power  of  the  legislature 
to  control  political  organizations  irrelevant  to  the  discussion  of 
this  case ;  for,  if  the  subjection  of  the  political  parties  to  the 
provisions  of  the  statute  is  voluntary,  we  may  assume  that  the 
legislature  did  not  intend  to  deprive  party  organizations  of 
powers  that  they  formerly  had  and  seem  almost  necessary 
to  their  practical  administration ;  powers  which  they  would 
not  be  likely  to  surrender  even  for  the  advantage  of  holding 
their  primaries  at  public  expense.  In  analogy  to  the  case  of 
a  corporation  the  ground  for  the  expulsion  of  a  member  must 
be  a  cause  arising  since  his  election,  at  which  time  iirst  comes 
into  being  the  duty  of  the  member  to  the  committee.  {People 
ex  rd.  Pinckney  v.  Medical  Society^  supra;  .Favycett  v. 
Charles,  13  Wend.  477.) 
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The  order  appealed  from  should  be  affirmed,  with  costs. 

Haight,  Vann  and  Landon,  JJ.,  concur  with  Parker,  Ch. 
J.,  for  reversal;  O'Brien  J.,  concurs  with  Cullen,  J.,  for 
affirmance;  and  Bartlett,  J,,  concurs  in  result  reached  by 

CULLEN,  J. 

Order  reversed,  etc. 
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In  the  Matter  of  the  Application  for  the  Revocation  of  the 
Probate  of  the  Last  Will  and  Testament  of  John  Keefe, 
Deceased. 

Anna  M.  Miller  et  al.,  Appellants ;  William  W.  Grey,  as 
Executor  of  John  Keefe,  Deceased,  et  al.,  Kespondents. 

Appeal  —  Presumption  of  Rbyerbal  upon  Question  of  Law  — 
Code  op  Civ.  Pro.  §§  1888,  1861.  An  order  of  the  Appellate  Division 
which  reverses  a  surrogate's  decree  revoking  probate  of  a  will,  which  does 
not  state  that  the  reversal  was  upon  the  facts,  must  be  reversed  if  the 
record  discloses  no  error  of  law  and  the  decree  of  the  surrogate  affirmed. 

Matter  of  Ke^e,  47  App.  Div.  214,  reversed. 

(Argued  June  7,  1900;  decided  October  9,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  made  Novem- 
ber 14,  1899,  reversing  a  decree  of  the  Surrogate's  Court  of 
Rensselaer  county  revoking  the  probate  of  the  last  will  and 
testament  of  John  Keefe,  deceased,  and  affirming  a  former 
decree  wliich  admitted  such  will  to  probate. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  Irving  Oliver  and  Albert  C.  Tenna7it  for  appel- 
lants. The  findings  of  fact  made  by  the  trial  court  having 
been  approved  and  affirmed  by  the  unanimous  decision  of  the 
Appellate  Division,  those  facts  as  foimd  will  be  accepted  here 
as  conclusive,  and  as  they  abundantly  support  the  conclusions 
of  law  of  the  surrogate  tliis  court  sliould  reverse  the  order 
and  decree  appealed  from  without  considering  any  of  the  other 
questions  in  the  case.  {Koehler  v.  IlugheSy  148  N.  T,  507; 
Randall  v.  N.  Y.  K  7?.  R.  Co.,  149  N.  Y.  211 ;  liosenstein 
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V.  Fox,  150  N.  Y.  354;  KapUn  v.  N.  Y.  B.  Co.,  151  N.  T. 
171 ;  PeopU  ex  rel.  v.  Barker,  155  N.  T.  322 ;  People  ex  rel. 
V.  Van  Wyck,  157  N.  Y.  495 ;  Code  Civ.  Pro.  §  1338 ;  Bomr 
eisler  v,  Forster,  154  N,  Y.  229 ;  Parker  v.  I>ay,  155  N.  Y. 
383  ;  Wetmare  v.  Wetmore,  162  N.  Y.  503 ;  Petrie  v.  Hamil- 
ton  College,  158  N.  Y.  458.) 

Robert  W.  Hardie  for  respondents.  The  decision  of  the 
surrogate,  revoking  probate  of  the  will,  was  properly  reversed 
arid  the  judgment  of  the  Appellate  Division,  directing  that 
the  original  probate  of  the  will  be  affirmed,  should  be  sus- 
tained. (Code  Civ.  Pro.  §  2588 ;  Matter  of  Hunt,  110  N.  Y. 
278;  MaMer  of  Martin,  98  N.  Y.  193.) 

Bartlett,  J.  The  testator  died  June  7th,  1898,  leaving  a 
last  will  and  testament  executed  forty-eight  hours  prior  to  that 
event,  and  which  was  probated  a  few  days  thereafter. 

The  estate  involved  was  a  farm  worth  from  $12,000  to 
$20,000,  and  personal  property  valued  at  about  $3,500. 

The  testator  was  a  bachelor,  eighty  years  of  age,  and  left 
him  surviving  as  his  only  heirs  at  law  and  next  of  kin  two  sis- 
ters, two  nieces  and  a  nephew. 

Practically  the  entire  estate  was  devised  and  bequeathed  to 
strangers  in  blood,  to  wit,  to  the  wife  or  family  of  the  attend- 
ing physician.  The  testator  bequeathed  to  his  aged  sister, 
Margaret  Keefe,  with  whom  he  had  always  resided  and  who 
was  possessed  of  no  means  or  property  as  the  trial  court  found, 
the  sum  of  two  hundred  dollars. 

On  the  10th  of  December,  1898,  Anna  M.  Miller,  the  mar- 
ried sister  of  the  testator,  instituted  this  proceeding  to  revoke 
the  probate  of  the  will.  A  trial  was  had,  considerable  testi- 
mony taken  and  on  the  22d  day  of  May,  1899,  a  decree  was 
entered,  revoking  tlio. probate  as  to  personal  estate. 

On  November  14th,  1899,  the  Appellate  Division  reversed 
the  decree  of  revocation  and  affirmed  the  original  decree  pro- 
bating the  will.  "We  must  assume  that  the  decree  was  reversed 
upon  a  question  of  law,  as  the  order  appealed  from  does  not 
state  to  the  contrary.  (Code  of  Civ.  Pro.,  §§  1338,  1361.) 
45 


354  Matter  of  Keefe.  [Oct., 

Opinion  of  the  Court,  per  Bartlett,  J.  [Vol.  164L 

Matter  of  Chapman^  162  N.  Y.  456 ;  Wetmore  v.  Wetniorey 
162  N.  T.  603 ;  People  ex  rel.  Manhattan  Hy.  Co.  v.  Barkery 
152  N.  Y.  417.) 

The  facts  found  by  the  trial  court  are  deemed  approved  by 
the  Appellate  Division,  and  it  remains  for  ns  to  determine 
whether  they  sustain  the  legal  conclusions  based  thereon. 

We  are  permitted  to  examine  the  record  only  to  ascertain 
if  any  of  the  findings  of  fact  are  unsupported  by  evidence, 
thereby  disclosing  legal  error.  {Bomeisler  v.  I^orster,  154  N. 
Y.  237 ;  Snyder  v.  Seaman,  157  N.  Y.  453 ;  Fetrie  v.  Trus- 
tees of  Hamilton  College,  158  N.  Y.  463 ;  People  v.  Adi- 
rondack Ry,  Co.,  160  N.  Y.  229,  235 ;  Gannon  v.  McGuire, 
160  N.  Y.  476  ;  Lannon  v.  Ly7ich,  160  N.  Y.  483 ;  Sinith  v. 
Syracuse  Improvement  Co.,  161  N.  Y.  489 ;  SpeUman  v. 
Looschen,  162  N.  Y.  268  ;  Shotwell  v.  Dixon,  163  N.  Y.  43 ; 
National  Harrow  Co.  v.  Bement  dk  Sons,  163  N.  Y.  505.) 

A  careful  reading  of  the  record  leads  us  to  the  conclusion 
that  there  is  a  sharp  conflict  in  the  evidence  as  to  fraud  and 
undue  influence,  and  particularly  as  to  the  inferences  to  be 
drawn  from  the  testimony. 

There  is  also  a  conflict  of  evidence  as  to  the  due  execution 
of  the  will  and  as  to  testamentary  capacity. 

The  learned  counsel  for  the  proponents  and  respondents, 
when  considering  this  point,  states  in  his  brief  as  follows : 
"  None  of  the  testimony  of  any  witness  is  contradictory  to,  or 
in  conflict  with,  the  testimony  of  any  other  witness,  except  in 
case  of  witness  Havens." 

This  is  a  direct  admission  that  there  is  a  conflict  of  evi- 
dence, and  the  fact  that  this  witness  was,  as  suggested,  con- 
tradicted by  three  other  witnesses  does  not  get  rid  of  the 
question  of  fact. 

This  court  recently,  after  reviewing  a  large  number  of  cases, 
has  laid  down  the  rule  that  when  the  Appellate  Division 
reverses  on  the  law  we  have  but  three  questions  open  to  us 
here,  viz. :  The  correctness  of  the  rulings  as  to  the  admission 
and  rejection  of  evidence ;  whether  any  material  finding  of 
fact  is  without  evidence  to  support  it,  and  whether  the  con- 
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elusions  of  law  are  supported  by  the  facts  found.  {National 
Harrow  Co.  v.  Bement  cfe  Sons,  163  K  Y.  505,  508.) 

We  have  presented  here  no  questions  as  to  the  admission 
and  rejection  of  evidence,  and  the  briefs  are  largely  devoted 
to  a  discussion  of  the  facts,  not  as  found,  but  as  claimed  to  be 
established  by  the  record.  We  are  of  opinion  that  there  are 
no  material  findings  of  fact  without  evidence  to  support 
them,  that  the  conclusions  of  law  are  supported  by  the  facts 
found,  and  that  no  error  of  law  is  disclosed  sustaining  the 
reversal  of  the  surrogate's  decree  by  the  Appellate  Division. 

The  order  of  the  Appellate  Division  and  the  decree  of  the 
Surrogate's  Court  of  Rensselaer  county,  entered  in  pursuance 
of  said  order  on  the  19th  day  of  January,  1900,  should  be 
reversed. 

The  decree  of  the  Surrogate's  Court  of  Rensselaer  county, 
entered  the  22d  day  of  May,  1899,  revoking  the  probate  of 
the  will  of  John  Keefe,  deceased,  should  be  affirmed,  with 
costs  to  the  appellants  in  all  the  courts,  payable  out  of  the 
estate  of  said  John  Keefe,  deceased. 

Parker,  Ch.  J.,  O'Brien,  Haiqht,  Vann  and  Cullen,  J  J., 
concur ;  Landon,  J.,  not  sitting. 

Order  reversed,  etc. 


Robert  H.    McCutcheon,   Respondent    and  Appellant,  v, 
Charles  Dittman,  Appellant,  Impleaded  with  Others. 

Solomon  Isaacs  et  al.,  Respondents. 

Attorney  and  Client— When  Client  Chargeable  with  Knowl- 
edge Acquired  by  Attorney.  Where  the  attorney  of  an  attaching 
creditor  who  has  levied  upon  the  interest  of  his  debtor  in  stock  pledged 
as  collateral  security  for  a  loan  by  a  third  person,  subsequently  acts  as 
attorney  for  the  lender  in  making  a  sale  of  the  stock  at  public  auction  to 
pay  the  loan,  at  which  sale  the  attaching  creditor  bids  in  the  stock  for  an 
amount  sufficient  to  pay  the  loan  and  expenses  of  sale,  the  attorney  must 
be  considered  as  the  agent  for  both  creditors  in  making  the  sale,  and  the 
creditor  so  purchasing  is  bound  by  any  invalidity  of  the  sale  in  respect  of 
demand  or  notice  of  which  the  attorney  had  knowledge. 

McCutcheon  v.  IHttman,  23  App.  Div.  285,  modified. 

(Argued  June  15,  1900;  decided  October  9,  1900.) 
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Ckoss-appeals  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department,  entered 
January  28, 1898,  modifying  and  affirming,  as  modified,  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  certain  shares  of  stock, 
or  the  value  thereof,  which  had  been  pledged  by  plaintiff  with 
the  defendant  Dittman  as  security  for  the  payment  of  a  promis- 
sory note  for  $1,000. 

The  facts,  so  far  as  material,  are  stated  in  the  opinions. 

J,  E.  Lxtdden  for  plaintiff,  respondent  and  appellant.  The 
referee  was  right  in  holding  that  the  defendants  S.  Isaacs  & 
Co.  were  chargeable  through  their  attorney  with  the  knowl- 
edge of  the  circumstances  under  which  the  sale  was  made,  and, 
therefore,  were  not  purchasers  and  are  not  now  holders  of  the 
stock  in  good  faith.  {Bennett  v.  Buclmn^  76  N.  Y.  386; 
Gmiatant  v.  University  of  Rochester^  111  N.  Y.  611 ;  Slat- 
tery  v.  Schwannecke^  118  N.  Y.  643;  Hyatt  v.  Clarke  118 
N.  Y.  669;  Dmt(m  v.  O.  a  Nat.  Bank,  150  N.  Y,  126.) 

David  B.  HUZ  and  Leo  G.  Rosenhlatt  for  defendants,  appel- 
lants and  respondents.  S.  Isaacs  &  Co.,  as  purchasers,  were 
not  chargeable  with  constructive  notice  of  irregularity  in  tlie 
notice  of  sale,  although  the  person  who,  as  Dittman's  counsel, 
mailed  the  notice,  happened  at  the  same  time  to  be  the  attor- 
ney of  record  for  respondents  in  their  collateral  attachment 
suit  {Benedict  v.  Arnoux,  154  N.  Y.  715 ;  Denton  v.  O.  C. 
Bank,  150  N.  Y.  126;  SlatUry  v.  Schwannecke,  118  N.  Y. 
643 ;  Constant  v.  University  of  Rochester,  111  N.  Y.  604;  U. 
U  Bank  v.  G.  /.  Co,,  71  Fed.  Hep.  473.) 

Bartlett,  J.  The  judgment  should  be  reversed  as  to  the 
defendants  S.  Isaacs  &  Company. 

We  agree  with  the  referee  that,  under  all  the  circumstances, 
S.  Isaacs  &  Company  are  chargeable  with  the  knowledge  of 
their  attorney  in  regard  to  the  stock  in  question  and  cannot 
be  deemed  hona  fide  purchasers  thereof  at  the  sale.     It  is 
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undoubtedly  the  settled  rule  tliat  a  principal  is  only  chargeable 
with  notice  communicated  to,  or  knowledge  acquired  by  his 
agent  in  another  transaction  at  another  time  and  when  he 
was  acting  for  another  principal  when  clear  proof  is  made 
that  the  knowledge  or  notice  was  present  in  the  mind  of  tlie 
agent  at  the  time  of  the  transaction  in  question.  {Constant 
et  aZ.y  Executors  J  etc.,  v.  University  of  Rochester^  111  N.  Y. 
604,  611.)  S.  Isaacs  &  Company  are  not  only  brought  within 
the  rule  above  stated,  but  the  facts  show  essentially  one  trans- 
action in  the  interest  of  S.  Isaacs  &  Company  which  renders 
the  rule  inapplicable. 

In  November,  1895,  the  defendant  Dittman  loaned  plaintiff 
$1,000.00,  secured  by  fifty-three  shares  of  the  United  States 
Printing  Company's  stock. 

In  December,  1895,  S.  Isaacs  &  Company  began  an  action 
against  plaintiff  and  others  and  attached  the  interest  of  plain- 
tiff in  the  stock  held  by  Dittman.  In  this  action  David  Cai- 
man appeared  as  attorney  for  S.  Isaacs  &  Company,  and  thus 
became  advised  a  year  before  the  public  sale  of  the  stock  by 
Dittman  that  plaintiff  had  a  large  interest  in  the  stock  above 
the  amount  for  which  it  was  pledged.  It  will  not  be  disputed 
that  S.  Isaacs  &  Company  are  chargeable  with  this  knowledge. 

The  par  value  of  the  stock  was  $5,300.00,  and  it  was  alleged 
in  the  complaint  that  it  was  actually  worth  $4,240.00. 

A  year  later,  in  December,  1896,  the  same  attorney,  acting 
for  defendant  Dittman  as  alleged,  had  in  charge  the  public 
sale  of  this  stock,  which  is  found  by  the  referee  to  have  been 
irregular,  wrongful  and  a  conversion  thereof  by  reason  of  no 
previous  demand  of  payment  of  the  plaintiff's  indebtedness, 
and  no  legal  notice  of  sale. 

At  this  sale  S.  Isaacs  &  Company  bid  in  the  stock  for 
$1,083.78,  enough  to  pay  Dittman's  loan  to  plaintiff.  It  is 
evident  that  the  precise  knowledge  of  this  situation  was  in 
the  mind  of  the  attorney  at  the  time  of  the  sale,  within  the 
rule  referred  to  above,  so  that  it  is  of  no  importance  whether 
he  was  acting  for  Dittman  or  S.  Isaacs  &  Company. 

It  is  equally  apparent  that  these  facts  show  one  transaction 
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in  regard  to  the  stock.  In  the  first  transaction  the  attorney 
attaches  the  interest  of  plaintiff  iji  the  stock  subject  to  the 
pledge,  and  in  the  second  proceeding,  by  means  of  a  sale  with- 
out demand  or  notice,  sought  to  extinguish  plaintiff's  interest 
in  the  stock  without  payment  of  its  full  value  and  vest  it  in 
his  clients,  S.  Isaacs  &  Company. 

The  latter  now  seek  to  retain  the  fruits  of  this  transaction, 
notwithstanding  they  have  been  tendered  their  bid  and  inter- 
est, by  invoking  the  rule  that  their  attorney  only  represented 
Dittrnan  at  the  sale  and  consequently  they  are  bona  fide 
purchasers. 

We  agree  to  the  affirmance  of  the  judgment  of  the  Appel- 
late Division  as  to  defendant  Dittman,  but  are  of  opinion  it 
should  be  reversed  as  to  S.  Isaacs  &  Company. 

The  judgment  of  the  Appellate  Division  as  to  defendant 
Dittman  should  be  affirmed,  with  costs;  judgment  as  to 
defendants  S.  Isaacs  &  Company  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

Parker,  Ch.  J.  (dissenting).  In  November,  1896,  McCutch- 
eon,  this  plaintiff,  borrowed  one  thousand  dollars  of  the  defend- 
dant  Dittman,  giving  therefor  his  promissory  note,  together 
with  fifty-three  shares  of  the  United  States  Printing  Company's 
stock  as  collateral.  Before  the  note  matured  S.  Isaacs  & 
Company  attached  McCutcheon's  interest  in  the  stock  pledged 
to  Dittman.  Negotiations  entered  into  between  McCutcheon, 
Dittman  and  S.  Isaacs  &  Company  resulted  in  a  tripartite 
agreement,  by  which  it  .was  agreed,  among  other  things,  that 
the  one-thousand-dollar  note  should  be  renewed  for  the  further 
period  of  six  months,  and  that  Dittman  should  hold  the  United 
States  Printing  Company's  stock  as  collateral,  j€r«^,  for  the 
payment  of  the  one-thousand-dollar  note ;  second^  for  the 
payment  of  any  sum  that  should  be  found  due  to  S.  Isaacs  & 
Company  in  the  suit  in  which  the  attachment  was  issued,  and, 
ikird^  the  overplus  to  be  turned  over  to  McCutcheon.  In  piu^u- 
ance  thereof  the  note  was  renewed  and  it  became  due  Novem- 
ber 20,  1896,  at  which  time  it  was  presented  for  payment  to 
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the  bank  where  it  was  made  payable,  but  it  was  not  paid  and 
the  note  was  duly  protested.  Very  shortly  afterwards  the 
stock  was  by  McCutcheon  turned  over  to  Adrian  H.  Muller 
&  Sons  for  sale,  and  in  their  notice  of  sale  of  securities  for 
December  2d,  1896,  they  inserted  "  53  shares  U.  S.  Printing 
stock."  The  stock  was  not  otherwise  referred  to  in  the  notice 
of  sale,  and  on  the  second  day  of  December,  at  public  auction, 
it  was  struck  down  to  defendants,  S.  Isaacs  &  Company,  for 
the  sum  of  $1,083,  which  was  a  little  more  than  the  amount 
due  on  Dittman's  note  for  principal  and  interest.  One  Cai- 
man acted  as  the  attorney  for  Dittman  in  the  matter  of  selling 
the  stock,  and  on  November  28th  he  cut  out  of  the  New  York 
Times  Adrian  H.  Muller  &  Sons'  notice  of  sale  of  securities 
which  included  "  53  shares  of  U.  S.  Printing  stock,"  and  after 
making  a  mark  opposite  each  end  of  the  line  referring  to 
that  stock,  h6  inclosed  it  in  an  envelope  duly  addressed  to 
McCutcheon,  and  caused  the  same  to  be  mailed.  No  other 
notice  was  given  or  attempted  to  be  given  to  McCutcheon, 
who  did  not  learn  that  a  sale  of  his  stock  was  threatened  until 
after  S.  Isaacs  &  Company  had  become  the  purchasers.  Then 
he  attempted  to  get  it  back,  but  failing  in  his  effort,  he 
brought  this  suit  on  the  equity  side  of  the  court,  alleging  the 
facts  and  praying  judgment  that  the  defendants  be  required 
to  turn  over  the  stock  to  him,  or  that  if  this  could  not  be 
done,  that  the  defendants  be  decreed  to  pay  him  the  value  of 
the  stock. 

The  suit  was  tried  before  a  referee  who  directed  judgment 
against  the  defendants,  Dittman  and  S.  Isaacs  &  Company, 
either  for  a  return  of  the  stock  or  for  its  value  ;  the  ground 
upon  which  he  directed  judgment  against  Dittman  was  that 
he  had  failed  to  cause  to  be  given  to  McCutcheon  such  a 
notice  of  the  sa^e  of  the  stock  as  the  law  required,  and  the 
recovery  against  S.  Isaacs  &  Company  was  predicated  on  the 
fact  that  Caiman,  who  was  Dittman's  attorney  in  the  matter 
of  the  sale  of  the  pledge,  was  also  their  attorney  in  the  attach- 
ment  suit  and  in  this  action  and  that  S.  Isaacs  &  Company 
were  chargeable  with  the  knowledge  which  he  acquired  while 
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conducting  the  proceedings  for  the  sale  of  the  stock  in  behalf 
of  Dittman.  The  final  judgment  entered  upon  the  report 
of  the  referee,  and  the  intermediate  proceedings  had,  was 
aflSrmed  by  the  Appellate  Division  in  so  far  as  it  directed 
judgment  against  the  defendant  Dittman,  but  was  reversed 
as  to  the  defendants  composing  the  firm  of  S.  Isaacs  & 
Company. 

There  are  several  questions  discussed  on  Dittraan's  appeal 
relating  to  the  practice  adopted  in  this  case  and  to  the  merits. 
It  was  within  the  power  of  the  court  to  render  the  judgment 
that  it  did  and  the  errors  of  procedure,  if  such  there  were, 
seem  not  to  have  been  brought  to  the  attention  of  the  courts 
below  by  exception  or  otherwise,  and  criticism  of  them  can- 
not be  listened  to  for  the  first  time  on  this  review. 

The  only  question,  therefore,  that  need  be  referred  to  is 
whether  a  suflicient  notice  of  sale  of  the  stock  was  given  to 
McCutcheon.  It  is  the  law  in  this  state,  in  the  absence  of  a 
contract  controlling  the  question  of  notice,  that  the  pledgor 
must  have  notice  of  the  time  and  place  of  sale  of  the  pledge. 
This  rule  of  law  was  created  for  the  purpose  of  protecting  the 
pledgor,  and  it  aflEords  him  an  opportunity  to  attend  the  sale 
and  see  that  it  is  fairly  conducted,  to  exert  himself  in  pro- 
curing buyers,  thus,  perhaps,  enhancing  the  price,  and  enables 
him  to  assert  the  right  belonging  to  him  of  redeeming  the 
pledge  at  any  moment  before  the  sale  is  actually  made.  A 
notice  that  does  not  fairly  apprise  the  pledgor  of  the  time  and 
place  of  the  sale  of  his  stock  is  not  within  the  requirement  of 
the  law,  and  should  not  be  brought  within  it  by  any  strained 
construction.  Now,  it  is  true  tliat  by  this  publication  Adrian 
H.  Muller  &  Sons  did  give  notice  to  all  that  should  see  fit  to 
read  their  advertisement  that  they  would  sell  at  a  given  hour, 
on  the  second  day  of  December,  ''  53  shares  of  U.  S,  Printing 
Stock,"  and  it  turns  out  that  sucli  stock  was  the  stock  pledged 
by  McCutcheon,  but  the  notice  did  not  state  that  it  was  the 
stock  pledged  by  McCutcheon  to  Dittman.  There  was 
nothing  in  the  notice  which  identified  the  fifty-three  shares  of 
stock  so  advertised  to  be  sold  as  the  shares  which  had  been 
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pledged  by  McCutcheon  to  Dittman ;  indeed,  there  was  nothing 
in  it  to  liave  put  him  on  guard  had  he  read  it  except  that  the 
number  of  shares  to  be  sold  was  precisely  the  number  of 
shares  that  the  defendant  pledged  to  Dittman. 

Without  that  further  amplification  of  which  the  subject  is 
capable  I  state  my  conclusion  to  be  that  the  courts  below 
were  right  in  the  determination  that  the  so-called  notice  did 
not  meet  with  the  requirements  of  the  law. 

It  is  further  urged  in  Dittman's  behalf  that  an  exception 
taken  to  the  ruling  of  the  court  in  admitting  evidence  as  to 
the  value  of  the  stock  on  the  day  of  its  sale,  constituted  an 
error ;  and  also  that  there  was  no  legal  proof,  other  than  that 
furnished  by  the  auction  sale,  of  the  value  of  the  stock.  A 
question  was  asked  to  which  objection  was  made,  which  did 
not  call  for  the  market  value  of  the  stock  and  the  objection 
was  overruled  and  an  exception  taken,  but  the  witness  did  not 
answer  that  question ;  instead,  he  asked  the  question :  "  What 
do  you  mean  by  value?"  And  the  attorney  replied  :.  "  Do 
you  know  the  market  value  of  it  ? "  It  appears,  therefore, 
that  before  any  attempt  was  made  to  answer  the  objectionable 
question,  it  had  been  modified  and  put  in  proper  form.  Later 
the  witness  undertook  to  fix  its  valufe  from  his  knowledge  of 
the  inventory  value  of  the  property  and  the  surplus  account 
of  the  company,  but  this  evidence  was  not  objected  to,  nor 
was  a  motion  made  to  strike  it  out. 

Ab  to  the  contention  that  there  was  no  legal  proof  of  dam- 
age, it  is  said,  first,  that  the  record  contains  no  evidence  of  the 
market  value  of  the  stock  except  that  established  presumptively 
by  the  auction  sale  itself.  This  is  true,  but  there  is  other 
evidence  of  value  than  that  of  market  value ;  still  as  to  that 
evidence  the  appellant  insists  that  it  should  not  have  been 
received  until  after  it  had  been  shown  that  the  stock  did  not 
have  a  market  value  —  a  proposition  that  cannot  be  gainsaid  ; 
but  the  difliculty  is  that  the  attention  of  the  trial  court  was 
not  called  to  the  fact,  by  objection,  that  the  plaintiff  had 
omitted  to  show  that  the  stock  was  without  market  value,  and 
the  court  may  well  have  proceeded  on  the  theory  that  the  fact 
46 
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that  the  stock  had  no  market  value  was  so  well  known  to 
counsel  on  both  sides  that  objection  was  not  made  by  the 
defendant  when  the  plaintiff  attempted  to  prove  the  elements 
tending  to  show  value,  as  a  party  may  always  do  when  the 
chattel  has  no  market  value.  While  the  witness  said  that  he 
took  into  account  the  inventory  value  and  surplus  account,  he 
did  not  give  the  details  so  that  the  jury  could  form  an  opinion 
from  the  facts  thus  given,  but  instead  gave  his  own  opinion. 
The  testimony  as  given  was  open  to  objection,  but  as  objec- 
tion was  not  made  we  must  treat  the  evidence  in  the  form  in 
which  it  was  brought  in  as  having  been  regarded  as  satisfac- 
tory to  both  parties,  and,  thus  treating  it,  it  cannot  be  ques- 
tioned that  the  referee's  finding  as  to  value  has  evidence  to 
support  it. 

The  plaintiff  appeals  from  the  reversal  of  the  judgment 
against  the  members  of  the  firm  of  S.  Isaacs  &  Company,  and 
as  the  trial  was  had  before  a  referee  we  are  required  to  pre- 
sume that  the  judgment  was  not  reversed  upon  a  question  of 
fact,  and  the  question  of  law  presented  to  that  court  in  this 
case  was  whether  the  facts  found  supported  the  conclusion  of 
law.  {National  Harrow  Co.  v.  JSement  c&  SonSy  163  N.  T. 
505.)  The  Appellate  Division  has  reached  the  conclusion 
that  they  do  not,  and  that  that  court  is  right  will  suflSciently 
appear  from  a  statement  of  the  facts  found  upon  which  the 
conclusion  was  predicated  by  the  referee  that  S.  Isaacs  & 
Company  were  chargeable  with  the  kno^^ledge  of  the  attorney 
who  conducted  the  proceedings. 

If  the  findings  showed  that  Caiman  had  acted  as  the  attor- 
ney for  S.  Isaacs  &  Company  in  any  way  in  the  proceeding  to 
sell  the  stock,  or  had  bought  the  stock  for  them,  then  would 
the  conclusion  of  law  of  the  referee  have  support  in  the  facts 
found.  But  the  findings  contain  no  hint  to  that  effect  They 
do  not  even  suggest  that  Caiman  either  advised  them  to  buy 
the  stock  or  knew  that  they  contemplated  making  the  pur- 
chase. What  the  findings  do  state  is  that  Caiman  was  the  attor- 
ney for  S.  Isaacs  &  Company  in  two  actions,  viz.,  the  attach- 
ment suit  and  this  action.     The  portion  of  the  finding  relating 
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to  that  subject,  after  referring  to  the  commencement  of  the 
action  in  which  the  attachment  was  issned,  reads  as  follows : 
'^  The  said  action  was  pending,  and  said  attachment  was  in 
force  on  the  second  of  December,  1896,  the  day  the  said  stock 
was  sold  by  Dittman,  as  above  stated.  The  attorney  for 
Isaacs  &  Company  in  said  action  was  also  the  attorney  for 
Dittman  in  the  proceedings  taken  for  the  sale  of  said  stock, 
and  is  the  attorney  for  the  defendants  Dittman  and  S.  Isaacs 
&  Company  herein." 

It  seems  to  me  that  it  cannot  be  held  that  because  Caiman 
appeared  for  all  of  the  defendants  in  this  action,  that,  there- 
fore, they  are  chargeable  in  a  prior  proceeding  with  the 
knowledge  that  their  present  attorney  acquired  in  such  prior 
proceeding,  or  that  because  they  once  brought  an  action  and 
to  that  end  employed  a  lawyer,  they  are  chargeable  with  any 
and  all  knowledge  that  their  former  attorney  may  have  become 
possssed  of  in  some  subsequent  proceeding.  Unless  one  of 
these  propositions  is  unsound  this  judgment  should  stand,  and 
it  is  difficult  to  find  any  basis  for  such  a  claim  in  the  face  of 
the  well-established  general  rule  that  a  principal  is  chargeable 
with  the  knowledge  of  his  attorney  only  in  matters  in  which 
the  attorney  acts  for  him. 

To  illustrate  with  this  case,  had  Caiman  bought  in  the  stock 
for  S.  Isaacs  &  Company  he  would  have  been  acting  in  their 
place  and  stead,  and  they  would  have  been  chargeable  with  the 
knowledge  that  he  had  acquired  in  the  earlier  stages  of  the 
same  transaction.  But  this  court  has  never  gone  further  in 
the  direction  of  holding  a  principal  chargeable  with  the  knowl- 
edge of  facts  communicated  to  his  agent  than  to  hold  that 
such  facts  must  be  communicated,  either  in  the  matter  in 
which  the  latter  represents  the  former,  or  prior  thereto,  but 
under  circumstances  surrounding  and  following  it  of  such  a 
nature  as  to  cause  such  facts  to  be  present  in  the  mind  of  the 
agent  at  the  time  of  doing  the  act  for  the  principal,  which 
the  latter  would  have  protected  on  the  ground  that  it  was 
done  in  good  faith  and  necessarily  without  knowledge  of  the 
facts.     {Constant  v.  University  of  Rochester ^  111  N.  Y.  604, 
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611.)  In  other  words,  there  must  be  a  principal  and  anagert 
in  the  particular  transaction  as  to  which  it  is  charged  that  the 
apparent  advantage  of  the  principal  can  be  overcome  by 
proof,  that  while  he  may  not  have  known  the  truth,  the 
agent,  wlio  represented  him  in  the  transaction  and  who  stood 
in  his  shoes  as  to  it,  did  know  It  was  said  in  the  Constant 
Case  (supra)  that  the  courts  have  not  gone  further,  and  it 
may  be  added  now  that  there  is  no  room  for  such  an  exten- 
sion of  the  doctrine  as  will  reach  a  case  where  there  does  not 
exist  the  relationship  of  principal  and  agent,  for  it  has  its 
foundation  in  that  relationship. 

These  findings  contain,  as  I  have  said,  no  hint  that  Caiman 
was  acting  for  S.  Isaacs  &  Company  in  any  respect  whatever 
in  the  proceeding  to  sell  the  stock,  and  he  was  not,  therefore, 
their  agent  in  that  matter ;  but  as  this  was  a  short  decision, 
the  Appellate  Division,  as  was  their  duty,  looked  into  the 
record  to  see  whether  there  were  any  facts  in  support  of  the 
decision  of  the  referee  as  to  S.  Isaacs  &  Company,  and  the 
learned  presiding  justice  summed  up  the  result  of  the  investi- 
gation as  follows :  "  In  the  case  at  bar  there  is  no  evidence 
whatever  that  Caiman  did  anything  in  reference  to  this  stock 
as  attorney  for  Isaacs  &  Co.  after  the  extension  had  been 
signed  six  months  before  the  sale  took  place.  There  is  no 
evidence  that  he  had  any  communication  with  them  in  regard 
to  their  becoming  purchasers  upon  the  sale,  or  that  he  acted 
in  any  way  in  connection  with  the  said  sale  as  their  attorney." 

The  Appellate  Division  was,  therefore,  right  in  holding 
that  as  to  the  defendants,  S.  Isaacs  &  Company,  the  findings 
did  not  support  the  conclusions  of  law  as  against  them,  and  it 
follows  that  the  judgment  should  be  affirmed. 

Haight,  Vann  and  Landon,  JJ.,  concur  with  Bartlett, 
J.,  and  CuLLEN,  J.,  concurs  in  result ;  O'Brien,  J.,  concurs 
with  Parker,  Ch.  J. 

Judgment  accordingly. 
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In  the  Matter  of  the  Application  of  Margaret  A.  Hunter, 
Kespondent,  to  have  Vacated  an  Assessment  for  the  Con- 
struction of  a  Sewer  in  Rawson  and  Third  Streets  in  the 
Citj  of  Albany. 

City  of  Albany,  Appellant. 

Municipal  Corporation  —  Dedication  of  Street  —  Acceptance 
BY  Authorities  —  New  Method  Created  by  City  Charter  not 
Exclusive.  When  a  city  charter  provides  a  new  way  of  accepting  land 
tendered  for  a  public  street,  and  does  not  purport  to  provide  an  exclusive 
method  of  tender  and  acceptance,  it  does  not  preclude  existing  methods 
of  dedication  under  the  common  law,  and  the  courts  cannot  make  a  limita- 
tion the  legislature  did  not  impose,  since  if  an  extreme  and  extraordinary 
change  of  the  common  law  had  been  intended  it  would  expressly  appear 
and  not  be  left  to  implication. 

(Submitted  October  1,  1900;  decided  October  23,  1900.) 

Motion  for  reargument.    (See  163  N.  T.  542.) 

W.  FToihingham  for  motion. 

Arthur  L:  Andrews  opposed. 

Vann,  J.  Upon  deciding  the  appeal  in  this  matter  we  held 
that  a  strip  of  land  in  the  city  of  Albany,  which  for  years  had 
been  thrown  open  by  the  owner  to  public  use,  had  been  desig- 
nated by  him  as  Rawson  street  and  liad  been  generally  known 
and  used  as  a  highway  under  that  name,  became  one  of  the 
streets  of  the  city  upon  the  passage  of  an  ordinance  by  the 
common  council  directing  the  construction  of  a  sewer  therein, 
and  referring  to  it  as  a  street  eo  nomine,  {Matter  of  Hutv- 
tcTy  163  N.  Y.  542.)  We  are  now  asked  by  this  motion  to 
consider  the  effect  of  a  section  of  the  city  charter  which 
provides  that  "all  streets,  avenues  and  alleys  in  said  city 
which  have  been  or  may  be  thrown  open  to  public  use,  and 
have  been  or  may  be  used  as  such  for  five  years  continu- 
ously, shall  be  deemed  and  taken  to  be  public  streets,  ave- 
nues and  alleys ;  provided   that  the  common  council  shall, 
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by  a  vote  of  two-thirds  of  all  the  members  elected  thereto, 
accept  such  streets,  avenues  and  alleys ;  and  the  city  of  Albany 
and  the  common  council  thereof  shall  have  all  jurisdiction 
and  power  in  respect  tliereto,  the  same  as  if  such  streets,  ave- 
nues and  alleys  had  been  or  shall  be  opened  by  proceedings, 
had  for  that  purpose  under  the  provisions  of  this  act." 
(Laws  of  1891,  chap.  286,  §  31.) 

Although  we  had  considered  the  subject,  we  did  not  give 
expression  to  our  views  thereon,  because  every  question  raised 
by  counsel  cannot  be  formally  discussed  without  unduly 
lengthening  the  opinion,  and  to  merely  state  the  conclusion  of 
the  court  without  giving  its  reasons  adds  little  to  the  necessary 
effect  of  the  decision.  Since  counsel  regard  the  point  as  of 
importance  to  the  public,  as  well  as  to  the  municipal  authori- 
ties with  reference  to  future  action,  we  will  briefly  announce 
our  views. 

The  court  held  in  its  opinion  that  the  land  in  question 
became  a  public  street  through  tender  of  dedication  by  the 
owner  and  acceptance  by  the  city,  according  to  the  principles 
of  the  common  law  governing  the  subject.  The  charter,  by 
simply  providing  a  new  way  to  accept,  did  not  blot  out  the  old 
way,  nor  abolish  the  common  law  relating  to  dedication.  The 
effect  of  the  statute  is  not  exclusive  because  it  does  not  pur- 
port to  provide  an  exclusive  method  of  tender  and  acceptance, 
and  if  the  legislature  had  so  intended  the  presumption  is  that 
it  would  have  so  stated.  A  statute  making  an  innovation 
upon  the  common  law  should  not  be  extended  in  operation  or 
effect  beyond  the  fair  and  reasonable  import  of  the  woi*ds 
used.  {Mushlitt  v.  Silverman,  50  N.  Y.  360,  362.)  As  the 
act  does  not  preclude  existing  methods,  the  courts  cannot 
make  a  limitation  which  the  legislature  did  not  impose.  Any 
other  construction  than  the  one  we  have  indicated  might 
result  in  serious  public  inconvenience,  as  the  members  of  the 
legislature  are  presumed  to  have  known  when  they  passed 
the  statute.  If  land  in  the  city  of  Albany  is  thrown  open  by 
the  owner  to  public  use  as  a  street  for  year  after  year,  and 
there  is  a  general  desire  that  it  should  become  a  street,  why 
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should  the  legislature  compel  the  public  authorities  to  wait 
for  five  full  years  before  they  can  accept  it  as  a  street,  when 
the  interest  of  the  city  requires  immediate  acceptance  ?  Why 
should  user  for  five  years  be  required,  if  the  land  is  needed  at 
once  i  Why  should  a  body,  which  has  power  at  any  time  to 
purchase  or  condemn  real  property  for  a  street,  be  compelled 
to  wait  so  long  before  it  can  accept  the  land  needed  as  a  gift  ? 
If  there  has  been  a  tender  of  dedication,  with  public  user  for 
a  much  longer  period  than  five  years,  and  the  people  have  not 
only  built  with  reference  to  the  land  as  a  street,  but  the  com- 
mon council  has  repeatedly  recognized  it  as  a  street  by  grad- 
.  ing,  paving  and  naming  it  so  tliat  it  is  practically  a  city  street, 
why  should  tlie  legislature  require  a  formal  acceptance  by  an 
ordinance  passed  by  a  vote  of  two-thirds  of  all  the  members 
of  the  common  council  in  order  to  make  it  a  lawful  highway  ? 
Why  should  the  hands  of  the  city  be  tied  unnecessarily,  or 
formal  action  be  imperatively  required,  in  order  to  make  a 
street  out  of  that  which,  for  all  practical  purposes,  has  been 
a  street  for  years  ?  While  the  argument  ab  inconvenunti  is 
not  controlling,  these  questions  have  a  bearing  upon  the  inten- 
tion of  the  legislature,  and  confirm  the  view  that  if  an  extreme 
and  extraordinary  change  of  the  common  law  had  been 
intended,  it  would  expressly  appear  and  not  be  left  to 
implication. 

But,  it  may  be  asked,  what  was  the  object  of  the  statute  ? 
There  may  have  been  several,  such  as  a  desire  to  authorize  a 
method  of  acceptance  capable  of  easy  proof,  or  that  the  city 
should  be  able  to  acquire  the  fee  of  a  street  by  dedication,  the 
same  as  the  charter  authorizes  through  the  process  of  con- 
demnation. (L.  1883,  ch.  298,  p.  405.)  We  are  not,  how- 
ever, required  to  now  answer  this  question,  as  the  present  con- 
troversy is  disposed  of  by  holding  that  the  charter  does  not 
provide  the  only  way  to  accept  a  tender  of  dedication. 

The  motion  should  be  denied,  with  $10  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight  and  Cullen 
JJ.,  concur ;  Landon,  J.,  not  sitting. 

Motion  denied. 
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Elizabeth  S.  Van  Beueen  et  al.,  Eespondents,  v.  Fbances 
A.  Wotherspoon  et  al.,  Appellants. 

1.  Appeal  ~  Reversal  by  Appellate  Division  without  Awarding 
New  Trial.  A  reversal  of  a  judgment  of  the  trial  court  by  the  Appel- 
late Division  without  awarding  a  new  trial,  but  ordering  a  referee  to  take 
certain  proof  and  report  it  to  the  Special  Term,  with  a  direction  for  final 
judgment  thereon,  is  unauthorized  and  irregular,  and  must  be  set  aside. 

2.  Presumption  as  to  Reversal  upon  Questions  op  Law.  A  rever- 
sal of  a  judgment  of  the  trial  court  by  the  Appellate  Division  must  be 
presumed  under  the  Code  of  Civil  Procedure,  section  1838,  to  have  been 
made  upon  questions  of  law,  when  the  order  of  reversal  contains  no  state- 
ment that  the  judgment  was  reversed  upon  the  facts. 

8.  Reversal  of  Judgment  Dismissing  Complaint.  A  judgment, 
dismissing  the  complaint  for  lack  of  diligence  or  effort  upon  the  part  of 
the  plaintiffs  to  procure  a  valuation  of  property  in  the  manner  prescribed 
by  a  lease,  cannot  be  reversed  by  the  Appellate  Division  upon  the  law, 
although  it  might  have  been  reversed  upon  the  facts,  unless  the  judgment 
was  without  any  evidence  to  support  it. 

4.  Landlord  and  Tenant— Covenant  for  Renewal  on  Expira- 
tion op  Term —  Payment  of  Rent  while  Holding  Over.  A  lessee, 
at  the  expiration  of  the  term  under  a  lease  for  a  term  of  years  containing 
a  covenant  on  the  part  of  the  lessor  that  at  such  expiration  the  lessee  shall 
be  paid  the  appraised  value  of  the  building  or  a  new  lease  granted  at  an 
appraised  rental,  is  entitled  to  retain  the  possession  until  the  covenant  shall 
be  performed  by  the  lessor,  and  is  liable  for  no  more  than  the  rent  origin- 
ally reserved  while  thus  continuing  in  possession. 

Van  Beuren  v.  WotJierepoon,  22  App.  Div.  628,  modified. 

(Argued  May  9,  1900;  decided  June  12,  1900;  motion  for  reargument 
submitted  October  1,  1900;  denied  October  23,  1900.) 


Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  22,  1897,  affirming  a  judgment  in  favor  of  plain- 
tiffs entered  upon  the  report  of  a  referee. 

On  the  second  day  of  March,  1874,  Mary  S.  Van  Beuren 
and  Caroline  Hoppock  devisee  under  the  will  of  Samuel 
Cary,  entered  into  a  written  lease  under  their  hands  and  seals, 
whereby  the  former,  in  consideration  of  the  annual  rent  of  one 
thousand  dollars  to  be  paid  by  the  latter,  leased  to  her  prem- 
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1868  situated  on  Fourteenth  street,  in  the  city  of  New  York, 
for  the  period  of  twenty-one  years.  The  lease  contained  a 
covenant  that  at  the  expiration  of  that  term  the  lessor  should 
have  a  choice  either  to  grant  a  renewal  of  snch  lease  for  the 
farther  term  of  twenty-one  years  at  such  rent  as  should  be 
agreed  upon  or  be  established  by  appraisers  in  the  manner 
stated  therein,  or  to  pay  to  the  lessee  the  value  of  the  front 
building  on  the  premises  to  be  ascertained  by  three  disinter- 
ested persons.  It  was  further  agreed  that  whenever  the  lessor 
refused  to  grant  a  renewal,  the  building  or  its  substitute 
should  be  valued  in  the  manner  stated,  but  that  the  lessee 
should  not  be  compelled  to  surrender  the  premises  until  the 
payment  for  the  building  had  been  made  or  tendered,  if  the 
valuation  was  before  the  expiration  of  the  term  or  was  pre- 
vented by  the  fault  of  the  lessor ;  that  if  the  lessor  should,  at 
the  expiration  of  any  term  granted,  elect  and  choose  to  pay 
the  value  of  the  building  and  actually  make  or  tender  such 
payment,  or  if  the  valuation  should  not  be  made  before  the 
expiration  of  the  term  in  consequence  of  any  act  of  the  lessee, 
then  the  lessee  should  deliver  up  the  possession  of  the  building 
and  the  lessor  should  pay  the  lessee  the  value  of  it  when  such 
valuation  was  made,  or  grant  a  new  lease.  The  lessor  was  not 
required  to  make  her  election  in  any  case  until  both  valuations 
had  been  made,  unless  prevented  by  the  fault  of  the  lessor. 

The  lessee  died  in  November,  1890,  and  her  interest  vested 
in  the  defendants.  In  August,  1894,  the  lessor  died,  and  the 
plaintiffs  succeeded  to  her  title  to  the  premises  in  question. 
By  the  terms  of  the  lease  it  expired  on  the  1st  of  March,  1895. 
For  some  time  prior  thereto  the  defendants  made  continued 
efforts  to  ascertain  from  the  plaintiffs  whether  they  would 
renew  the  lease  or  whether  they  would  acquire  title  to  the 
building  thereon  under  the  provisions  of  the  existing  lease, 
and  sought  to  have  them  agree  upon  the  respective  valuations. 
But  the  plaintiffs  refused  to  make  any  election,  and  made  none 
until  after  the  final  judgment  in  this  case,  nor  did  they  even 
indicate  what  they  wished  or  proposed  to  do.  They  would 
neither  decide  whether  they  would  renew  the  lease,  nor  state 
47 
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the  amount  of  rent  at  which  they  would  renew,  nor  agree  upon 
any  value  for  the  building.  From  early  in  December,  1894, 
until  the  middle  of  February,  1895,  the  defendants  persistently 
sought  to  obtain  either  a  lease  of  the  premises  or  a  valuation 
of  the  building  thereon  by  agreement,  and  the  plaintiffs  as 
persistently  refused  to  make  any  statement  upon  the  sub- 
ject, but  evaded  all  efforts  upon  the  part  of  the  defend- 
ants to  reach  an  agreement  or  to  obtain  from  the  plaintiffs 
an  offer  in  relation  to  the  rent  or  an  offer  for  the  building. 

After  these  efforts  had  been  made  and  about  six  days 
before  the  expiration  of  the  term  for  which  the  lease  was 
given,  the  defendants,  to  procure  a  determination  of  the  mat- 
ter, notified  the  plaintiffs  that  they  had  chosen  an  arbitrator 
and  requested  them  immediately  to  appoint  one  so  that  the 
values  might  be  determined  before  the  expiration  of  the  term. 
On  the  twenty-fifth  of  that  month  the  plaintiffs  also  named  an 
arbitrator.  Upon  the  hearing  before  the  arbitrators  the 
defendants  endeavored  to  have  the  plaintiffs  agree  to  the 
selection  of  a  third  arbitrator  or  umpire,  so  that  the  matter 
might  be  more  speedily  determined.  That  the  plaintiffs  were 
unwilling  to  do,  but  insisted  upon  a  technical  compliance  with 
the  lease.  The  defendants  endeavored  also  to  make  some 
agreement  with  them  as  to  the  valuation  of  the  lot  and  build- 
ing independently  of  the  arbitration,  but  the  plaintiffs  pre- 
ferred to  follow  the  formal  proceedings  provided  by  the  lease. 

Testimony  was  taken  before  the  arbitrators  at  some  length, 
and  it  was  not  concluded  until  the  latter  part  of  July,  1895, 
when  each  arbitrator  made  a  separate  and  different  award,  and 
hence  there  was  no  agreement  upon  the  questions  submitted. 
Then  followed  an  extended  correspondence  between  the  par- 
ties in  regard  to  the  selection  of  an  umpire.  There  appears 
to  have  been  a  variety  of  causes  which  seemed  to  prevent  the 
selection  of  an  umpire,  and  thus  matters  remained  until  about 
the  middle  of  January,  1896,  when  this  action  was  commenced. 
Its  purpose  was  to  obtain  a  judgment  fixing  the  valuation  of 
the  lot  and  building  either  by  a  decision  of  the  court  or  by 
the  appointment  of  proper  persons  to  appraise  their  value. 
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The  complaint  alleged  the  making  of  the  lease,  the  ownership 
of  the  premises  and  the  rights  of  the  defendants,  and  the 
action  of  the  plaintiffs  to  procure  a  valuation  under  the  lease. 
The  answer  denied  the  allegations  of  the  complaint  so  far  as 
it  was  alleged  that  the  defendants  were  in  default  in  not  pro- 
curing or  aiding  to  procure  a  determination  of  such  valuation, 
set  up  the  neglect  and  refusal  of  the  plaintiffs  to  place  «ny  valu- 
ation upon  the  lot  or  building,  insisted  upon  their  right  to  have 
the  valuation  made  as  prescribed  in  the  lease  and  not  by  the 
court,  and  demanded  judgment  for  a  dismissal  of  the  complaint. 
The  action  was  tried  at  a  Special  Term,  whicli,  after  taking 
the  proofs  of  the  parties,  dismissed  the  complaint  upon  the 
merits  upon  the  ground  that  the  plaintiffs  had  not  shown  or 
established  any  such  diligence  upon  their  part  to  procure  the 
valuation  of  the  lot  and  building  in  the  manner  provided  by 
the  lease  as  entitled  them  to  maintain  the  action.  Upon  the 
decision  of  the  trial  court  and  on  June  27,  1896,  judgment 
was  entered  in  favor  of  the  defendants  dismissing  the  com- 
plaint upon  the  merits.  Upon  the  seventh  of  the  following 
July  the  plaintiffs  excepted  to  the  decision  of  the  trial  court, 
and  on  the  same  day  appealed  from  that  judgment  to  the 
Appellate  Division  in  the  first  department.  The  latter  court 
reversed  the  judgment  of  the  Special  Term  without  awarding 
a  new  trial  and  directed  a  judgment  as  follows :  "  That  the 
judgment  so  appealed  from  be  and  the  same  hereby  is  reversed, 
with  costs  and  disbursements  of  this  appeal,  and  it  is  hereby 
adjudged  that  John  Lindley,  counselor  at  law  of  the  city  of 
New  York,  be  appointed  as  referee  to  appraise  and  value 
separately  the  lot  of  land  and  the  building  described  in  the 
complaint  as  of  March  1,  1895,  and  to  take  proof  of  the  value 
of  the  use  and  occupation  of  said  premises  from  March  1, 
1895,  the  expiration  of  said  term,  to  the  time  of  making  his 
said  report,  with  interest  thereon,  and  of  all  the  arrears  of 
rent,  taxes  and  assessments,  if  any,  with  interest,  which  were 
due  prior  to  March  1,  1895,  and  also  to  take  proof  of  all  taxes 
which  have  become  due  since  March  1,  1895,  and  which  also 
shall  have  been  paid  by  tlie  defendants  or  either  of  them ; 
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that  the  said  referee  shall  report  to  the  Special  Term  of  the 
Supreme  Court  with  all  convenient  speed,  and,  upon  the  com- 
ing in  of  said  report  and  its  confirmation  according  to  the  rules 
and  practice,  the  said  Special  Term  shall  enter  a  final  judgment 
herein.  It  is  further  adjudged  that,  within  twenty  days  after 
the  entry  of  said  final  judgment,  the  plaintiffs  shall  have  the 
right  to  elect  either  to  grant  a  renewal  of  the  lease  referred  to 
in  said  complaint,  which  expired  on  the  1st  day  of  March,  1895, 
for  the  further  term  of  twenty -one  years  thence  next  ensuing  at 
the  annual  rent  of  5%  of  the  amount  of  the  appraisal  or  valua- 
tion of  said  lot  of  land,  to  be  made  as  aforesaid,  for  such  further 
term,  and  in  other  respects  on  the  terms  and  conditions  contained 
in  said  expired  lease ;  or  to  pay  to  the  said  defendants,  as  their 
interest  may  appear,  or  to  their  executors,  administrators  or 
assigns,  the  value  of  the  building  on  the  said  lot  of  land  referred 
to  in  the  complaint,  to  be  ascertained  as  hereinbefore  provided. 
Said  election  to  be  made  after  both  of  said  valuations  shall 
have  been  made.  And  that  in  case  the  plaintiffs,  after  such 
valuations  shall  have  been  so  made,  shall  elect  to  make  a 
renewal  of  said  lease,  they  shall  tender  to  the  defendants  a 
new  lease  as  of  March  Ist,  1895,  at  a  rental  to  be  ascertained 
as  aforesaid,  and  in  other  respects  upon  the  terms  provided  in 
said  expired  lease ;  and  that  in  case  the  plaintiffs,  after  such 
valuations  shall  have  been  so  made,  shall  elect  to  pay  the  value 
of  said  building,  the  defendants  forthwith  sliall  deliver  up  the 
possession  of  the  said  premises  on  the  payment  or  tender  by 
the  plaintiffs  of  such  valuation  of  said  building  so  fixed,  with 
interest  from  March  1st,  1895,  together  with  such  taxes  as 
have  fallen  due  since  March  1,  1895,  and  which  also  shall 
have  been  paid  by  the  defendants  or  either  of  them,  and  inter- 
est thereon  from  the  day  on  which  the  same  shall  have  been 
paid,  after  deducting  from  the  said  valuation  of  the  said  build- 
ing the  value  of  the  use  and  occupation  of  said  premises  from 
March  Ist,  1895,  the  expiration  of  said  term,  to  the  time  of 
making  his,  the  said  referee's,  report,  with  interest  thereon, 
and  of  all  the  arrears  of  rent,  taxes  and  assessments,  if  any, 
with  interest,  which  were  due  prior  to  March  1st,  1895,  as 
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fonnd  in  said  judgment.  It  is  further  adjudged  that  the 
plaintiffs  recover  from  the  defendants  the  costs  and  disburse- 
ments in  this  action,  to  be  taxed  by  the  clerk ;  and  that  until 
after  the  election  of  the  plaintiffs  either  to  renew  said  lease  or 
to  pay  the  value  of  the  building,  either  party  may  apply  to 
the  court  at  the  foot  of  said  judgment  for  any  further  or  other 
order  or  relief  to  which  he  may  be  advised  that  he  is  entitled, 
not  inconsistent  with  this  judgment,  and  necessary  to  final  and 
complete  relief  in  the  action." 

In  pursuance  of  that  judgment  or  order,  the  referee  named 
took  proof  upon  the  questions  stated,  and  made  a  report 
thereon  to  the  Special  Term  by  which  it  was  confirmed  and 
adopted.  At  the  opening  of  the  trial  before  the  referee,  the 
defendants  objected  to  proceeding  before  him  upon  the  ground 
that  the  Appellate  Division  had  no  power  to  order  such  a  ref- 
erence in  the  action.  This  objection  was  overruled  and  the 
defendants  excepted.  The  referee  thereupon  proceeded  to 
take  proof  under  the  order  or  judgment  of  the  Appellate 
Division  as  it  was  finally  settled  by  that  court. 

Upon  the  report  of  the  referee,  which  was  confirmed,  the 
Special  Term  directed  judgment  thereon,  reversing  the  judg- 
ment entered  upon  the  first  trial.  It  then  determined  tliat 
the  value  of  the  lot  in  question  on  March  1,  1895,  was  one 
hundred  thousand  dollars ;  that  the  value  of  the  building  on 
the  same  day  was  fifteen  thousand  one  hundred  dollars,  and 
that  with  interest  it  amounted  to  $16,912:  tliat  the  taxes 
which  had  been  paid  by  tlie  defendants  for  the  years  1895 
and  1896  amounted,  with  interest,  to  $2,112.71 ;  that  the 
value  of  the  use  of  the  land  and  building  from  March  1, 1895, 
to  Marcli  1,  1897,  with  interest,  was  $17,627.41,  being  at  the 
rate  of  $8,300  per  year,  payable  montlily  in  advance ;  that 
the  plaintiffs  had  the  right  to  elect  either  to  grant  a  renewal 
of  the  lease  for  the  further  term  of  twenty-one  years  at  the 
rent  of  five  thousand  dollars,  or  to  pay  the  value  of  the  build- 
ing which,  with  interest,  amounted  to  $16,912;  that  the 
defendants  were  entitled  to  credit  for  taxes  which,  with  inter- 
est, amounted  to  $2,287.10 ;  that  the  value  of  the  building 
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with  the  amount  of  taxes  paid  by  the  defendants,  together 
with  interest,  amounted  to  $19,199.10 ;  that  from  that  amount 
should  be  deducted  the  value  of  the  use  of  the  premises  from 
March  1,  1895,  to  March  1,  1897,  with  interest,  amounting  to 
$17,788.99,  and  costs  to  the  amount  of  $616.15,  making  the 
total  credit  to  the  plaintijEEs  $18,405.14,  and  leaving  only  the 
sum  of  $793.96  to  be  paid  to  the  defendants  for  the  building ; 
that  the  plaintiffs  should  elect  within  twenty  days  after  final 
judgment  and  notice  tliereof  either  to  renew  the  lease  or  to 
pay  the  value  of  the  building ;  that  if  they  elected  to  renew 
the  lease  they  sliould  tender  it  as  of  March  1,  1895,  at  the 
rent  of  five  thousand  dollars  per  annum,  payable  as  in  former 
years,  but  that  if  the  plaintiffs  elected  to  pay  the  value  of 
the  building  the  defendants  should  forthwith  deliver  up  the 
possession  upon  the  payment  or  tender  of  $793.96 ;  that  if 
the  plaintiffs  elected  to  grant  a  renewal  of  the  lease  the 
defendants  should  still  pay  $616.15  costs  and  disbursements, 
and  that  the  judgment  should  not  be  a  bar  or  defense  to  any 
action  by  the  plaintiffs  to  recover  for  the  use  and  occupation 
of  the  premises. 

From  that  judgment  an  appeal  was  taken  to  the  Appellate 
Division,  where  it  was  unanimously  affirmed,  and  the  defend- 
ants have  now  appealed  to  this  court.  The  notice  of  appeal 
brings  up  for  review  not  only  the  last  judgment,  but  also  the 
judgment  or  order  of  the  Appellate  Division  of  January  14, 
1897,  which  reversed  the  first  judgment  of  the  Special  Term 
dismissing  the  complaint  and  appointing  a  referee  to  deter- 
mine the  questions  mentioned.  The  order  reversing  the  orig- 
inal judgment  entered  upon  the  decision  of  the  trial  court  con- 
tained no  statement  that  it  was  reversed  upon  the  facts,  nor 
did  the  second  judgment  affirming  the  action  of  the  Special 
Term  and  referee  contain  any  such  statement. 

NeUon  8.  Sp&ticer  for  appellants.  The  decision  of  the 
Appellate  Division  does  not  state  that  the  judgment  was 
reversed  upon  a  question  of  fact.  It  must,  therefore,  be  pre- 
sumed that  the  reversal  was  based  wholly  upon  errors  of  law, 
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and  that  the  facts  found  were  approved  by  that  court.  {Peo- 
ple V.  A.  Ry,  Co.,  160  K  T.  225  ;  SpeUman  v.  Looschen,  162 
N.  Y.  268.)  The  judgment  of  the  Special  Term  was  right. 
The  court  will  not  interfere  \nth  or  take  upon  itself  the 
duties  of  arbitrators  unless  the  necessity  for  doing  so  is  clear. 
{LiviTiffston  v.  Sagej  95  N.  T.  289 ;  Matter  of  JV.  F.,  Z.  d& 
TT.  By.  Co.,  102  N.  Y.  704;  Hood  v.  Hartshorn,  100  Mass. 
117 ;  B.  P.  D.  Church  v.  Parkhurst,  4  Bosw.  491.)  The 
plaintiflFs  are  not  absolved  from  the  agreement  of  arbitration 
unless  the  defendants  have  acted  in  bad  faith.  The  question  of 
good  faith  is  one  of  fact  which  has  been  decided  by  the  trial 
court  in  the  defendants'  favor.  ( Urhig  v.  W.  C.  F.  Ins.  Co., 
101  N.  Y.  362.)  The  plaintiffs  were  in  fault  and  responsible 
for  any  delay  which  occurred  in  refusing  to  allow  an  umpire  to 
be  chosen  to  sit  with  the  arbitrators.  {Day  v.  Hammond,  57 
N.  Y.  479 ;  Morse  on  Arbitration,  243.)  The  Appellate  Divis- 
ion erred  in  directing  final  judgment.  {Boas  v.  Cay  wood,  162 
N.  Y.  260.)  The  Appellate  Division  erred  in  directing  a  refer- 
ence. {D<yyle  v.  M.  E.  By.  Co.,  136  N.  Y.  505.)  The  defend- 
ants own  the  building,  and  the  covenant  in  the  lease  is  express 
that  they  shall  not  be  required  to  surrender  until  paid  for  their 
building.  {Matter  of  Coatswoi'th,  160  N.  Y.  114 ;  Van  Bens- 
selaer  v.  Penniman,  6  Wend.  569;  Paine  v.  Bector,*etc.,  7 
Hun,  89 ;  Smith  v.  Rector,  etc.,  107  N.  Y.  620.)  The  defend- 
ants hold  over  as  tenants  at  the  rent  reserved  in  the  expiring 
lease.     {HoUman  v.  Ahrama,  2  Duer,  435 ;  Kelso  v.  Kelly, 

1  Daly,  419 ;  Smith  v.  Cooley,  5  Daly,  401 ;  Byder  v.  Jenny, 

2  Kobt.  56 ;  Preston  v.  HawUy,  101  N.  Y.  586 ;  139  N.  Y. 
296 ;  Collyer  v.  CoUyer,  113  N.  Y.  442 ;  Lamb  v.  Lamh,  146 
K.  Y.  317 ;  Pichett  v.  BarUett,  107  N.  Y.  277.)  The  defend- 
ants should  not  be  charged  with  interest  on  the  value  of  the 
use  and  occupation  of  the  premises  with  which  they  are 
charged.  {Gray  v.  C.  B.  B.  Co.  of  N.  J.,  157  K  Y.  483 ; 
Myers  v.  Bolto7»s,  157  N.  Y.  393.) 

William  Mitchell  for  respondents.     The  Supreme  Court 
acting  through  the  Appellate  Division  had  the  power  to  grant 
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the  order  of  reference  made  herein.  In  case  of  failure  of 
arbitrators  to  agree  on  valuations,  or  on  an  umpire,  equity  has 
jurisdiction  to  ascertain  and  determine  the  values,  provided 
for  in  the  lease,  and  the  rights  of  the  parties.  {Kelso  v.  Kelly ^ 
1  Daly,  419 ;  Wells  v.  Deseyen,  1  Daly,  45  ;  R,  P,  D.  Church 
V.  Parkhurs%  4  Bosw.  491 ;  Graham  v.  JameSy  7  Robt. 
468 ;  McAdam  on  Landl.  &  Ten.  [2d  ed.]  166 ;  Story's  Eq. 
Juris.  [13th  ed.]  1457 ;  Const,  of  N.  Y.  art.  6,  §  2 ;  aS.  5. 
Bank  v.  S.,  a  <&  iY.  Y.  R,  R.  Co.,  88  K  Y.  110 ;  Cava- 
naugh  v.  Dooley,  88  Mass.  ^^\  Schoonmaher  v.  Bonnie^ 
51  Hun,  34 ;  Code  Civ.  Pro.  §§  827,  1013,  1015  ;  Bunnell 
V.  Ketaltas,  16  Abb.  Pr.  205.)  The  learned  Appellate 
Division  properly  charged  the  defendants  with  the  value 
of  the  use  and  occupation  of  the  premises  from  the 
expiration  of  the  lease.  The  defendants  improperly  delayed 
and  prevented  the  arbitration  proceeding.  This  being  an 
equitable  action,  the  relief  demanded  in  the  complaint  is 
proper  and  the  court  might  even  go  further  and  hold  the 
defendants  liable  as  trustees  for  the  plaintiffs  for  the  rent  and 
full  benefits  received  by  the  defendants  since  the  expiration 
of  the  term.  (Code  Civ.  Pro.  §  2253 ;  Worrall  v.  Mmm^ 
38  N.  Y.  137.)  As  the  value  of  the  use  and  occupation  was  a 
fixed  market  price  which  was  liquidated  and  was  undisputed 
on  the  trial,  and  as  the  defendants  have  been  charged  only 
with  the  actual  rents  received  by  the  defendants  from  their 
sub-tenants  with  interest  from  the  dates  when  the  same  were 
paid  or  payable,  the  interest  was  properly  chargeable  on  the 
amount  of  rents  received.  (  Van  Rensselaer  v.  Jewetty  2  N. 
Y.  135;  Wilson  Y.  City  of  Troy,  135  N.  Y.  96;  Sloan  v. 
Bairdy  162  N.  Y.  327.)  The  lessees  were  bound  to  quit  and 
surrender  on  the  1st  of  March,  1895,  pursuant  to  their  express 
covenant.  The  payment  to  a  lessee  for  improvements  is  not  a 
condition  precedent  to  surrender  of  possession.  (Tollman  v. 
Coffi^n,  4  N.  Y.  134;  Matter  of  Coatsworth,  160  N.  Y.  122.) 

Martin,  J.     That  the  learned  Appellate  Division  was  not 
justified  in  reversing  the  judgment  of  the  trial  court  without 
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awarding  the  defendants  a  new  trial  upon  all  the  issues  in 
the  action  is  thoroughly  established  by  the  decisions  of  this 
court.  (Mofet  v.  Sackett,  18  N.  Y.  522 ;  Cuff  v.  Borland, 
57  K  Y.  560;  Whitehead  v.  Kennedy,  69  N.  Y.  462; 
Andrews  v.  Tyng,  94  N.  Y.  16;  Lawrence  v.  Church,  128 
N.  Y.  324 ;  Porter  v .  Du7in,  13-1  N.  Y.  314 ;  Altman  v. 
EofeUer,  152  N.  Y.  498;  HeUer  v.  CbA^,  154  N.  Y.  299; 
Benedict  v.  Arnoux,  154  N.  Y.  715,  724 ;  Snyder  v.  Seaman, 
157  N.  Y.  449 ;  New  v.  r^7%e  (?/i\^€i^7  Rochelle,  158  N.  Y. 
41 ;  Matter  of  Chapman,  162  N.  Y.  456,  459.) 

Instead  of  granting  a  new  trial,  to  which  the  defendants  were 
clearly  entitled,  that  court  made  an  order  appointing  a  referee 
to  take  certain  proof  and  report  it  to  the  Special  Term,  and  then 
directed  tliat  a  final  judgment  should  be  entered  thereon.  With- 
out examining  in  further  detail  the  practice  adopted  in  this  case, 
it  is  sufficient  to  say  that  it  was  wholly  unauthorized  and  irregu- 
lar, and  must  be  set  aside.  We  have  so  often  and  so  recently 
discussed  the  absence  of  authority  in  the  Appellate  Division 
to  grant  similar  orders  or  judgments,  that  any  further  discus- 
sion of  the  subject  would  be  a  work  of  supererogation. 

There  is,  however,  a  more  serious  impediment  to  the  affirm- 
ance of  either  of  the  judgments  of  the  Appellate  Division, . 
arising  from  the  fact  that  the  first  judgment  of  the  Special 
Term  was  reversed  upon  questions  of  law  only.  The  order  of 
reversal  contains  no  statement  that  the  judgment  was  reversed 
upon  the  facts,  and,  hence,  under  the  mandate  of  section  1338 
of  the  Code  of  Civil  Procedure,  it  must  be  presumed  to  have 
been  revei*sed  upon  questions  of  law.  {People  v.  Adirondack 
li'way  Co.,  160  N.  Y.  225  •  Bom^isler  v.  Forater,  154  N.  Y. 
229;  Petrie  v.  Trustees  of  Hamilton  College,  158  N.  Y. 
458 ;  Gannon  v.  McGuire,  160  N.  Y.  476 ;  Lannon  v.  Lynch, 
160  N.  Y.  483 ;  Schryer  v.  Fenton,  162  N.  Y.  444 ;  Spelhna/n 
T.  Looscheti,  162  N.  Y.  268.) 

The  trial  court  was  plainly  of  the  opinion  that  the  proof 

disclosed  such  a  lack  of  diligence  or  effgrt  upon  the  part  of  the 

plaintiffs  to  procure  a  valuation  of  the  premises  and  building 

in  the  manner  prescribed  by  the  lease  as  to  prevent  them  from 
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maintaining  tliis  action^  and  for  that  reason  dismissed  the  com- 
plaint. It  is  equally  manifest  that  the  learned  Appellate  Divis- 
ion was  of  the  opinion  that,  upon  the  facts,  the  complaint  should 
not  have  been  dismissed,  and  upon  that  ground  reversed  the 
judgment.  An  examination  of  the  evidence  taken  upon  the 
lii-st  trial  renders  it  obvious  that  there  was  sufficient  testimony 
to  justify  the  Special  Term  in  finding  that  the  plaintiffs  were 
guilty  of  such  inaction  and  negligence  upon  their  part  as  to  pre- 
vent the  proper  maintenance  of  this  action.  The  plaintiffs  were 
not  entitled  to  the  relief  sought,  unless  the  defendants  were 
guilty  of  some  improper  act  or  omission  to  proceed  with 
the  arbitration,  or  to  agree  upon  the  value  of  the  property  in 
the  manner  provided  by  the  lease,  especially  if  there  was  such 
neglect  upon  the  part  of  the  plaintiffs  as  is  indicated  by  the 
evidence  and  determination  of  the  Special  Term.  It  was  the 
duty  of  each  party  to  act  in  good  faith  to  accomplish  the 
appraisement  in  the  manner  specified.  {Livingston  v.  Sa^ey 
95  N.  Y.  289 ;  Rood  v.  Hartshorn,  100  Mass.  117 ;  Kelso  v. 
KeUy^  1  Daly,  419 ;  Uhrig  v.  Williamsburgh  City  F.  Ins. 
Go,,  101  N.  Y.  362.) 

While  it  may  be  that  as  the  Appellate  Division  had  the 
right  to  review  the  first  judgment,  both  as  to  the  law  and  facts, 
it  might  have  properly  reversed  it  upon  the  facts,  still,  not 
having  done  so,  its  judgment  of  reversal  cannot  be  sustained, 
unless  the  decision  of  the  Special  Term  was  without  any  evi- 
dence to  support  it,  and,  hence,  a  reversal  upon  the  law  was 
justified.  An  examination  of  the  record  renders  it  manifest 
that  it  could  not  be  properly  held,  as  a  matter  of  law,  that  the 
Special  Term  was  not  authorized  by  the  proof  before  it  to 
dismiss  the  complaint  upon  the  ground  stated.  Therefore,  the 
learned  Appellate  Division  erred  in  reversing  the  first  judg- 
ment upon  the  law,  and  its  judgment  must  be  reversed  and 
the  judgment  of  the  Special  Term  affirmed,  unless  this  conrt 
acts  upon  the  consent  or  stipulation  of  the  defendants'  attorney, 
made  upon  the  argument. 

The  attorney  for  the  appellants,  during  the  argument,  con- 
sented that  if  this  court  should  be  of  the  opinion  that  the 
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principle  adopted  in  appraising  the  value  of  their  building 
was  correct,  the  judgment  might  be  so  modified  in  other  ])ar- 
ticulars  as  to  confonn  to  the  law  and  proper  practice,  and  as 
thus  modified  might  be  affirmed.  We  have  carefully  examined 
that  branch  of  the  case  which  relates  to  the  appraisal .  and 
valuation  of  the  interests  of  the  parties  in  the  premises,  and  are 
of  the  opinion  that  the  appraisals  were  correct  both  as  to  the 
value  of  the  land  and  as  to  the  value  of  the  building  thereon. 
But  the  judgment  of  the  court  below  is  erroneous  in  other 
respects,  and  must  be  reversed  and  the  first  judgment  of  the 
Special  Term  affirmed,  unless  the  respondents  shall  stipulate 
to  modify  the  judgment  of  the  Appellate  Division  in  the  par- 
ticulars pointed  out.  The  court  below  erroneously  charged 
the  appellants  eighty-three  hundred  dollars  a  year  from  March 
1,  1895,  to  March  1,  1897,  for  the  use  and  occupation  of  the 
premises,  when  the  annual  rent  reserved  in  the  lease  was 
only  one  thousand  dollars.  In  this  connection  it  is  to  be 
observed  that  by  the  terms  of  the  lease  the  defendants  would 
not  have  been  justified  in  surrendering  or  required  to  surren- 
der possession  until  the  plaintiffs  elected  either  to  renew  the 
lease  upon  terms  agreed  upon  or  adjusted,  or  to  purchase  the 
building  at  a  price  agreed  upon  or  settled  in  the  manner 
specified.  Such  is  the  plain  reading  of  the  lease,  and  such 
was  the  clear  intention  of  the  parties  making  it.  Therefore, 
it  is  obvious  that  the  defendants  could  not  properly  surrender 
possession  until  the  value  of  the  lot  and  building  was  agreed 
upon  or  thus  determined,  nor  until  the  plaintiffs  made  their 
election.  The  plaintiffs  at  no  time  indicated  any  willingness 
to  accept  the  possession  or  in  any  way  consented  to  a  surren- 
der thereof  by  the  defendants.  We  think  the  continuance  of 
the  defendants  in  possession  of  the  premises  must  be  regarded 
as  under  the  lease  until  such  time  as  the  plaintiffs  actually 
made  their  election,  which  was  not  until  after  the  second 
judgment  was  rendered.  Where  a  lease  for  a  term  of 
years  contains  a  covenant  on  the  part  of  the  lessor  that  at  the 
expimtion  of  the  term  the  lessee  shall  be  paid  the  appraised 
value  of  the  building,  or  a  new  lease  at  an  appraised  rent  shall 
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be  granted,  the  lessee  at  the  expiration  of  the  term  is  entitled 
to  retain  the  possession  until  the  covenant  shall  be  performed 
by  the  lessor.  This  binds  both  the  lessor  and  lessee.  The 
lessee  is  not,  however,  discharged  from  the  payment  of  the 
rent,  but  in  an  action  for  use  and  occupation  the  lessor  can 
recover  no  more  than  the  rent  originally  reserved.  {Hblsman 
V.  AbramSy  2  Duer,  435  ;  Ryder  v.  Jenny ^  2  Robertson,  56 ; 
Paine  v.  Rector^  etc,^  7  Hun,  91 ;  Van  Rensselae?*  v.  Pennir 
man,  6  Wend.  569.) 

Instead  of  being  charged  $8,300  a  year  the  defendants 
should  have  been  required  to  pay  only  the  annual  rent  of  one 
thousand  dollars  reserved  by  the  lease.  Therefore,  the  judg- 
ment should  be  modified  by  deducting  from  the  amount 
allowed  to  the  plaintiffs  for  the  use  of  the  premises  the  sum 
of  $15,627.41,  the  interest  thereon  amounting  to  $161.58,  and 
the  costs  and  disbursements  allowed  against  the  plaintiffs 
amounting  to  $616.15,  making  a  total  of  $16,405.14  which 
should  be  deducted  from  the  amount  credited  to  the  plain- 
tiffs ;  that  the  defendants  should  be  allowed  for  the  value  of 
their  building  $15,100,  but  the  amount  credited  to  them  for 
taxes  should  be  disallowed,  and  the  rent  for  the  two  years  the 
premises  were  occupied  by  them  should  be  deducted  from  the 
value  of  the  building,  leaving  their  due  therefor,  after  deduct- 
ing the  rent,  the  sum  of  $13,100. 

It  follows  that  the  judgment  of  the  Apj^ellate  Division 
revereing  the  first  judgment  of  the  Special  Term  should  be 
reversed,  the  subsequent  proceedings  and  judgment  set  aside, 
and  the  said  judgment  of  the  Special  Term  affirmed,  with 
costs  to  the  defendants  of  all  the  proceedings  in  all  the  courts, 
unless  the  plaintiffs  stipulate  to  modify  the  judgment  appealed 
from  so  as  to  direct  that  the  plaintiffs  pay  to  the  defendants 
$13,100,  with  interest  thereon  from  March  1, 1897,  with  costs 
to  the  defendants  in  all  the  courts.  If  they  shall  so  stipulate, 
then  the  judgment  appealed  from  should  be  modified  in  accord- 
ance with  such  stipulation  and,  as  so  modified,  aflirmed. 

Parker,  Ch.  J.,  Gray,  Bartleit,  Yann,  Cullen  and 
"Werner,  JJ.,  concur. 

Judgment  accordingly. 
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Helen  Silver,  Respondent,  v.  The  Western  Assurance  Com-     -jgf  ggji 
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Fire  Insurance  —  Cohpliancb  with  Agreement  for  Appraisal 
A  Condition  Precedent  to  Action  upon  Policy.  Where,  in  pursuance 
of  the  provisions  of  the  standard  fire  insurance  policy,  the  parties  have 
entered  into  a  written  agreement  to  submit  to  appraisers  the  amount  of 
a  loss,  both  paities  are  equally  bound  to  act  in  good  faith  to  accomplish 
the  appraisement,  and  where  the  insured,  beyond  the  appointment  of  an 
appraiser,  has  taken  no  steps  to  render  it  effective  and  there  is  no  evidence 
that  the  insurer,  either  in  the  execution  of  the  agreement  or  for  the  pur- 
pose of  defeating  its  object,  has  acted  in  bad  faith,  the  former  will  not 
be  absolved  from  compliance  with  its  terms  and  justified  in  abandoning 
the  proceedings  and  resorting  to  an  action  to  recover  the  amount  of  the 
loss. 

Silver  v.  Western  Asaur.  Co.,  88  App.  Div.  450,  reversed. 

(Argued  October  15,  1900;  decided  October  30,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Octo- 
ber 31, 1898,  aflSrming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

George  A,  Steams  for  appellant.  As  a  matter  of  law  the 
defendant  did  not  waive  tlie  right  to  an  arbitration.  (  Vander- 
griff  V.  a  E.  Co.,  161  K  Y.  436 ;  De  Witt  v.  A.  Ins.  Co,, 
157  N.  T.  353 ;  Ronald  v.  M.  R.  F.  L,  Assur,  Co,,  132  N. 
Y.  378;  Underwood  v.  F,  J,  S.  Ins,  Co.,  57  N.  Y.  500; 
Allen  V.  G.  A.  Ins.  Co.,  123  N.  Y.  12;  Decker  v.  Sexton,  19 
Misc.  Kep.  59 ;  Bogardus  v.  N.  Y.  L.  Ins.  Co,,  101  N.  Y. 
328 ;  Diehl  v.  A.  C.  M.  Ins.  Co.,  58  Penn.  St.  443 ;  Beatty 
V.  Z.  C.  M.  Ins.  Co,,  ^Q  Penn.  St.  9 ;  Fhideisen  v.  M.  F.  Ins. 
Co.,  57  Vt.  520.)  The  requirement  of  the  policy  that  the 
amount  of  loss  or  damage  should  be  ascertained  either  by 
agreement  between  the  parties  or  by  an  appraisal  as  therein 
provided,  was  a  condition  precedent  to  the  right  of  action. 
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{B.  (&  11.  a  Co.  V.  P.  a  Co.,  50  K.  Y.  250 ;  Seward  v.  City 
of  Bocheater,  109  N.  Y.  164;  Scott  v.  Avery,  5  H.  L.  Cas. 
811 ;  Davenport  v.  Z.  /.  Ins.  Co.,  10  Daly,  535 ;  Richards 
on  Ins.  [2d  ed.]  182;  U.  S.  v.  Boheaon,  9  Pet.  319.)  At  the 
opening  of  the  trial,  and  before  any  evidence  was  taken,  the 
defendant  moved  to  dismiss  the  complaint  on  the  ground  that 
the  facts  stated  did  not  constitute  a  cause  of  action.  The 
motion  should  have  been  granted.  (Tooker  v.  Ariioux,  76  N. 
Y.  397 ;  Southwick  v.  F.  Nat.  Bank,  84  N.  Y.  420 ;  Pope 
V.  T.  II.  C.  Co.,  107  N.  Y.  61 ;  Thornaa  v.  Van  Ness,  4  Wend. 
549 ;  Attstin  v.  N.  Ins.  Co.,  16  App.  Div.  86 ;  Beining  v. 
City  of  Buffalo,  102  N.  Y.  308  ;  CarroU  v.  G.  F.  Ins.  Co.y 
72  Cal.  297 ;  G.  A.  Ins.  Co.  v.  Etherton,  25  Neb.  507.) 

Abraham  H.  Sarasohn  for  respondent.  The  evidence  and 
circumstances  in  this  case  fully  justified  the  trial  justice's 
decision  denying  defendant's  motion  to  dismiss  the  complaint 
on  the  ground  that  there  had  been  no  appraisal,  and  holding 
as  a  matter  of  law  that  the  evidence  sufficiently  shows  a 
waiver  of  appraisal  by  the  insurance  company  defendant, 
there  being  no  dispute  or  question  as  to  the  facts  constituting 
such  waiver.  ( UJirig  v.  W.  C.  F  Ins.  Co.,  101  N.  Y.  3€2 ; 
Gee  V.  C.  B.  Bis.  Co.,  67  Iowa,  217 ;  TiUie  v.  C  Ins.  Co., 
86  Ya.  811 ;  P.  D.  G.  Co.  v.  I  F  Ins.  Co.,  51  N.  W.  Rep. 
123 ;  Ziiaerisky  v.  O.  F  Ins.  Co.,  52  N.  W.  Rep.  55.)  The 
clause  in  the  fire  insurance  policy  regarding  an  appraisal 
on  arbitration  is  not  a  condition  precedent  in  an  action  to 
recover  on  the  policy.  {Gihhs  v.  C.  Ins.  Co.,  13  Hun,  611 ; 
Laiorence  v.  N.  F.  Ins.  Co.,  73  N.  Y.  S.  R.  398 ;  Mark  v. 
N.  Ins.  Co.,  24  Hun,  565.) 

Parker,  Ch.  J.  The  action  is  upon  a  standard  insurance 
policy  to  recover  for  damages  sustained  by  fire.  In  pursu- 
ance of  one  of  the  provisions  of  the  policy  the  parties  entered 
into  a  written  agreement  to  submit  to  appraisers  the  fixing  of 
the  amount  of  damages  sustained  by  the  assured,  but  before 
the  appraisers  acted  this  action  was  commenced. 
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The  defendant's  answer  alleged  as  a  defense  that  notwith- 
standing its  demand  for  an  appraisal  of  the  loss,  none  had  been 
made  at  the  time  of  the  commencement  of  the  action,  and 
both  at  the  close  of  the  plaintiff's  case  and  of  the  whole  case, 
defendant  asked  for  a  dismissal  of  the  complaint  on  that 
ground,  and  exceptions  taken  to  the  refusals  of  the  court  to 
dismiss  present  the  only  question  we  need  consider. 

The  learned  counsel  for  the  plaintiff  admits  that  compliance 
with  the  requirement  of  the  policy  that  the  amount  of  loss  or 
damage  should  be  ascertained  either  by  agreement  between 
the  parties  or  by  an  appraisal  would,  under  ordinary  circum- 
stances, constitute  a  condition  precedent  to  the  right  of  action, 
but  contends  that  the  facts  of  this  case  bring  it  within  the 
doctrine  of  Vhrig  v.  Williainshurgh  City  Fire  Insurance  Co. 
(101  N.  Y.  362),  where  it  is  held  that  under  an  arbitration 
clause  in  a  policy  of  Are  insurance  it  is  the  duty  of  the  parties 
to  the  contract  to  act  in  good  faith  to  accomplish  the  appraise- 
ment in  the  way  provided,  and  if  either  acts  in  bad  faith  so  as 
to  baffle  the  real  object  of  the  clause,  the  other  is  absolved 
from  compliance  therewith.  An  examination  of  the  facts,  as 
stated  in  the  opinion  in  the  TJhrig  case,  discloses  that  the  par- 
ties agreed  upon  an  arbitration,  and  the  arbitrators  having 
failed  to  agree,  the  plaintiff  requested  the  defendant  to  appoint 
another  arbitrator,  or  agree  with  one  selected  by  the  plaintiff 
in  appointing  an  umpire,  so  that  an  appraisement  could  be 
effected,  but  that  his  request  was  not  complied  with;  and 
later  the  defendant  served  upon  the  plaintiff  another  written 
request  to  arbitrate,  and  offered  to  select  a  person  to  appraise 
the  damages  upon  its  part,  and  the  court  said  :  "  The  plaintiff 
had  entered  into  an  arbitration  and  was  not  bound  to  enter 
into  a  new  one  while  that  was  pending,  and  if  that  one  failed 
from  the  fault  of  the  defendant,  he  had  discharged  his  whole 
duty  under  the  arbitration  clause,  and  was  not  bound  to  enter 
into  a  new  arbitration  agreement."  And  further  said : 
"  There  was  some  evidence  tending  to  show,  and  from  which 
a  jury  might  have  inferred,  that  the  defendant  was  not  acting 
in  good  faith  to  procure  a  speedy  appraisal,  and  was  inter- 
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posing  this  clause  in  the  policy  for  the  purpose  of  forcing  a 
compromise  from  the  plaintiff." 

The  contention  of  the  plaintiff  in  this  case  is  that  the  evi- 
dence is  of  such  a  character  as  to  support  a  finding  by  the 
jury  that  the  defendant  was  acting  in  bad  faith,  with  the  pur- 
pose of  defeating*  the  real  object  of  the  clause ;  that,  therefore, 
the  plaintiff  is  absolved  from  compliance  with  it,  and  hence 
that  the  refusal  to  dismiss  the  complaint  was  not  error.  The 
arbitration  agreement  was  signed  by  both  parties,  and  by  it 
Jacob  Jacobson  was  appointed  appraiser  on  the  nomination  of 
the  plaintiff,  and  Adolph  Friedman  on  behalf  of  defendant, 
the  agreement  bearing  the  date  of  December  14th,  1895. 
From  that  date  until  the  28th  day  of  January  following,  at 
which  time  this  action  was  commenced,  it  does  not  appear 
that  the  plaintiff,  his  appraiser  or  his  attorney  took  any 
action  whatever  looking  to  the  making  of  the  appraisement  for 
which  the  agreement  undertook  to  provide.  The  defendant's 
appraiser  and  attorney  seem  to  have  taken  all  the  steps 
that  were  taken  towards  bringing  about  an  appraisement 
On  January  6th  Adolph  Friedman,  defendant's  appraiser, 
addressed  to  the  plaintiff  at  the  place  where  the  fire  occurred 
a  registered  letter,  but  it  was  returned,  having  stamped  across 
the  face  of  it  in  red  ink :  "  Returned  to  sender ;  cannot  be 
found  by  N.  Y.  P.  O.  Jan.  9,  1896."  It  also  bore  in  writ- 
ing the  words :  "  Removed,  No  address  W.  R.  164."  A  few 
days  later  and  on  January  14th  defendant's  attorney  sent  a 
letter  to  the  plaintiff's  attorney  in  which  he  stated  that  he  was 
informed  that  the  address  of  plaintiff's  appraiser  was  not  given 
in  the  agreement,  and  that  the  defendant's  appraiser  had 
addressed  to  him  a  registered  letter  in  the  care  of  plaintiff 
at  the  last  known  address  of  the  latter,  but .  that  it  had  been 
returned,  and  the  letter  concluded  with  the  request :  "  Will 
you  kindly  advise  me  where  Mr.  Bass'  appraiser  can  be  reached 
and  oblige,  *  *  *."  Two  days  later  the  plaintiff'  s  attor- 
ney replied  to  this  letter  as  follows : 

"  The  address  of  Mr.  Jacob  Jacobson,  the  appraiser  desig- 
nated by  my  client,  Abraham  Bass,  is  No.  1  Market  street, 
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this  city,  and  I  believe  is  so  stated  in  the  agreement  for 
appraisal  executed  by  my  client. 

^'  Mr.  Bass  informs  me  that  no  registered  letter  was  received 
by  him  from  Mr.  Friedman ;  and,  as  he  has  not  changed  his 
address,  I  doubt  if  any  has  ever  been  sent." 

In  view  of  the  fact  already  mentioned,  that  no  one  on  behalf 
of  the  plaintiff  ever  took  any  action  toward  hastening  the 
appraisement  provided  for  by  the  agreement,  the  apparent 
indignation  of  this  letter  would  be  diflBcult  to  account  for  were 
it  not  that  the  record  discloses  that  the  attorney  was  mistaken 
when  he  stated  his  belief  that  his  client's  appraiser's  address 
was  stated  in  the  agreement  and  also  in  his  expression  of  doubt 
as  to  whether  any  letter  had  been  sent  to  the  former  address 
of  Mr.  Bass.  The  appwdsal  agreement  is  in  the  record,  and 
while  it  gives  the  name  of  the  plaintiff's  appraiser,  it  does  not 
give  his  address,  and  the  envelope  which  was  put  in  evidence 
and  to  which  reference  has  already  been  made,  shows  that  his 
doubt  as  to  whether  any  such  letter  had  ever  been  sent  was 
not  well  founded. 

No  evidence  has  been  given  tending  to  show  that  the  defend- 
ant was  not  acting  in  good  faith  when  it  executed  the  agreement 
for  appraisement.  There  was  a  delay  of  some  days,  covering  in 
part  the  Christmas  holidays,  after  the  agreement  was  executed, 
before  defendant's  appraiser  undertook  to  get  in  communica- 
tion with  the  plaintiff^s  appraiser,  but  it  does  not  appear  that 
this  delay  was  prompted  by  or  known  to  the  defendant.  On 
the  other  hand,  there  was  still  greater  delay  on  the  part  of 
the  plaintiff's  appraiser,  upon-whom  rested  precisely  the  same 
measure  of  obligation  to  proceed  promptly  with  the  appraise- 
ment as  devolved  upon  the  defendant's  appraiser.  Not  only 
did  the  plaintiff's  appraiser  omit,  then  or  later,  to  perform  the 
duties  of  an  appraiser,  but  the  plaintiff  also  seems  to  have 
omitted  suggesting  to  his  appraiser,  to  the  defendant,  or  to  its 
appraiser,  that  expedition  was  desired  for  any  reason.  It  is 
the  "  duty  of  each  party  to  act  in  good  faith  to  accomplish 
the  appraisement,"  said  the  court  in  the  Uhrig  Case  {8upra\ 
i,  e.j  it  is  just  as  much  the  duty  of  one  party  as  of  the  other, 
49 
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and,  hcDoe,  it  is  difficult  to  discover  the  logic  of  the  conten- 
tion that  the  assured  and  his  appraiser  could  sit  still  from  the 
time  of  making  the  agreement  until  the  commencement  of 
the  action,  and  then  deprive  the  other  party,  whose  appraiser 
and  attorney  did  take  some  action  towards  carrying  out  the 
agreement,  of  the  benefit  of  the  agreement  on  the  ground 
that  its  object  had  not  been  made  effective  by  an  appraisement 

We  think  there  was  no  evidence  upon  which  the  jury  could 
base  a  finding  that  the  plaintiff  should  be  absolved  from  com- 
pliance with  the  agreement  to  appraise  because  the  defendant 
in  bad  faith  sought  to  defeat  the  real  object  of  the  provision 
in  the  policy  providing  for  an  appraisement  of  damages. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Gray,  Babtlett,  Martin,  Vann,  Cullkn  and  Wkbnkb, 
JJ.,  concur. 

Judgment  reversed,  etc. 
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Joseph  F.  Sinnott,  Individually  and  as  Surviving  Partner  of 
Andrew  F.  Moore,  Deceased,  Appellant,  v.  The  German- 
American  Bank  of  Rochester,  Respondent,  Impleaded 
with  Another. 


1.  Sales— Rescission  — Facts  Insufficient  to  Establish  Fraud. 
The  insolvency  of  a  vendee,  coupled  with  the  fact  that  he  had  carried  on 
business  for  many  years  upon  capital  obtained  from  a  bank  upon  forged 
commercial  paper,  does  not  negative  the  inference  of  an  honest  intention 
upon  his  part  to  pay  for  goods  purchased,  and  will  not  entitle  the  vendor 
to  rescind  the  sale  upon  the  ground  of  fraud  and  reclaim  the  goods  from 
the  bank,  which  has  subsequently  obtained  possession  of  them  under  cir- 
cumstances constituting  it  a  bona  fide  purchaser. 

2.  Unlawful  Use  op  Designation  "&  Co."  —  Penal  Code,  §  S63. 
Where  the  vendee  has  no  actual  partner  or  partners,  the  use  of  the 
designation  *'  &  Co."  in  the  transaction  of  his  business,  in  violation  of  sec- 
tion 363  of  the  Penal  Code,  making  such  use  a  misdemeanor,  could  have 
no  operation  in  the  case  of  an  executed  agreement.  The  statute  is  highfy 
penal  and  should  be  strictly  construed. 

Moore  v.  Oer man- American  Bank,  83  App.  Div.  641,  affirmed. 


(Argued  October  16,  1900;  decided  October  80,  1900.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  10,  1898,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court 
at  a  Trial  Term,  and  an  order  denying  a  motion  for  a  new 
trial. 

This  was  an  action  for  the  recovery  of  certain  barrels  of 
whisky,  which,  as  it  was  alleged,  were  wrongfully  detained 
from  the  plaintiffs  by  the  defendant.  The  following  are  the 
material  facts,  as  disclosed  by  the  record  :  In  1896  Feiock 
was,  and  he  had  been  for  some  years,  engaged  in  the  business 
of  buying  and  selling  wines,  liquors,  groceries,  etc.,  in  the  city 
of  Rochester,  under  the  firm  name  and  style  of  "  B.  Feiock  & 
Co."  He  had  been  a  customer  of  the  plain  tiffs,  wholesale  whisky 
dealers,  for  some  years  past,  and  in  the  months  of  March  and 
May,  1896,  they  sold  and  delivered  to  him  some  barrels  of 
whisky  on  credit.  At  the  time,  Feiock  was  indebted  to  the 
defendant  bank,  upon  commercial  paper  discounted  by  it  for 
him,  to  the  amount  of  upwards  of  $25,000.  The  bank,  sus- 
pecting that  some  of  the  discounted  notes  were  forgeries, 
called  upon  him  to  take  up  his  line  of  discounted  paper  and 
to  give  his  demand  note  for  the  amount  of  his  indebtedness. 
The  note  was  given  by  Feiock  and  the  bank  surrendered  to 
him  all  of  the  discounted  notes.  It  commenced  suit  upon  the 
demand  note  and  judgment  was  consented  to  in  the  action. 
Execution  was  issued,  a  levy  was  made  upon  Feiock's  prop- 
erty and  a  sale  was  had,  at  which  the  whole  stock  of  goods  was 
bid  in  by  the  bank  for  the  sum  of  $5,000.  It  appeared  that 
at  the  time  of  the  transaction  with  the  plaintiffs,  Feiock's  indebt- 
edness to  the  bank  and  to  other  creditors,  who  included  mem- 
bers of  his  family,  exceeded  the  amount  of  his  assets.  It, 
also,  appeared  that  the  capital  upon  which  Feiock  had  been 
carrying  on  his  business  for  many  years  was  procured  by  dis- 
counting forged  commercial  paper.  The  plaintiffs,  claiming 
that  Feiock  had  obtained  the  whisky  from  them  by  fraud, 
demanded  of  the  bank  the  possession  and  return  of  the  goods 
and,  upon  a  refusal,  brought  this  action.     At  the  conclusion 
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of  the  plaintiffs'  case,  the  trial  judge  dismissed  the  complaint 
upon  the  ground  that  no  cause  of  action  was  made  out  against 
the  bank.  Upon  appeal  the  Appellate  Division  in  the  fourth 
department  afBrmed  the  judgment  in  defendant's  favor  and 
the  plaintiff  now  appeals  to  this  court. 

Frcmh  J.  Hone  for  appellant.  One  who  purchases  goods 
on  credit  with  the  intention  not  to  pay  for  them  is  guilty  of 
fraud  and  the  sale  can  be  rescinded  at  the  option  of  the  seller. 
In  such  a  sale  title  passes  back  and  goods  can  be  taken  in 
replevin  unless  they  have  passed  into  the  possession  of  a  hona 
fide  holder  for  value.  {Devoe  v.  Brandt ^  53  N.  Y.  462; 
Coursey  v.  Morton^  132  N.  Y.  556  ;  AnonymouSj  67  N.  Y. 
508 ;  Stallcup  v.  Bank,  6  N.  Y.  S.  R.  512.)  The  contract  of 
sale  by  plaintiffs  to  Feiock  was  void  or  voidable  because  of 
Feiock's  unlawful  use  of  the  firm  name  "  B.  Feiock  &  Co." 
It  was  unenforceable  as  far  as  Feiock  was  concerned.  It  was 
voidable  at  the  election  of  plaintiffs.  On  rescission  by  plain- 
tiffs no  title  passed  and  plaintiffs  had  the  right  to  replevin. 
{Swords  V.  Owens,  43  How.  Pr.  176 ;  Barron  v.  Yost,  35 
N.  Y.  S.  R.  380 ;  Hallett  v.  Nomon,  14  Johns.  290 ;  Wood 
V.  E,  Ry,  Co.,  72  N.  Y.  196;  Rya/n  v.  Hardy,  26  Hun,  176; 
Oay  V.  Seihold,  97  N.  Y.  472.)  Any  false  representations 
which  were  material  to  credit  and  on  which  credit  was  actually 
based,  would  be  fraud  which  would  give  plaintiffs,  on  discover- 
ing, the  right  to  avoid  the  contract.  Feiock  did  make  false 
representations  which  were  material  to  credit  and  on  which 
credit  was  actually  based.  {Arthur  v.  Oriswold,  55  N.  Y. 
400.)  Feiock's  suppression  of  the  facts  concerning  his  finan- 
cial condition  was  a  fraud  on  plaintiffs.  {RothmiUer  v.  Stein, 
143  JSr.  Y.  581 ;  HotchUn  v.  T.  Nat  Bank,  127  K  Y.  329 ; 
Brown  v.  Montgomery,  20  N.  Y.  287 ;  Nichols  v.  Pinner, 
18  JSr.  Y.  295 ;  Devoe  v.  Brandt,  53  N.  Y.  462.) 

Oeorge  F.  Yeoman  for  respondent.  In  order  to  avoid  a  sale 
the  intent  not  to  pay  must  exist  when  the  property  is  pur- 
chased, and  without  proof  of  such  an  intent  a  judgment  for  the 
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plaintiff  cannot  be  sustained.  {Sotchkin  v.  1.  Nat.  Ba/tih^ 
127  K  Y.  329.)  The  fact  that  Feiock  was  violating  a  statute 
in  doing  business  alone  during  the  period  in  question  under 
the  name  of  "  B.  Feiock  &  Co.,"  does  not  give  the  plaintiffs 
an  election  to  treat  as  void  executed  contracts  which  they  had 
made  with  him.  {Kennedy  v.  B^idd^  5  App.  Div.  140 ;  Bar- 
ron  V.  Yost,  35  N.  Y.  S.  K.  380 ;  Gay  v.  Siebold,  97  N.  Y. 
472 ;  Taylor  v.  Bell  &  Co.,  18  App.  Div.  173 ;  Wood  v.  K 
By.  Co.,  72  N.  Y.  198 ;  Swords  v.  Owen,  43  How.  Pr.  176.) 
The  bank  was  a  bona  fide  purchaser  of  the  whisky  and  was 
innocent  of  any  knowledge  of  a  fraud  in  Feiock's  purchases,  if 
any  existed.  (Benj.  on  Sales,  §  649;  Root  v.  French,  13 
Wend.  570  ;  Park  Bank  v.  Wats(m,  42  N.  Y.  490 ;  Ca/rey  v. 
WUU,  52  N.  Y.  138;  Barnard  v.  CampheU,  55  K  Y.  456; 
Stevens  v.  Brennan,  79  N.  Y.  254.) 

Gbay.  J.  The  appellant  claims  that  the  character  of  the 
financial  transactions  between  Feiock  and  the  bank  was  such 
as  to  negative  the  inference  of  an  honest  intention  upon 
Feiock's  part  to  pay  for  the  goods  which  he  had  purchased  of 
tlie  plaintiffs  and  that,  therefore,  they  were  entitled,  for  the 
fraud  practiced,  to  rescind  the  sale  and  to  repossess  them- 
selves of  the  goods  sold,  as  they  had  not  passed  into  the  pos- 
session of  a  honafide  purchaser.  It  is  conceded  that  Feiock's 
insolvency,  alone,  furnished  no  inference  of  an  intention  not 
to  pay  for  the  goods.  The  testimony  was  that  he  did  intend 
to  pay ;  but  it  is  argued  that  the  circumstances  were  such,  and 
that  the  nature  of  the  insolvency  was  so  affected  by  his  rela- 
tions to  the  bank,  as  to  furnish  the  legal  conclusion  that  the 
intention  and  reasonable  expectation  of  the  ability  to  pay  did 
not  exist.  No  case  is  cited  in  support  of  the  plaintiffs'  posi- 
tion and  I  do  not  think  that  any  can  be  found  in  the  books. 
I  do  not  think  it  can  find  support  in  any  legal  principle. 
Feiock  was  under  no  obligation  to  communicate  to  persons 
dealing  with  him  the  extent  and  nature  of  his  transactions 
with  others.  The  presumption  was  that,  having  procured  the 
capital  upon  which  to  carry  on  his  business,  he  would  use  it 
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in  the  discharge  of  his  current  obligations,  with  the  reasonable 
expectation  that  the  business  would  prove  profitable  enough 
to  satisfy,  eventually,  what  indebtedness  had  been  incurred. 
Whether  in  the  procuring  of  his  capital  his  conduct  was 
fraudulent ;  whether  his  schemes  rendered  him  amenable  to 
legal  punishment  were  not  matters,  of  which  it  could  be 
predicated  that  they  evidenced  an  intention  on  his  part  not 
to  pay  for  goods  purchased  in  the  conduct  of  the  business. 
His  purpose  was  to  continue  his  business.  It  might  be  abor- 
tive, or  liable  to  defeat  by  reason  of  his  fraud  in  raising 
moneys  for  capital ;  but  not  only  there  might  be,  but  there 
would  be,  the  clear  intention  to  pay  for  goods  purchased. 
The  indebtedness  to  the  bank  was  a  fact.  How  it  arose,  or 
whatever  Feiock's  conduct  towards  it,  they  were  matters 
between  themselves;  the  disclosure  of  which  he  was  not 
bound  to  volunteer  to  others  with  whom  he  might  have  deal- 
ings. It  is  an  untenable  proposition,  in  my  opinion,  that  the 
guilt  of  Feiock's  conduct  in  his  transactions  with  the  bank 
made  his  subsequent  purchases  from  the  plaintiffs  voidable  at 
their  election.  Without  their  inquiry,  it  was  immaterial,  so 
far  as  they  were  concerned,  how  he  had  procured  the  capital 
with  which  he  was  carrying  on  the  business. 

The  proposition  is  clear  that  the  bank  was  a  bona  fide  pur- 
chaser of  the  whisky.  If  there  was  any  fraud  in  the  transac- 
tion of  this  purchase  by  Feiock  from  the  plaintiffs,  the  bank 
had  no  knowledge  of  it.  At  the  time  of  taking  the  demand 
note,  upon  which  judgment  was  recovered  for  the  amount  of 
the  existing  indebtedness  to  the  bank,  the  latter  gave  up  to 
Feiock  tlie  good  notes  which  it  held,  as  well  as  the  forged 
notes,  and  at  the  execution  sale  it  bought  in  the  property 
which  bad  been  levied  upon.  Under  these  circumstances,  the 
bank  became  the  purchaser  and  holder  in  good  faith  of  tlie 
whisky  in  question,  within  the  rules  of  law. 

It  is  further  claimed  by  the  plaintiffs  that  the  use  by  Feiock 
of  tlie  firm  name  and  style  of  "  B.  Feiock  &  Co."  was  unlawful 
and  had  the  effect  of  making  the  transaction  of  sale  between 
them  voidable  at  their  election.    This  contention  has  reference 
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to  the  Btatnte,  which  makes  it  a  misdemeanor  for  a  person 
who  transacts  business  to  use  the  designation  "  &  Company,'* 
or  "  &  Co.,"  when  no  actual  partner  or  partners  are  represented 
thereby.  (Penal  Code,  section  363.)  I  think  this  contention  is, 
also,  quite  untenable.  If  we  might  assume  that  the  violation 
by  Feiock  of  the  statute  disabled  him  from  enforcing  the  per- 
formance of  any  executory  contract,  that  was  not  this  case. 
This  was  an  executed  agreement  and  it  is  inconceivable  that, 
in  such  a  case,  the  statute  should  have  any  operation.  It  is  a 
highly  penal  one  and  deserves  a  strict  construction.  {Gay  r. 
Setbold,  97  N.  Y.  472.)  It  was  a  measure  intended  to  be  in 
the  interests  of  the  commercial  community  and  had  its  founda- 
tion in  public  policy.  It  simply  made  it  a  misdemeanor  to  do 
what  was  therein  specified  and  that  is  all.  To  extend  it^ 
operation  as  far  as  the  plaintiffs  would  have  it,  would  be  to 
give  a  construction  to  it  which  would  permit  of  its  injurious 
operation  upon  persons  whose  dealings  with  the  guilty  party 
have  been  in  good  faith.  Such  a  construction  would  be  for- 
eign to  the  purpose  of  the  enactment;  contrary  to  public 
policy  and  without  support  in  legal  principles. 

For  these  reasons  I  think  that  the  judgment  should  be 
affirmed,  with  costs. 

Babtlett  and  Vann,  JJ.  (dissenting).  The  appellant's 
counsel  states  that  insolvency  alone  is  not  urged  as  evidence 
of  intention  not  to  pay,  for  a  man  may  be  insolvent,  tl^at  is, 
he  may  owe  more  than  he  has  assets  to  pay,  and  yet  honestly 
expect  to  tide  over  and  finally  make  up  the  deficiency. 

We  here  have  insolvency,  coupled  with  a  condition  of  affairs 
that  is  unique  in  the  history  of  business. 

Feiock  was  transacting  business  on  the  proceeds  of  forged 
paper  and  renewals  of  the  same  which  he  had  discounted  at 
the  defendant  bt^nk. 

When  it  was  discovered  that  certain  of  this  paper  was 
forged,  the  bank  compelled  Feiock  to  give  his  demand  note 
for  the  full  amount  of  his  indebtedness,  and  at  once  com- 
menced suit  on  the  note,  taking  judgment  under  an  offer,  and 
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appropriated  by  sale  all  the  assets  of  the  debtor  except  certain 
notes  turned  over  to  his  wife. 

Feiock's  indebtedness  to  the  bank  was  about  $25,000.  This 
amount  was  represented  by  some  $20,000  of  forged  paper 
which  Feiock  destroyed  when  it  was  taken  up  and  $4,600  in 
notes,  said  to  have  been  genuine,  turned  over  to  his  wife. 

It  is  conceded  that  the  basis  on  which  Feiock  transacted 
his  business  was  the  proceeds  of  these  felonies  and  that  he 
could  only  hope  to  continue  in  trade  so  long  as  he  was  not 
discovered. 

It  also  appears  that  this  is  the  second  time  he  had  been 
compelled  to  close  out  business  by  reason  of  similar  methods, 
carried  on  with  another  Rochester  bank. 

The  defendant  bank  discovered  these  forgeries  about  the 
10th  of  June,  1896,  the  plaintiffs  sold  their  goods  to  Feiock 
in  the  months  of  March  and  May,  1896,  and  they  were  taken 
under  the  bank's  levy. 

It  is  now  urged  that  Feiock,  doing  business  under  these 
conditions,  could  purchase  goods,  having  an  honest  intention 
to  pay  for  them,'  and  that  the  transaction  is  free  from  fraud. 

It  was  stated  by  counsel  on  the  argument  that  no  case  could 
be  found  in  the  books  holding  that  such  a  purchase  of  goods 
was  fraudulent. 

The  statement  may  be  true,  as  it  is  quite  probable  that  this 
is  the  first  time  the  court  has  been  confronted  by  such  a 
proposition. 

We  are  of  opinion  that  a  man  conducting  business,  the  sole 
basis  of  which  is  the  floating  of  forged  paper  and  its  renewals 
in  his  bank,  is  in  a  situation  where  he  cannot  entertain  the 
honest  intention  to  pay  his  debts,  and  that  all  his  purchases  of 
goods  are  fraudulent. 

Parker,  Ch.  J.,  Martin,  Cullen  and  Werner,  JJ.,  concur 
with  Gray,  J.,  for  affirmance. 

Bartlett  and  Vann,  JJ.,  dissent  in  memorandum. 

Judgment  affirmed. 
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tion  of  Joseph  Jf.  Hennessy  and  Kighabd  H.  Mitchell  for 

State  Senator  for  tlie  Twenty-first  Senatorial  District. 

Joseph  P.  Hennesst,   Appellant;  Richard  H.   Mitohell, 

Respondent. 

1.  Election  Law  —  Section  66  Directory  not  Mandatory.  The 
provision  of  the  Election  Law  (L.  1896,  ch.  909,  §  56,  as  amd.  L.  1898,  eh. 
835)  that  a  final  order  of  the  court  reviewing  the  determinations  and  acts 
of  the  officers  with  whom  certificates  of  nomination  are  filed  must  be 
made  on  or  before  the  last  day  fixed  for  filing  certificates  of  nominations 
to  fill  vacancies,  viz.,  fifteen  days  before  election,  is  directory  and  not 
mandatory,  and  where  the  court  has  acquired  jurisdiction  ax^d  a  case  has 
been  submitted  within  the  time  required  by  the  statute,  its  order  will  be 
effectual  although  made  after  the  expiration  of  such  time. 

2.  Duty  of  Courts  to  Render  Speedy  Decisions.  It  is  the  duty  of 
courts  and  judges  entertaining  proceedings  under  the  statute  to  speedily 
decide  the  questions  presented  to  them  so  that  the  various  steps  required 
by  officers  may  be  taken  in  time  to  permit  the  carrying  into  execution  its 
provisions. 

Matter  of  Eenneisy,  64  App.  Div.  180,  reversed. 

(Argued  November  1,  1900;  decided  November  2,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Octo- 
ber 31,  1900,  reversing  an  order  of  Special  Term,  reversing  a 
determination  of  the  police  board  of  the  city  of  New  York, 
deciding  that  Richard  H.  Mitchell  was  regularly  nominated 
as  the  Democratic  candidate  for  state  senator  for  the  twenty- 
first  senatorial  district. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Sa/muei  H,  Ordway  and  Joseph  J.  Marvin  for  appellant. 
The  Supreme  Court  has  power  to  decide  this  controversy 
within  fifteen  days  of  election.  The  provision  of  section  56 
of  the  Election  Law  that  "  the  final  order  must  be  made  on  or 
before  tlie  last  day  fixed  for  filing  certificates  of  nomination  to 
fill  vacancies,"  is  not  mandatory,  but  merely  directory.  (End- 
lich  on  Interp.  of  Stat.  §§  436,  437 ;  Smith  v.  Jones,  1  B.  & 
A.  334 ;  Reg,  v.  Ingram^  2  Salk.  593 ;  Wood  v.  Chapin,  13 
K  Y.  609;  Stewart  v.  SlaUr,  6  Duer,  83;  Matter  qf  R  C. 
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Bomk,  18  N.  Y.  199 ;  Mc Roberta  v.  Wmant,  15  Abb.  [N.  8  ] 
210;  Matter  of  Emmet^  150  N.  Y.  538;  Cunnvngham  v. 
Cassidy,  17  N.  Y.  276 ;  Wallace  v.  Fedey,  61  How.  :^r.  225 ; 
88  N.  Y.  646  ;  Jenkms  v.  Putnam,  106  N.  Y.  272.) 

John  F,  Mclntyre  and  Arthur  (7.  Butts  for  respondent 
The  order  of  Special  Term  was  not  made  and  entered  until 
the  26th  day  of  October,  1900,  and  not  having  been  made 
within  the  statutory  limitations  imposed  by  the  Election  Law, 
is  of  no  effect.  {Matter  of  Ermnet,  150  N.  Y.  538 ;  Suth. 
•n  Stat.  Const.  §§  237,  454,  456.) 

Haight,  J.  The  few  hours  intervening  between  argument 
and  rendering  of  decision  prevent  more  than  a  brief  discussion 
of  the  question  presented  by  this  appeal. 

Two  certificates  of  nomination  for  state  senator  for  the 
twenty-first  senatorial  district  were  filed  with  the  police  board, 
both  regular  in  form,  one  certifying  that  the  appellant  Hen- 
nessy  was  duly  nominated  as  the  Democratic  candidate  and 
the  other  certifying  that  the  respondent  Mitchell  was  regularly 
nominated  for  the  office  by  that  party.  Each  of  the  candi- 
dates filed  objections  to  the  certificate  of  his  opponent.  A 
hearing  was  had  by  the  parties  before  the  police  board,  which 
on  the  22d  day  of  October,  1900,  rendered  its  decision  in 
favor  of  the  respondent  Mitchell.  On  the  same  day  Hen- 
nessy  petitioned  the  Supreme  Court  to  review  the  decision  of 
the  board  pursuant  to  the  provisions  of  section  56  of  the  Elec- 
tion Law  and  the  matter  was  brought  to  a  hearing  on  the 
afternoon  of  that  day  at  Special  Term  where  argument  was 
had  and  the  whole  matter  in  the  proceeding  submitted  by 
counsel  for  the  respective  parties,  the  court  taking  the  papers 
and  reserving  decision  until  the  25th  day  of  October,  at  which 
time  an  order  was  made  reversing  that  of  the  police  board  and 
adjudging  Hennessy  to  be  the  regularly  nominated  candidate 
of  the  Democratic  party  for  the  office  of  senator.  The  order 
so  made  by  the  Special  Term  was  entered  the  next  day,  and 
from  that  order  an  appeal  was  taken  to  the  Appellate  Division, 
which  court  reversed  the  order  of  the  Special  Terni  and 
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affirmed  that  of  the  police  board.  From  that  order  an  appeal 
was  taken  to  this  court. 

It  appears  from  the  order  that  the  Appellate  Division 
reversed  upon  the  law,  not  upon  the  facts.  Indeed,  it  is  appa- 
rent from  the  opinion  that  the  court  agreed  with  the  Special 
Term  as  to  the  merits  of  the  controversy,  for  it  said  at  the 
close  of  its  argument :  "  It  is  with  regret  that  we  are  forced 
to  reach  this  conclusion  in  this  particular  case,  because  it 
seems  to  us  that  great  injustice  has  been  done  to  the  respond- 
ent Hennessy,  which  the  court  is  powerless  to  redress." 

The  Appellate  Division  appears  to  have  reached  the  con- 
clusion that  the  Supreme  Court  had  no  power  to  render  its 
decision  or  to  make  its  order  reversing .  tlie  determination  of 
the  police  board  after  the  22d  day  of  October.  We  have  care- 
fully read  the  opinion  of  that  court  and  are  much  impressed 
with  the  ability  with  which  the  question  has  been  discussed, 
and  yet  we  doubt  the  correctness  of  the  conclusion  reached. 

The  provisions  of  section  56  of  the  Election  Law,  so  far  as 
they  are  now  material  to  be  considered,  are  as  follows  :  "  The 
Supreme  Court,  or  any  justice  thereof,  within  the  judicial  dis- 
trict, or  any  county  judge  within  his  county,  shall  have  sum- 
mary jurisdiction  upon  complaint  of  any  citizen,  to  review  the 
determination  and  acts  of  such  officer,  and  to  make  such  order 
in  the  premises  as  justice  may  require,  but  the  final  order 
must  be  made  on  or  before  the  last  day  fixed  for  filing  certifi- 
cates of  nominations  to  fill  vacancies  with  such  officer  as  pro- 
vided in  subdivision  one  of  section  sixty-six  of  this  article. 
Such  a  complaint  shall  be  heard  upon  such  notice  to  such  offi- 
cer as  the  said  court  or  justice  or  judge  thereof  shall  direct." 
The  first  subdivision  of  section  66  provides  that  the  certificate 
of  nomination  therein  referred  to  "  shall  be  filed  in  the  office 
in  which  the  original  certificate  was  filed  *  *  *  at  least 
fifteen  days  before  the  election  if  filed  with  the  county  clerk 
or  the  police  board  of  the  city  of  New  York,  or  the  city  clerk 
of  any  other  city."  The  election  tliis  year  takes  place  on 
the  6th  day  of  November,  and  under  the  construction  of 
the   statute,  as  given   by  the  Appellate   Division,  the   2?4 
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day  of  October  was  the  last  day  upon  which  an  order  of 
the  court  or  a  judge  could  be  made  and  entered  reviewing 
the  action  of  the  board  of  police.  The  view  taken  by  that 
court  appears  to  be  that  the  legislature  regarded  time  as 
the  essential  feature  of  the  statute  limiting  the  power  of  the 
court  and  that  the  provision  must  be  regarded  as  mandatory. 
We  have  examined  the  various  amendments  of  the  statute 
which,  it  is  claimed,  indicate  such  an  intent,  but  fail  to  find 
reasons  which  satisfy  us  that  such  was  the  legislative  intent. 
An  examination  of  the  Election  Law  discloses  various  pro- 
visions which  call  upon  the  Supreme  Court,  or  any  justice 
thereof  in  the  judicial  district,  or  a  county  judge  of  the  county, 
to  revise,  correct  and  reverse  the  action  of  oflScers  who  are 
charged  with  the  duty  of  carrying  its  provisions  into  effect. 
It  may  revise  the  registration  of  electors.  It  may  strike  names 
from  the  registry  or  require  names  to  be  entered  thereon 
which  have  been  rejected.  It  may  determine  the  names  of 
candidates  who  are  properly  nonii:.  ted,  and  in  case  of  error 
or  omission  in  the  publication  of  the  names  or  description  of 
candidates  for  office  in  the  sample  or  official  ballot  it  may 
require  the  clerk  or  other  officer  or  board  charged  with  the 
duty  of  preparing  the  ballots  to  correct  the  errors.  It  is  thus 
apparent  that  the  legislature  contemplated  a  review  of  the 
action  of  the  election  officers  and  a  correction  of  the  errors 
which  they  may  have  committed  in  the  discharge  of  their 
duties  under  the  statute  and  that  this  was  regarded  as  one  of 
the  prominent  and  essential  features  of  the  law.  If  the  con- 
struction of  the  statute  given  by  the  Appellate  Division  is  to 
be  adopted,  then  the  statute  utterly  fails  to  be  effective  in  one 
of  its  most  important  features.  The  statute  requires  the 
officer  with  whom  the  certificates  of  nomination  are  required 
to  be  filed  to  first  decide  between  the  conflicting  claims  of 
candidates  before  the  Supreme  Court  is  given  the  power  to 
review.  If  the  provisions  of  the  statute  with  reference  to 
lime  are  to  be  regarded  as  mandatory,  such  officer  has  but  to 
reserve  his  decision  until  such  time  as  will  leave  less  than 
fifteen  days  before  the  election  in  order  to  deprive  the  court 
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of  any  jurisdiction  to  review  his  determination.  Such,  it 
appears  to  us,  was  not  the  intent  of  the  legislature. 

In  (Construing  statutes  all  the  provisions  thereof  should  be 
considered  and  so  far  as  possible  each  provision  harmonized 
with  the  other  so  as  to  give  effect  to  the  legislative  intent  and 
the  purpose  sought  to  be  accomplished.  In  reaching  this  result 
courts  will  treat  some  provisions  as  mandatory  and  others  as 
directory  in  order  to  give  force  and  effect  to  them  all. 

As  we  have  seen,  these  proceedings  were  instituted,  argued 
and  submitted  by  the  respective  parties  to  the  Special  Term 
on  the  22d  day  of  October.  That  day  was  concededly  within 
the  time  in  which  the  court  had  the  power  to  entertain  the 
proceeding.  The  court  acquired  jurisdiction  of  the  parties 
and  of  the  subject-matter.  The  only  effect,  therefore,  that 
the  limitation  of  the  statute  could  have  upon  this  proceeding 
was  to  require  the  court  to  make,  lile  and  enter  its  decision 
that  day.  A  judge  of  a  court  is  a  public  officer.  Cooley,  in 
his  Constitutional  Limitations,  at  page  75,  states  the  rule,  as 
settled  by  authority,  that  "  Statutes  directing  the  mode  of  pro- 
ceeding by  public  officers  are  directory  and  are  not  regarded 
as  essential  to  the  validity  of  the  proceedings  themselves  unless 
it  be  so  declared  in  the  statute."  {Juliand  v.  JiatKbone^  39 
N.  Y.  369 ;  Ex  parts  Heathy  3  Hill,  42.)  The  old  Code  of 
Procedure,  section  267,  provided  that  upon  a  trial  of  a  ques- 
tion of  fact  by  the  court  its  decision  "  shaU  he  *  *  *  filed 
witli  the  clerk  within  twenty  days  after  the  court  at  which  the 
trial  took  place."  Here  we  have  an  express  provision  of  the 
statute  using  the  word  "  shall."  The  provision  was  as  man- 
datory in  form  and  substance  as  that  under  consideration  and 
yet  it  was  held  to  be  directory  merely.  {Stewart  v.  Slater^  6 
Duer,  83.)  In  the  case  of  Matter  of  Empire  City  Bank  (18 
N.  Y.  199,  220)  the  referee  under  the  statute  was  required  to 
report  to  the  first  Special  Term  that  should  sit  after  the  expira- 
tion of  six  weeks  from  his  appointment.  The  court,  speaking 
with  reference  to  the  provision  of  the  statute,  says :  "  The  time 
fixed  for  the  performance  of  intermediate  steps,  after  juris- 
diction had  been  once  acquired,  should  be  regarded  as  directory 


398  Matter  of  Hennessy.  [Nov., 

Opinion  of  the  Court,  per  Haight,  J.  [VoL  164. 

merely,  and  an  omission  to  perform  one  or  more  of  them  in 
time  would  not  render  the  whole  proceeding  abortive*"  In 
the  case  of  Wood  v.  Ghapin  (13  N.  Y.  509)  it  was  held 
that  the  statute  requiring  an  officer  before  whom  proceed- 
ings were  had  against  an  absconding  debtor  to  make  and 
file  his  report  within  twenty  days  after  the  appointment 
of  trustees  was  directory  merelj^,  and  an  omission  to  com- 
ply with  its  requirements  within  the  prescribed  time  did 
not  vitiate  the  proceedings.  In  Rawaon  v.  Paraona  (6  Mich. 
401)  the  first  error  assigned  arose  under  the  statute  requir- 
ing the  decision  of  the  court  to  be  given  before  the  first 
day  of  the  term  succeeding  that  in  which  the  case  was  sub- 
mitted. Chbistianoy,  J.,  in  delivering  the  opinion  of  the 
court,  says :  "  We  are  all  of  opinion  that  this  provision,  as 
relates  to  the  time  within  which  the  decision  shall  be  given 
and  filed,  is  directory  merely.  It  imposes  a  duty  upon  the 
judge ;  but  as  the  parties  have  no  control  over  his  action,  it 
would  be  a  harsh  construction  which  should  deprive  them  of 
the  f ruite  of  the  litigation  because  the  judge  fails  to  decide  by 
a  particular  day."  As  we  have  seen,  the  Special  Term  had 
acquired  jurisdiction,  the  case  had  been  submitted  to  the  court 
within  the  time  required  by  the  statute.  All  that  remained 
was  for  the  court  to  render  its  decision.  The  statute  requir- 
ing him  to  file  his  decision  within  a  specified  time  must,  there- 
fore, under  the  authorities,  be  deemed  directory  merely. 

Matter  of  Emmet  (160  N.  Y.  538),  in  so  far  as  it  has  any 
bearing  upon  the  question  under  consideration,  is  in  accord 
with  the  views  herein  expressed. 

It  is  the  duty  of  courts  and  judges  entertaining  proceedings 
under  this  statute  to  speedily  decide  the  questions  presented 
to  them  so  that  the  various  steps  required  by  officers  may  be 
taken  in  time  to  permit  the  carrying  into  execution  its  provisions. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
that  of  the  Special  Term  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Landon,  Cullbn  and 
Werner,  JJ.,  concur. 

Order  reversed,  etc. 
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Geobgb  R.  Taylor,  Respondent,  v.  Edward  Smith,  A.ppellant. 

Affbal  — Iktermbdiatb  Order— Code  Civ.  Pro.  §§  999,  1816— 
Remittance  of  Case  for  Consideration  bt  Appellate  Division.  An 
order  denying  a  motion  for. a  new  trial  upon  the  minutes  upon  the 
grounds  specified  in  section  999  of  the  Code  of  Civil  Procedure,  is  an 
intermediate  order  within  the  meaning  of  section  1816;  and  an  order  of 
the  Appellate  Division,  striking  out  from  a  notice  of  appeal  thereto  a 
statement  of  appellant's  intention  to  bring  up  for  review  the  order  denying 
the  motion  for  a  new  trial,  must  be  reversed  and  the  case  remitted  to  the 
Appellate  Division  to  consider  the  questions  brought  up  by  the  notice  of 
appeal  which  were  not  passed  upon  by  that  court. 

Taylor  v.  Smith,  24  App.  Div.  519,  reversed. 

(Argued  October  29,  1900;  decided  November  18,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  Janu- 
ary 10, 1898,  aflSrming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  from  an  order  of  said  Appellate  Division 
entered  January  10,  1898,  striking  from  the  notice  of  appeal 
the  words  "  and  it  is  the  intention  of  the  appellant  herein  to 
bring  up  for  review  before  this  Court  the  order  denying 
appellant's  motion  for  a  new  trial,  dated  and  entered  in  the 
office  of  the  clerk  of  the  County  of  Erie  on  the  2l8t  day  of 
January,  1897,  and  the  whole  and  every  part  thereof." 

Tracy  C.  Becker  for  appellant.  The  judgment  of  affirm- 
ance below,  and  the  order  striking  out  from  the  notice  of 
appeal  to  the  Appellate  Division  the  words  declaring  appel- 
lant's intention  to  bring  up  for  review  the  order  denying  his 
motion  for  a  new  trial,  should  be  reversed,  and  the  proceedings 
remitted  to  the  Appellate  Division  with  directions  that  it 
should  proceed  to  determine  the  question  whether  the  verdict 
of  the  jury  was  contrary  to  the  evidence.  (Code  Civ.  Pro. 
§  1316 ;  Voidn  v.  C.  M.  Ins.  Co.,  123  N.  Y.  120 ;  Thurher  v. 
K  B.,  M.  cfe  F.  B.  B.  Co.,  60  N.  Y.  328 ;  PeopU  v.  Priori, 
163  K  Y.  99.) 

Moses  Shire  for  respondent. 
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Parker,  Ch.  J.  The  jury  having  rendered  a  verdict  in 
favor  of  the  plaintiff  on  the  trial  of  this  action,  defendant's 
counsel  moved  the  court  upon  its  minutes  for  a  new  trial  on 
the  grounds  specified  in  section  999  of  the  Code,  which  motion 
was  denied  and  an  order  to  that  effect  entered.  Subsequently 
judgment  was  entered,  from  which  the  defendant  appealed  to 
the  Appellate  Division,  stating  in  the  notice  of  appeal  his 
intention  "to  bring  up  for  review  before  this  court  the  order 
denying  appellant's  motion  for  a  new  trial."  The  plaintiff 
moved  that  court  to  strike  from  the  notice  of  appeal  the  state- 
ment therein  of  defendant's  intention  to  bring  up  for  review 
the  order  denying  the  motion  for  a  new  trial,  and  the  court 
granted  the  motion,  holding  that  the  order  was  not  intermedi- 
ate within  the  meaning  of  section  1316  of  the  Code.  In  thus 
holding  the  court  erred.  {Fox  v.  Matthiessenj  155  N.  Y. 
177.) 

It  follows  that  the  record  presented  questions  which  the 
Appellate  Division  should  have  passed  upon  and  did  not,  and 
hence  the  order  amending  the  notice  of  appeal  should  be 
reversed  and  the  case  remitted  to  the  Appellato  Division  of 
the  fourth  department  to  consider  the  questions  brought  up 
by  the  notice  of  appeal  that  were  not  passed  upon  by  that 
court. 

This  practice  is  sanctioned  by  Matter  of  De  Camp  (151  N. 
Y.  657)  and  Fox  v.  Matthieasen  {supra). 

The  order  should  be  reversed,  with  costs,  and  the  record 
remitted  to  the  Appellate  Division. 

Gray,  O'Brien,  Haight,  Landon,  Cullen  and  Werner, 
JJ.,  concur. 

Order  reversed,  etc. 
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James  V.  Cummings,  Appellant,  v.  Union  Blub  Stone  Oom- 
PAjsiYj  and  Elizabeth  Sweeney  et  al.,  Surviving  Members 
of  the  Firm  of  E.  Sweeney  &  Sons,  Kespondents. 

Contract —  When  Void,  as  Trndino  to  Create  a  Monopoly.  An 
agreement,  between  the  producers  of  nearly  the  whole  product  of  a  com- 
modity known  as  Hudson  river  blue  stone  and  of  at  least  ninety  per 
centum  of  the  whole  amount  sold,  and  a  company  which  enj^ges  to  sell 
all  the  marketable  stone  produced  by  them  for  the  ensuing  six  years  at 
prices  fixed  by  an  association  composed  of  such  producers,  and  to  appor- 
tion the  sales  in  specified  proportions  between  them,  no  sales  to  be  made 
except  through  the  company,  is  void  as  against  public  policy,  in  that  it 
threatens  a  monopoly  whereby  trade  in  a  useful  article  may  be  restrained 
and  its  price  unreasonably  enhanced. 

OumminffS  v.  Union  Blue  Stone  Co.,  15  App.  Div.  602,  affirmed. 

(Argued  October  29,  1900;  decided  November  16,  1900.) 

Appeal  from  judgments  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  30, 1897,  and  July  8, 1898,  aflSrming  judgments  in  favor 
of  defendants  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Leopold  Leo  and  Benjamin  Yates  for  appellant.  Not 
every  agreement  in  restraint  of  trade  is  unlawful;  and 
whether  the  agreement  at  bar  is  in  unlawful  restraint  of  trade 
or  not  is  a  question  of  fact  for  a  jury.  It  is  not  against 
public  policy  to  insist  upon  a  reasonable  profit  in  place  of  a 
niinous  price.  {D.  M.  Co.  v.  Boeber^  106  N.  Y.  473 ;  Leslie 
V.  LoriUardj  110  N.  Y.  519 ;  Vinega/r  Co.  v.  Foehreribach^ 
148  N.  Y.  58;  PeopU  v.  Milk  Exchange,  145  N.  Y.  267; 
CoJim  V.  B.  <&  J.  E.  Co.,  38  App.  Div.  499 ;  Curran  v. 
Oal&ii,  152  N.  Y.  33 ;  People  v.  N.  R.  S.  R.  Co.,  121  N.  Y. 
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respondent     The  agreement  is  inimical  to  trade,  its  object 
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being  to  create  a  monopoly  to  control  the  market,  to  force  the 
public  to  buy  of  its  members  alone,  to  fix  and  to  raise  prices. 
It  was  against  public  policy,  was  void,  and  no  action  can  be 
maintained  upon  it.  {People  v.  Milk  ExcJiange^  146  N".  T. 
267;  People  v.  Sheldon,  139  K  Y.  251 ;  Judd  v.  Harring- 
ton, 139  N.  Y.  105;  Leona/rd  v.  PooU,  114  K  Y.  371; 
Amot  V.  P.  cfe  E.  a  Co,,  68  If .  Y.  558 ;  Saratoga  Bank  v. 
King,  44  N.  Y.  87 ;  Stanton  v.  Allen,  5  Den.  434 ;  Hooker 
V.  Vandewater,  4  Den.  349  ;  People  v.  Fisher,  14  Wend.  9; 
Bartlett  v.  Smith,  13  Fed.  Kep.  263 ;  Cobb  v.  Prell,  15  Fed. 
Rep.  744 ;  Irwin  v.  Willier,  110  U.  S.  499 ;  Round  tree  v. 
Smith,  108  U.  S.  269.)  The  contract  being  illegal  and  void 
cannot  be  enforced.  No  action  can  be  maintained  upon  it, 
and  the  courts  will  not  aid  in  adjusting  differences  arising  out 
of  it,  and  requiring  an  investigation  of  the  illegal  transactions 
entering  into  it.  (S.  C.  Bank  v.  King^  44  N.  Y.  87  ;  Judd 
V.  Harrington,  139  N".  Y.  105 ;  Leonard  v.  PooU,  114  N.  Y. 
331 ;  Stanton  v.  Allen,  5  Den.  434.) 

John  F.  Cloonan  for  Elizabeth  Sweeney  et  al.,  respond- 
ents. The  contract,  on  which  the  plaintiff  seeks  to  recover,  is 
on  its  very  face  contrary  to  public  policy,  illegal  and  void. 
(L.  1892,  ch.  688,  §  7;  L.  1899,  ch.  690,  §  1;  People  v. 
Sheldon,  139  K  Y.  251 ;  Leonard  v.  Poole,  114  N.  Y.  371 ; 
PeopU  V.  N'.  R,  S,  R,  Co,,  121  K  Y.  582;  PeopU  v.  Milk 
Exchange,  133  N.  Y.  565 ;  145  N.  Y.  267 ;  Judd  v.  Har- 
rington, 139  N.  Y.  105 ;  Arnot  v.  P.  cfe  E.  C  Co.,  68  N.  Y. 
558.) 

Landon,  J.  The  trial  court,  in  directing  a  verdict  for  the 
defendants,  held  that  the  contract,  for  the  alleged  violation  of 
which  by  the  defendants  the  plaintiff  sought  to  recover  dam- 
ages, was  a  combination  to  control  the  market  of  blue  stone 
and  the  market  price,  and  to  increase  the  market  price  and 
maintain  it  at  the  increased  price,  and  was,  therefore,  void. 

The  evidence  was  to  the  effect  that  in  1887  the  plaintiff  and 
fourteen  other  persons  were  the  producers  of  nearly  the  whole 
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product  of  Hudson  river  blue  stone,  and  of  at  least  ninety  per 
centum  of  tlie  whole  amount  of  such  stone  sold  in  the  New 
York  market  to  customers  in  various  states  east  of  the  Mis- 
sissippi river;  that  their  yearly  sales  amounted  to  upwards 
of  $1,500,000 ;  that  owing  to  competition  among  themselves 
their  profits  had  for  some  time  been  practically  nominal ;  that 
with  the  intent  to  increase  their  profits,  and  to  secure  to  each 
of  said  producers  such  part  of  the  sales  as  his  usual  production 
bore  to  the  whole  production,  they  entered  into  an  agreement 
bearing  date  the  21st  day  of  February,  1887,  with  the  defend- 
ant the  Union  Blue  Stone  Company,  and  thereby  agreed  that 
the  said  company  should  act  as  their  sales  agent  of  all  the 
marketable  blue  stone,  manufactured  and  unmanufactured, 
which  the  market  would  take  for  the  six  years  from  that 
date  at  prices  to  be  fixed  by  the  Blue  Stone  Association, 
composed  of  the  said  producers,  and  to  apportion  the  sales 
among  the  producers  according  to  a  schedule  set  forth  in 
the  contract,  and  to  sell  for  no  other  parties,  the  producers 
agreeing  to  sell  no  stone  except  through  such  agent,  and, 
acting  as  the  Blue  Stone  Association,  to  fix  the  prices,  and 
each  to  furnish,  upon  the  request  of  the  siales  agent,  his 
quota  of  stone  as  apportioned.  This  contract  was  observed 
by  the  parties  for  about  three  years.  The  prices  were  increased, 
the  sales  aggregated  about  $1,500,000  per  year,  and  the . 
plaintiff's  share  of  the  profits  was  satisfactory  to  him.  By 
the  end  of  three  years  competition  in  other  kinds  of  stone 
and  in  artificial  stone  had  so  far  developed  as  to  threaten, 
in  the  opinion  of  the  greater  part  of  the  producers,  not  includ- 
ing the  plaintiff,  further  successful  operation  under  the  con- 
tract, and  they  resolved  to  discontinue  operations  under  it, 
with  the  result  to  the  plaintiff  that  he  took  no  furtlier  benefit 
under  it.  The  plaintiff,  meantime,  had  assigned  his  interest 
under  the  contract  and  certain  blue  stone  and  other  property 
to  the  defendants  Sweeney  in  consideration  of  their  payment 
to  him  of  ten  per  centum  of  their  gross  amount  of  sales  under 
the  contract.  The  plaintiff  charges  that  the  blue  stone  com- 
pany and  his  assignees,  the  Sweenuys,  combined  together  to 
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prevent  any  further  delivery  and  sales  upon  his  account  under 
the  contract,  and  tlius  deprived  him  of  any  further  profit. 

The  plaintiff  urges  that  it  was  a  question  of  fact  for  the 
jury,  and  not  of  law  for  the  court,  whether  the  contract  was 
simply  to  secure  reasonable  prices,  or  to  extort  from  the  pub- 
lic unreasonable  prices.  It  may  be  conceded  that  one  of  its 
purposes  was  to  enable  tlie  parties  to  obtain  reasonable  prices, 
but  it  gave  them  the  power  to  fix  arbitrary  and  unreasonable 
prices.  The  scope  of  the  contract,  and  not  the  possible  self- 
restraint  of  the  parties  to  it,  is  the  test  of  its  validity.  They 
could  raise  prices  to  what  they  supposed  the  market  would 
bear,  and  as  they  expected  to  supply  nearly  the  entire  demand 
of  the  market,  the  temptation  to  extortion  was  unusually  great. 

The  plaintiff  cites  the  cases  which  permit  the  vendor  to  sell 
his  business  with  or  without  his  plant,  and  to  agree  with  his 
vendee  that  he  will  not  by  competition  or  other  acts  do  any- 
thing to  injure  what  he  sells.  {Diamond  Match  Co,  v. 
lioeber,  106  N.  Y.  473;  Leslie  v.  Zorillard,  110  N.  Y.  519; 
Tode  V.  Gross,  127  N.  Y.  480;  Hodge  v.  JSloariy  107  N.  Y. 
244.)  It  may  be  conceded  that  the  law,  as  now  understood, 
restrains  no  one  from  selling  his  property,  nor  does  it  compel 
any  one  to  continue  a  business  which  he  can  sell,  or  finds  it  to 
his  interest  to  abandon  ;  much  less  to  continue  it  for  any  time 
or  in  any  particular  manner  or  place.  However  it  may  have 
been  when  trade  was  small,  money  scarce,  opportunities  and 
markets  few,  at  present  the  public  has  little  to  fear  from  any 
individual  renouncing  his  calling  and  business  in  favor  of 
another,  and  seeking  a  new  field  of  activity.  Contracts 
between  individuals  to  that  effect  are  not  in  general  restraint 
of  trade.  But  the  case  before  us  is  of  a  different  kind.  It  is 
one  of  such  a  combination  among  many  dealers  as  threatened 
a  monopoly,  with  which  the  individual  would  be  practically 
powerless  to  compete,  and  the  many  consumers  who  would  be 
severally  exposed  and  coerced  would  be  either  compelled  to 
submit  to  its  exactions,  or  to  forego  the  purchase  of  the  com- 
modity of  customary  use  needful  to  them,  and  but  for  this 
monopoly  obtainable  in  the  market  at  a  reasonable  price.    The 
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same  evil  principle  pervades  both  large  and  small  combina- 
tions ;  all  are  alike  ofEenders,  differing  in  degree,  but  not  in 
kind.  And  hence  it  is  that  contracts  by  which  the  parties  to 
them  combine  for  the  purpose  of  creating  a  monopoly  in 
restraint  of  trade,  to  prevent  competition,  to  control  and  thus 
to  limit  production,  to  increase  prices  and  maintain  them  are 
contrary  to  sound  public  policy  and  are  void.  {People  v. 
Sheldon,  139  N.  Y.  251 ;  People  v.  Milk  Bochange,  145  N. 
r.  267 ;  Judd  v.  Harrvngtmiy  139  N.  Y.  105 ;  Leonard  v. 
Poole,  114  N.  Y.  371 ;  Arnot  v.  Pittston  cfe  Elmira  Coal 
Co,,  68  N.  Y.  558;  Stanton  v.  Alien,  5  Denio,  434 ;  Hooker 
V.  Vandewater,  4  Denio,  349  ;  People  v.  Fisher,  14  Wend.  9.) 
It  is  urged  that  the  rule  is  only  applicable  to  articles  of 
prime  necessity.  Cases  of  criminal  conspiracies  to  commit 
any  act  "  injurious  to  trade  or  commerce"  (Penal  Code,  sec. 
168  ;  2  R.  S.  692,  sec.  8,  sub.  6)  have  been  more  frequent  in 
commodities  of  prime  necessity  such  as  grain*  meat,  salt,  milk, 
coal  and  the  like,  probably  because  such  offenses  are  more 
flagrant  and  were  punishable  at  the  common  law.  We  are 
not  now  reviewing  a  conviction  for  crime  and  need  not  inquire 
whether  in  any  criminal  element  the  case  differs  from  People 
V.  Sheldon  {supra).  The  subject-matter  of  the  contract 
before  ns  is  a  useful  commodity  of  a  nature  to  be  needful  for 
many  purposes.  Without  considering  the  question  whether 
there  are  many  articles  of  commerce  which  are  in  no  proper 
sense  necessaries  or  even  conveniences,  but  mere  luxuries  or 
appendages  of  vanity,  a  monopoly  in  which  does  not  conflict 
with  the  spirit  of  any  statute  or  with  the  sound  public  policy 
which  the  statute  cited  declares,  it  is  clear  that  the  blue  stone 
in  question  is  not  within  any  of  such  classes.  It  is  abundant 
in  the  foothills  of  the  Catskill  mountains  and  not  found  of 
equal  quality  elsewhere.  When  this  contract  was  made  there 
were  many  small  producers  who  supplied  it  to  these  parties, 
but  were  themselves  without  means  or  facilities  to  reach  the 
New  York  market.  The  stone  had  been  for  many  years  and 
still  is  in  use  for  sidewalks,  crossings,  curbings  and  gutters  in 
the  eastern  and  southern  cities  of  the  United  States,  and  in 
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the  construction  of  bridges,  fountains,  basins,  floors  and  for 
trimmings  in  the  exterior  walls  of  buildings  and  for  various 
other  purposes.  Its  fitness  and  serviceability  for  these  pur- 
poses were  shown,  and  the  evidence  also  tended  to  show  that 
in  these  respects  it  had  no  superior  in  the  New  York  market. 
In  a  civil  action  prime  necessity  need  not  be  shown.  The 
parties  to  this  contract  controlled  ninety  per  centum  of  a  total 
product  of  about  ^2, 000,000  in  value,  marketed  in  New  York 
city.  Other  kinds  of  stone  were  in  competition  with  it, 
but  it  is  plain  that  the  customer  who  preferred  this  stone 
would  be  restricted  in  his  reasonable  rights,  if  tjonstrained  by 
a  monopoly  to  pay  an  exorbitant  price  for  it,  or  to  accept 
another  kind  which  he  did  not  want. 

The  uncontradicted  evidence  left  it  clear  that  this  contract 
was  void  for  the  reasons  stated,  and  the  trial  court  was  right 
in  so  holding  as  a  matter  of  law.  The  trial  court  was  also 
right  in  holding  that  the  plaintiff  had  made  no  proof  of  his 
special  charge  against  these  defendants  of  a  fraudulent  breach 
of  the  contract  as  to  his  alleged  interest  in  it. 

The  judgments  should  be  affirmed,  with  separate  bills  of 
costs. 

Gray,  O'Brien,  Haight  and  Werner,  JJ.,  concur ; 
Parker,  Ch.  J.,  and  Cullen,  J.,  not  sitting. 

Judgments  affirmed. 
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1.  Contract  —  Indepiniteness  op  Price  to  be  PAro  por  SERvicEa. 
An  executory  contract  in  writing,  attempting  to  provide  over  a  period  of 
years  for  the  furnishing  of  news  reports  on  each  day  at  a  price  "  not 
exceeding  three  hundred  doUai-s  during  each  and  every  week  that  said 
news  report  is  received,"  is  so  indefinite  as  to  the  price  to  be  paid  as  to 
preclude  a  recovery  of  substantial  damages  for  its  breach  in  refusing  to 
receive  the  service;  and  the  fact  that  the  sum  specified  has  been  paid  for  a 
period  of  time  is  not  an  acknowledgment  of  an  obligation  to  pay  that 
amount  during  the  whole  contemplated  life  of  the  contract. 
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2.  Costs— Extra  Allowance.  Under  section  8253  of  the  Code  of 
Civil  Procedure  an  additional  allowance,  not  exceeding  five  per  centum, 
to  the  prevailing  party  is  a  part  of  the  costs  of  the  action  and  may  be 
allowed  to  the  defendant  where  the  plaintiff  recovers  less  than  fifty  dollars. 

United  Press  v.  JV.  Y.  Press  Co.,  86  App.  Div.  444,  affirmed. 

(Argued  October  81,  1900;  decided  November  16,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  27,  1898,  affirming  a  judgment  in  favor  of  plain  tiflE 
entered  upon  a  verdict  directed  by  the  cpurt. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  C.  Davis  for  appellant.  Notwithstanding  the 
language  of  the  contract  bound  the  defendant  to  pay  a  sum 
"  not  exceeding  $300  per  week,"  the  defendant,  by  paying 
that  sum  for  a  long  period,  without  objection  and  with  uniform 
regularity,  bound  itself  by  a  practical  construction  of  the 
contract  to  pay  that  sum  during  the  life  of  the  contract. 
{Kennedy  v.  McKone^  10  App.  Div.  88.)  The  action  is  prop- 
erly brought.  The  right  of  action  for  damages  accrued 
immediately  upon  the  breach  of  the  contract  by  the  defend- 
ant. {Todd  V.  OanMe^  67  Hun,  38 ;  Windmnller  v.  Pope^ 
107  N.  Y.  674;  Dinghy  v.  Olar,  11  Fed.  Kep.  372.)  The 
measure  of  damages  is  the  contract  price,  less  the  cost  of  per- 
formance. {Howard  v.  Daly^  61  N.  Y.  362 ;  Niclwls  v.  S,^ 
S.  Co,,  137  N.  Y.  471 ;  B,  T.  Co.  v.  M.  Mfg.  Co,,  12  App. 
Div.  260 ;  Eeroy  v.  F,  de  S.  Co,,  16  App.  Div.  171 ;  Everson 
V.  Powers,  87  N.  Y.  527.)  Where  parties  to  a  contract  have 
themselves  given  a  practical  construction  to  it,  the  courts  will 
take  into  account  such  construction  and  give  effect  to  it. 
{Reading  v.  Gray,  6  J.  &  S.  79  ;  Stokes  v.  Recknagel,  6  J. 
&  S.  368  ;  Van  Biiskirk  v.  St<m,  42  Barb.  10 ;  Moses  v. 
Bierking,  31  N.  Y.  462 ;  Ililleary  v.  S.  E,  H,  G,  Co,,  4  Misc. 
Rep.  127.)  The  court  erred  in  directing  a  verdict.  {Bagley 
V.  Bowe,  105  N.  Y.  171.)  The  extra  allowance  granted  to 
the  defendant  is  unauthorized  by  law.  {Murray  v.  Robinson, 
9  Hun,  137 ;  Pinder  v.  Stoothoff,  7  Abb.  [N.  S.]  433.) 


408  (Jnited  Press  v.  New  Yobk  Pbkss  Co.         [Nov., 

Opinion  of  the  Court,  per  Gray,  J.  [Vol.  164. 

De  Lancey  NicoU  and  John  W.  Boothby  for  respondent. 
The  agreement  was  so  indefinite  and  uncertain  that  no  action 
for  a  hreach  of  it  will  lie.  {Buckmdster  v.  C,  I.  Co.^  5  Daly, 
313 ;  CampheU  v.  Jimenea^  7  Misc.  Rep.  77 ;  Harper  v.  Ilaa^ 
sard^  113  Mass.  187;  Peacock  v.  Cumminge^  46  Penn.  St. 
344 ;  Coffin  v.  Landis,  46  Penn.  St.  426 ;  Van  Slyck  v.  B. 
Ins.  Co.,  115  Cal.  644 ;  Gates  v.  Fay,  53  Mich.  181 ;  WardeU 
V.  Williams,  62  Mich.  50 ;  Dayton  v.  Stone,  69  N.  W.  Rep. 
515.)  The  plaintiff  could  in  no  event  recover  more  than 
nominal  damages.  {Todd  v.  Garnhle,  148  N.  Y.  382.)  The 
extra  allowance  of  costs  granted  to  the  defendant  was  author- 
ized by  the  provisions  of  the  Code  of  Civil  Procedure. 
{Brady  v.  Durhro^o,  2  E.  D.  Smith,  78;  Lamdon  v.  Van 
Etten,  57  Hun,  122 ;  S.  S.  G.  Co.  v.  J.  M.  Co.,  61  Hun,  336.) 

Gray,  J.  This  action  was  brought  to  recover  damages  for 
the  breach  of  a  contract  in  writing  entered  into  between  the 
parties,  wherein  the  plaintiff  agreed  to  deliver  to  the  defend- 
ant the  night  news  report  of  the  former  for  publication  every 
morning  in  the  city  of  New  York  and  the  defendant  agreed 
to  receive  the  said  news  report,  "  and  to  pay  to  the  first  party 
(the  plaintiff)  therefor  a  sum  not  exceeding  three  hu/ndred  dol- 
lars during  ea^h  and  every  week  that  said  news  report  is 
received  hy  the  second  party  {the  defendant)  until  the  first 
day  of  January  in  the  year  1900,  it  being  understood  and 
agreed  that  said  news  report  continue  to  be  fully  equal  in 
quality  and  quantity  to  its  present  average  standard."  It 
was,  also,  further  provided  that  the  defendant "  shall  have  the 
right  to  receive  the  said  news  report  without  interruption 
from  and  after  the  first  day  of-  January,  in  the  year  1900,  and 
the  first  party  (the  plaintiff)  shall  continue  to  deliver  the  same 
if  required  by  the  second  party  at  a  price  which  shall  be  fair 
and  equitable  to  both  of  the  parties  hereto,  provided  that  such 
price  shall  not  be  more  than  any  other  daily  morning  news- 
paper in  the  city  of  New  York  shall  be  required  to  pay  to  the 
first  party  for  the  same  news  report." 

This  contract  was  made  in  July,  1892,  and  the  parties  pro- 
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ceeded  under  it  until  January  Ist,  1894 ;  the  plaintiff  furnish- 
ing its  news  report  to  the  defendant  and  the  defendant  pay- 
ing therefor  the  sum  of  $300  in  each  week.  A.  few  days 
before  January  1st,  1894,  the  defendant,  through  its  manager, 
notified  the  plaintiff  in  a  letter  to  cease  sending  the  news 
report  on  the  first  of  January,  and  that  after  that  date  it  would 
not  pay  for  the  same.  The  letter,  in  which  this  notice  was 
conveyed,  contained  the  statement  that  it  had  become  neces- 
sary to  make  a  reduction  in  the  cost  of  the  defendant's  news 
service  and  that  the  plaintiff  had  declined  to  make  any  con- 
cessions. In  a  brief  correspondence,  which  ensued  during 
the  next  few  weeks,  the  subject  of  a  concession  in  price  was 
discussed  between  the  parties ;  but  nothing  came  of  it.  There- 
opon  the  plaintiff  brought  this  action  and  demanded  judg- 
ment for  damages  in  the  sum  of  upwards  of  $93,000,  upon 
the  basis  of  its  right  to  $300  a  week  from  January  let,  1894, 
to  January  1st,  1900.  The  trial  court  denied  a  motion  to  dis- 
miss the  complaint ;  and,  at  the  close  of  the  plaintiff's  case, 
the  defendant  offering  no  evidence,  a  verdict  was  directed  for 
the  plaintiff  in  the  sum  of  six  cents,  upon  the  ground  that 
there  was  a  technical  breach  of  the  contract  for  which  only 
nominal  damages  might  be  awarded.  The  judgment  entered 
thereupon  was  affirmed  by  the  Appellate  Division,  in  the  first 
department,  and  the  plaintiff's  appeal  to  this  court  presents 
this  as  the  main  question  for  our  consideration ;  whether  the 
contract  was  so  indefinite,  by  reason  of  its  failure  to  state  the 
price  to  be  paid  by  the  defendant,  as  to  preclude  a  recovery 
of  substantial  damages  for  its  breach.  The  appellant  claims 
that,  inasmuch  as  the  language  of  the  contract  bound  the 
defendant  to  pay  a  sum  "  not  exceeding  $300  a  week,"  by  pay- 
ing that  sum  for  a  period  of  time,  it  had  bound  itself  through 
a  practical  construction  of  the  instrument  and  it  is,  also, 
argued  that  the  contract  should  be  construed  as  one  "  to  recover 
the  reasonable  value  of  the  news  service  for  the  unexpired 
term  of  the  contract,  less  the  cost  of  performance." 

If  this  were  a  case  where  the  contract  of  the  parties  was 
merely  ambiguous  in  its  terms,  it  might  be  permissible  to 
52 
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explain  them  by  evidence  of  their  acts  and  thus  to  show  a 
practical  construction  ;  but  the  difficulty  with  this  instrument 
lies  deeper.  It  lacked  support  in  one  of  its  essential  elements ; 
in  the  absence  of  a  statement  of  the  price  to  be  paid.  That 
was  a  defect,  which  was  radical  in  its  nature  and  which  was 
beyond  the  reach  of  oral  evidence  to  supply ;  for,  if  the  inten- 
tion of  the  parties,  in  so  essential  a  particiilaf,  cannot  be  ascer- 
tained from  the  instrument,  neither  the  court,  nor  the  jury, 
will  be  allowed  to  make  an  agreement  for  them  upon  the  sub- 
ject. It  is  elementary  in  the  law  that,  for  the  validity  of  a 
contract,  the  promise,  or  the  agreement,  of  the  parties  t«  *^ 
must  be  certain  and  explicit  and  that  their  full  intention 
be  ascertained   to  a  reasonable  degree  of  certainty.     ^  ^^ 

agreement  must  be  neither  vague,  nor  indefinite,  and,  if  f^  *^'* 

defective,  parol  proof  cannot  be  resorted  to.     (1  Com  C^/'^ 

Contracts,  3 ;  1   Chitty  on  Contracts,  92 ;  Elmore  v.  jf% 

cote,  5  B.  &  C.  583;  Blagden  v.  Bradhear,  12  Vf  \S  ^ 

Williams  v.  Morris^  96  U.  S.  at  p.  456 ;  Parkhurs  \^%IS 

Cortlandt,  1  Johns.  Ch.  273  ;  Stoyie  v.  Browning,  f  *^-^^/f''l 

598-604-.)     The  latter  case  is  not  parallel  in  its  far  ^!^     H 

question  arose  whether  there  was  a  sufficient  memoi  -^^^t^^ 

the  contract  for  the  sale  of  the  goods  to  satisfy  tl  ,  -"sf'K^ 

ments  of  the  Statute  of  Frauds,  and  a  letter  of  thr  ^'^   *^fi\i 

was  relied  upon  for  the  purpose.     Judge  Rapai  ^^  ^^''^'^^^ 

that  it  did  not  **  state  the  price,  or  any  of  the  '  ^  % .  "^\*  *^^  ^ 

contract.     Those  deficiencies  cannot  be  supplied  ^V  ^^'^'^%^ 

dence.     All  the  essential  parts  of  the  contract  *,.%/  V-  ^ 

denced  by  the  writing.     This  objection,  withoi  *«,   '"^    S{ 

others,  is  conclusive."     The  rules  of  eviden(  ^O*'^ 

testimony  with  reference  to  the  understanding 
or  to  supply  omissions,  and  permit  it,  only,  whe. 
necessary  to  explain  the  meaning  of  some  technical, 
ous  language  used.     It  will  not  permit  it  to  vary  the  i 
the  contract  itself  by  inserting  in  the  writing  what  \^ 
there.     (1  Greenl.  Evid.  sees.   275-277,  282 ;  Drake  v.  Ae. 
7/um,  97  N.  Y.   230-236.)      In  Drake  v.  Seaman,  {»upra\ 
where  the  question  arose  as  to  the  sufficiency  of  the  memo- 
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randum  of  the  parties'  contract,  in  an  action  for  its  breach, 
Judge  Finch  cites  the  language   above  given  from  Judge 
Rapallo's  opinion  in  Stone  v.  Browning^  in  support  of  the 
established  rule  that  the  Statute  of  Frauds  requires  that  the 
memorandum  contain  all  the  material  terms  of  the  contract 
between  the  parties  and  that  "  it  must  show  on  its  face  what 
the  whole  agreement  is  so  far  as  the  same  is  executory,  and 
remains  to  be  performed,  and  rests  upon  unfulfilled  promise." 
This  was  an  executory  contract,  which  attempted  to  pro- 
vide, over  a  period   of  years,  for  the  furnishing  of   news 
reports  on  each  day,  with  a  figure  stated  as  the  limit  which 
the  price  to  be  paid  each  week  must  not  exceed.      There  is, 
thus,  no  rate  of  compensation,  nor  price  fixed,  at  which  the 
defendant  was  bound  to  take  and  pay  for  the  news  report, 
and  the  element  of  mutuality,  in  that  respect,  was  wanting. 
It  was  nearly  as  defective,  in  that  respect,  as  was  the  agree- 
ment in  Brmnley  v.  Jefferies^i^  Vernon,  415) ;  where  it  was 
provided  that  the  plaintiff  should  have  a  certain  estate  for 
£1,500  less  than  any  other  purchaser  would  give  for  it.     The 
agreement  was  held  to  be  objectionable  for  want  of  mutuality 
and  as  not  obligating  the  plaintiff  to  take  the  estate  at  any 
price.     In  Browne  on  the  Statute  of  Frauds  there  is  a  discus- 
sion upon  the  subject  of  the  applicability  of  the  St'-^^pcra- 
Frauds  in  the  case  of  an  executory  contract  anr"^^!©?  to  agree 
Acebal  v.  Levy,  (10  Bingh.  376),  and  of  Ho  *vhether  it  should 
10  %b,  482),  are  referred  to.     (Sec.  377.)    on  the  subsequent 
^.  was  observed  by  Chief  Justice  Tindai  -  anything  remained 
ises  of  an  executory  contract  of  purcha^ct-matter  of  the  con- 
irties  are  altogether  silent  as  to  the  p-forceable   instrument, 
e  want  of  any  agreement  a;8  to  pric  tbe  past,  for  the  news 
parties  naust  have  intended  to  sell  "Wledgment  of  an  obliga- 
price,  may  be  a  question  of  some  d©  whole  contemplated  life 
law  makes  that  inference  wherc^^TTERSox  observed  at  the 
the  acceptance  of  the  goods  by  ^^^  ^^^^  the  parties  recognized 
vent  the  injustice  of  the  def »  or  indefinite,  as  to  the  price, 
paying  for  them.     But  it  r^  <^he  efforts  to  come  to  a  mutual 
same  reason  applies  to  a  c  -"^  "pon  the  subject.     The  defend- 
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only,  and  where  the  goods  are  still  in  the  possession,  or  under 
the  control,  of  the  seller."     I  do  not  think  that  the  force  of 
the  doubt,  which  the  chief  justice  expressed  in  Acehal  v. 
Levy  J  was  affected  by  his  opinion  shortly  after  expressed  in 
Hoadly  v.  M^Laine.     The  facts  of  that  case  were  such  as, 
naturally,  to  take  it  out  of  the  statute.     That  was  an  action 
against  the  defendant  for  not  accepting,  and  paying  for,  a  car- 
riage made  under  his  written  order  by  the  plaintiff.    The  ques- 
tion was  whether,  as  the  price  was  left  uncertain,  the  statute 
applied  to  such  an  executory  contract.     It  was  observed  by 
Chief  Justice  Tindal  that  a  contract  for  a  sale  of  a  commodity, 
in  which  the  price  is  left  uncertain,  is,  in  law,  a  contract  for  what 
the  goods  shall  be  found  to  be  reasonably  worth,  and  he  held, 
applying  that  principle  to  the  case  at  bar,  that,  as  it  appeared  that 
the  defendant  had  written  to  the  plaintiff,  desiring  that  he  would 
send  his  bill  for  the  carriage  and  announcing  his  intention  to 
have  it  out  immediately,  the  facts  showed  that  he  knew  he 
was  to  pay  a  reasonable  charge  when  the  article  was  made  up, 
and  that  "  taking  the  whole  together  there  can  be  no  doubt 
that  there  is  a  sufficient  memorandum  of  the  bargain."     It  is 
evident  from  his  opinion,  as  it  is  from  the  other  opinions,  that 
the   facts,  in  the   subsequent  writings  and  conduct  of   the 
mStj'Ctj^ant,  were  regarded  as  evidencing  his  undertaking  to 
was  reliea  carriage  quantum  valehat.     (See  also  Goodfncm  v. 
that  it  did  not^  N.  574.) 

contract.  Those  (.  to  these  authorities  as,  possibly,  throwing 
dence.  All  the  es»  the  discussion,  and  not  as  exactly  appli- 
denced  by  the  writiion  before  us  is  whether  the  contract  of 
others  is  conclusive,  at  legally  complete  character  as  would 
testimony  with  referent  under  it.  For  what  had  been  fur- 
or to  supply  omissions,  adefendant  had  paid.  It  merely  takes 
necessary  to  explain  the  mlonger  obligated  to  receive  and  pay 
ous  language  used.  It  wif-ice  could  not  be  agreed  upon, 
the  contract  itself  by  ir  ^  where  work  has  been  done,  or 
there.     (1  Greenl.  Evi  recovery  may  be  based  upon 

7nan   97  N.  Y.  230-25x>.^        ^^alehant ;  but,  where  a  con- 
where  the  question  arose  as  to    -  and  requires  performance 
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over  a  future  period  of  time,  as  here,  and  it  is  silent  as  to  the 
price  which  is  to  be  paid  to  the  plaintiff  during  its  term,  I  do 
not  think  that  it  possesses  binding  force.  As  the  parties  had 
omitted  to  make  the  price  a  subject  of  covenant,  in  the  nature 
of  things,  it  would  have  to  be  the  subject  of  future  agree- 
ment, or  stipulation,  and,  to  use  the  language  of  the  opinion 
in  Buckmdster  v.  Consumers'*  Ice  Co,y  (5  Daly,  313),  if  the 
price  each  week  was  to  be  by  future  agreement,  the  contract 
was  not  legally  binding  on  either  party,  as  neither  could  be 
compelled  to  agree  with  the  other. 

In  Kennedy  v.  McKone^  (10  App.  Div.  88),  which  is  cited 
by  the  appellant,  the  contract  of  the  plaintiff  to  do  certain 
work  for  the  defendant  was  fully  executed  and  the  plaintiff's 
action  was  to  recover  for  the  work  which  he  had  actually 
done.  The  contract  was  indefinite  as  to  price  and  provided 
that  it  should  not  exceed  $1,500 ;  but,  as  the  work  had  been 
done  upon  the  defendant's  house,  the  court  permitted  the 
recovery  of  its  reasonable  value  within  the  limit  of  the  sum 
named.  The  case  is  not  parallel.  Here,  the  defendant  had 
declined  to  be  bound  by  the  contract,  or  to  take  any  further 
reports  from  the  plaintiff  thereafter. 

The  effect  upon  the  instrument  of  its  indefiniteness,  or 
uncertainty,  as  to  the  price  to  be  paid,  was  to  make  it  opera- 
tive only  so  long  as  the  parties  chose,  and  were  able,  to  agree 
upon  the  price  per  week.  In  other  words,  whether  it  should 
have  contractual  force,  would  depend  upon  the  subsequent 
agreement  of  the  parties  and,  manifestly,  if  anything  remained 
to  be  done  by  them,  relating  to  the  subject-matter  of  the  con- 
tract, it  was  an  incomplete  and  unenforceable  instrument. 
The  payment  of  $300  each  week  in  the  past,  for  the  news 
report  furnished,  was  not  an  acknowledgment  of  an  obliga- 
tion to  pay  that  amount  during  the  whole  contemplated  life 
of  the  contract,  as  Mr.  Justice  Patterson  observed  at  the 
Appellate  Division.  It  is  evident  that  the  parties  recognized 
their  contract  to  be  uncertain,  or  indefinite,  as  to  the  price, 
from  their  correspondence  and  the  efforts  to  come  to  a  mutual 
understanding  and  agreement  upon  the  subject.     The  defend- 
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ant  committed  a  technical  breach  of  its  agreement  to  receive 
the  news  reports  from  the  defendant ;  but,  because  of  the 
indefinitenoss  of  the  obligation,  only  nominal  damages  were 
recoverable.  There  was  no  price  fixed  by  the  contract  and 
the  defect  could  not  be  supplied  by  parol.  There  was  lack- 
ing,  therefore,   any   basis   for  establishing  any   measure  of 


At  the  close  of  the  trial  an  exception  was  taken  to  the 
granting  of  the  defendant's  motion  for  an  extra  allowance 
and  it  is  now  argued,  in  behalf  of  the  plaintiif,  that  it  was 
unauthorized  by  law.  I  think  that  no  error  was  committed 
in  this  respect.  The  Code  of  Civil  Procedure  denies  costs  to 
the  plaintiff,  unless  he  recovers  the  sum  of  $50,  or  more, 
(Sec.  3228),  and  provides,  (Sec.  3229),  that  "  the  defendant  is 
entitled  to  costs,  of  course,  *  *  *  unless  the  plaintiff  is 
entitled  to  costs."  The  provision  which  authorizes  the  grant- 
ing of  an  additional  allowance  in  difficult  cases  is  contained 
in  the  chapter  on  costs,  (Sec.  3253),  and  reads  that  "  the  court 
may  also,  in  its  discretion,  award  to  any  party  a  further  sum 
*  *  *  in  any  action  *  *  *  where  a  defense  has  been 
interposed,  a  sum  not  exceeding  five  per  centum  upon  the  sum 
recovered  or  claimed,  or  the  value  of  the  subject-matter 
involved."  There  is  no  Hraitation  in  this  language  to  the 
party  in  whose  favor  the  verdict,  or  the  judgment,  runs. 
The  additional  allowance  is  treated  as  a  part  of  the  costs  of 
the  action,  to  which  a  party  becomes  entitled.  The  defend- 
ant, here,  by  reason  of  the  plaintiff's  recovering  less  than  $50, 
was,  in  fact,  the  prevailing  party,  and  became  entitled  to  the 
costs  of  the  action.  (See  Landon  v.  Van  Etten^  57  Hun,  122 ; 
Safety  Steam  Generator  Company  v.  Dickson  Mfg,  Company^ 
61  ib.  335.) 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Haight,  Cullen  and  Werkeb, 
J  J.,  concur ;  Landon,  J.,  dissents. 

Judgment  affirmed. 


1900.]       DisBKow  V.  Westchester  Hardwood  Co.  415 


N.  Y.  Rep.]  Statement  of  case. 


Livingston  Disbrow,  Respondent,  v.  Westchester  Hardwood       g^^^   572 
Company,  Appellant.  ^""'"^" 

1.  Damages — Measure  op,  for  Cutting  Timber  Resulting  in  Injury 
to  the  Freehold.  Where  the  defendant  under  a  contract  with  the  plain- 
tiff was  entitled  to  cut  certain  timber  upon  the  premises  of  the  latter,  and 
unlawfully  cuts  other  timber,  both  on  land  covered  and  land  not  covered 
by  the  contract,  to  the  injury  of  the  freehold,  the  measure  of  damages  is 
the  difference  between  the  value  of  the  land  after  defendant  has  cut  the 
timber  which  it  was  entitled  to  cut  and  it^  value  after  all  the  unauthorized 
cutting. 

2.  Separate  Recovery  por  Value  of  Timber  Cut,  Erroneous. 
Where  the  cutting  of  timber  from  lands  not  embraced  within  the  terms 
of  the  contract  is  an  injury  to  the  freehold  and  a  recovery  is  had  there- 
for, an  additional  recovery  for  the  va!ue  of  the  timber  cut  cannot  be 
upheld. 

DUbrow  V.  Westchester  Hdrdicood  Co.,  17  App.  Div.  610,  reversed. 

(Argued  October  29,  1900;  decided  November  16,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  22,  1897,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  action  was  brought  to  restrain  the  defendant  from 
cutting  and  felling  any  timber  upon  plaintiflPs  lands,  and  from 
removing  therefrom  any  of  the  wood  or  timber  previously 
cut  and  felled,  except  in  accordance  with  the  provisions  of  the 
contract  hereinafter  set  forth,  and  to  recover  damages  for  the 
wrongful  cutting  and  destruction  of  wood  and  timber  not 
within  the  terms  of  said  contract. 

On  the  9th  of  January,  1895,  the  plaintiflE  was  the  owner 
of  certain  lands  situated  in  the  town  of  New  Rochelle,  West- 
chester county,  N.  Y.  The  property  consisted  of  two  parcels, 
one  of  which  was  known  as  the  Underhill  farm  and  the  other 
as  the  Disbrow  farm  homestead,  comprising  altogether 
about  one  hundred  eighty-five  acres.  These  lands  contained 
about  forty-six  acres  of  woodland,  a  part  of  which  is  described 
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as  "  wood  lot  on  homestead  of  L.  Disbrow ; "  another  as  "  wood 
lot  on  Underhill  Farm ; "  a  third  designated  as  "  pasture  and 
small  wood  lot  not  sold  ; "  and  the  fourth  as  "  wood  lot  south 
of  the  orchard  and  immediately  west  of  the  southerly  portion 
of  the  wood  lot  on  the  Underhill  Farm." 

On  said  9th  day  of  January,  1895,  the  plaintiff  entered  into 
a  contract  with  the  defendant,  of  which  the  following  is  a 
copy: 

"  For  the  consideration  of  one  thousand  dollars  ($1,000.00) 
the  receipt  of  which  is  hereby  acknowledged,  I  hereby  sell  to 
the  Westchester  Hardwood  Company  all  the  standing  wood 
measuring  more  than  6'  diameter  at  stumps,  said  wood  being 
located  as  follows : 

"  (1)  Consideration,  $700.00.  Wood  in  wood  lot  on  Under 
hill  Farm  line,  N.  S.  corner  adjoining  cross  road  leading  from 
North  St.  to  Friends  Meeting  House. 

"  (2)  Consideration,  $300.00.  Wood  in  wood  lot  on  home- 
stead of  L.  Disbrow.  I  except,  however,  from  above  about 
25  locust  trees  measuring  more  than  6"  diameter.  I  further 
give  the  Westchester  Hardwood  Company  the  right  to  put 
up  mill  and  shanties  necessary  for  them  to  proceed  to  cut  and 
saw  trees,  and  have  said  mill  and  shanties  remain  there  until 
April  1st,  1896.  The  Westchester  Hardwood  Company 
agrees  to  remove  above-mentioned  mill  and  shanties  upon 
30  days'  notice  being  given  them  by  me  in  writing  after  April 
1st,  1896.  Cut  wood  and  lumber  may  remain  thereafter,  if  it 
should  be  necessary  for  them  to  leave  it  there,  on  such  spots 
as  may  not  be  needed  for  laying  out  streets,  &c. 

"I  further  agree  to  permit  the  Westchester  Hardwood 
Company  to  cart  from  wood  lot  of  homestead  of  L.  Disbrow, 
to  wood  lot  en  Underhill  Farm  across  the  clear  land  when 
crops  will  not  be  interfered  with,  as  designated  on  map. 
During  the  crop  season  the  other  road  is  designated  on 
map." 

The  trial  court  found  that  the  defendant  entered  upon  said 
lands  within  a  few  days  after  the  date  of  said  contract,  and 
proceeded  to  cut  and  fell  standing  timber,  not  only  upon  the 
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wood  lot  on  the  Underbill  and  Disbrow  lots  mentioned  in  said 
contract,  but  also  upon  ^'pasture  and  small  wood  lot"  and 
"  the  wood  lot  south  of  the  orchard  "  which  had  not  been  sold 
by  the  plaintiff,  and  upon  which  the  defendant  had  no  right 
to  enter. 

It  also  found  that  the  defendant  had  cut  and  felled  not 
only  the  standing  wood,  trees  and  timber  over  6"  in  diameter  at 
the  butt  which  were  upon  said  wood  lots  sold  to  the  defendant, 
and  such  other  and  smaller  trees  of  less  diameter  which  were 
necessarily  cut  and  broken  in  felling  the  trees  and  timber  over 
6'  in  diameter,  as  contemplated  by  said  contract,  but  also  care- 
lessly and  unnecessarily  cut  and  felled  a  large  number  of  the 
standing  wood  and  trees  of  smaller  growth  than  G'^  in  diame- 
ter upon  said  wood  lots,  and  in  fact  cut  down  all  the  standing 
wood  and  trees  that  were  of  value  upon  said  two  wood  lots, 
except  a  fringe  of  trees  near  plaintiff's  residence,  between 
eighty  and  ninety  of  which  were  over  6^  in  diameter,  and  also 
excepting  twenty-five  locust  trees  on  one  of  the  wood  lots 
which  were  reserved  by  the  contract. 

It  was  further  found  that  the  defendant  also  entered  upon 
the  wood  lot  designated  as  "  pasture  and  small  wood  lot  not 
sold"  and  the  "wood  lot  south  of  the  orchard,"  and  without 
the  authority  or  permission  of  the  plaintiff  cut,  felled  and 
removed  all  the  standing  trees  and  timber,  with  the  exception 
of  a  few  trees  of  a  character  and  species  which  were  of  no 
value,  and  has  cut  and  felled  virtually  all  of  the  wood  and 
timber  and  standing  trees  on  said  wood  lots  so  as  to  leave  the 
plaintiff's  farm  bare  of  wood,  thus  inflicting  serious  injury  to 
the  plaintiff's  whole  farm  and  to  the  freehold,  and  depreciat- 
ing its  value. 

In  its  eleventh  and  twelfth  findings  of  fact  the  court  goes 
into  detail  as  to  the  number  of  trees  thus  cut,  felled  and 
removed,  and  fixes  the  value  of  the  mature  wood  and  timber, 
which  had  a  value  apart  from  the  wood  lot,  at  the  sum  of 
$224.00. 

In  its  thirteenth  finding  of  fact  the  court  further  finds : 
53 
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"  That  by  reason  of  the  defendant's  acts  in  unnecessarily  cut- 
ting the  small  standing  wood  and  trees  in  said  lots  npon  the 
plaintiff's  said  farms,  and  by  virtually  destroying  said  wood 
lots  aud  leaving  the  plaintiff's  farm  bare  of  standing  wood 
and  trees,  it  has  depreciated  and  injured  the  whole  property 
of  the  defendant  and  damaged  his  freehold  to  the  extent  and 
in  the  sum  of  $2,500.00." 

As  conclusions  of  law  the  court  finds,  among  other  things : 
(1)  That  the  plaintiff  "  is  entitled  to  recover  such  damages  to 
his  freehold  as  have  been  occasioned  by  the  cutting,  felling 
and  destruction  by  defendant,  or  its  servants  and  agents,  of 
all  the  standing  wood  and  trees  6^  in  diameter,  or  under,  at 
the  butt,  from  the  two  wood  lots  specified  in  the  contract  and 
diagram  as  the  '  wood  lot  on  homestead  of  L.  Disbrow '  and 
'  wood  lot  on  Underhill  Farm '  which  were  wantonly,  care- 
lessly or  unnecessarily  destroyed,  cut  or  broken  down  in  fell- 
ing the  trees  over  6'  in  diameter  mentioned  in  the  contract. 

"  (2)  And  plaintiff  is  also  entitled  to  recover  damages  to  his 
freehold  by  reason  of  the  cutting  and  removal  of  the  stand- 
ing wood  and  trees  from  the  two  wood  lots  not  designated,  as 
above  stated  upon  said  diagram,  and  which  in  this  action  are 
described  as  the  '  orchard  wood  lot '  and  the  '  pasture  and  small 
wood  lot  not  sold,'  in  which  said  two  lots  last  named  defendant 
was  not  authorized  by  said  contract  or  otherwise  to  cut. 

"  (3)  I  further  find  and  decide  that  the  plaintiff  is  entitled  to 
recover  of  the  defendant  the  sura  of  $2,500.00  for  the  dam- 
ages and  injury  to  the  freehold  and  whole  property  by  reason 
of  the  cutting,  felling  and  destruction  of  the  standing  wood 
and  trees  which  defendant  cut  and  destroyed  unnecessarily  in 
all  the  wood  lots  upon  the  whole  property,  and  including  all 
which  was  cut  in  the  wood  lots,  where  defendant  had  no  right 
to  cut  under  the  contract. 

"  (4)  I  further  find  and  decide  that  in  addition  thereto,  plain- 
tiff is  entitled  to  recover  the  sum  of  $224.00,  the  value  of  the 
timber  trees  cut  and  felled  on  the  '  pasture  and  small  wood 
lot  not  sold,'  and  in  the  ^wood  lot  south  of  the  orchard^ 
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which  were  cut  and  felled  west  of  the  rail  fence  in  said  last- 
mentioned  wood  lot." 

The  other  features  of  the  court's  findings  and  conclusions 
which  need  to  be  considered  will  be  referred  to  in  the  opinion. 

Edwin  Countrymcm  for  appellant.  The  court  erred  in 
adopting  as  the  rule  of  damages  the  diflference  between  the 
value  of  185  acres  of  the  land,  with  the  wood  cut  off  of  two  of 
the  wood  lots  as  per  contract,  and  tlie  value  of  the  land  af  tc  r 
the  defendant  had  finished  felling  trees  thereon ;  in  other 
words,  the  injury  to  that  amount  of  land  caused  by  the  wrong- 
ful cutting  of  the  full-grown,  as  well  as  the  young  and  grow- 
ing, trees.  (3  Sedg.  on  Dam.  [8th  ed.]  §  933  ;  Dioight  v.  E.^ 
a  <&  N,  R.  R.  Co,,  132  N.  Y.  199  ;  3  Suth.  on  Dam.  [2d  ed.] 
§1019;  Wallace  v.  Goodall,  18  N.  H.  439;  Livingston  v. 
R.  C.  Co.,  L.  R.  [5  App.  Cas.]  25  ;  Jegon  v.  Vivian,  L.  R. 
[6  Ch.  App.]  742  ;  Martin  v.  Porter,  5  M.  &  W.  351 ;  Wild 
V.  Holt,  9  M.  &  W.  672 ;  Morgan  v.  Powell,  3  Ad.  &  El.  [N. 
S.]  278;  W,  W.  Co.  v.  TJ.  S.,  106  U.  S.  432 ;  Eoote  v.  Mei" 
rUl,  54  N.  H.  490  ;  Beede  v.  Lampney,  64  N.  H.  510.)  The 
rulings  of  the  court  on  the  question  of  damages  were  utterly 
inconsistent  with  each  other  and  with  the  general  rule  of  dam- 
ages adopted  by  the  court,  and,  as  a  result  of  such  inconsist- 
ency, the  defendant  was  mulcted  in  a  much  larger  amount 
than  under  the  rule  the  plaintiff  was  entitled  to  recover. 
{Evans  v.  K  G,  Co,,  148  N.  Y.  113.)  The  court  erred  in 
holding,  as  a  conclusion  of  law,  that  the  plaintiff  was  entitled 
to  judgment  restraining  the  defendant,  its  agents  and  servants, 
from  removing  any  of  the  timber  trees,  saw  logs  or  cord  wood 
cut  therefrom  on  the  pasture  and  wood  lot  not  sold,  or  upon 
the  wood  lot  south  of  the  pasture,  and  which  was  thereon  at 
the  time  of  the  commencement  of  the  action.  {Osterhout  v. 
Roberts,  8  Cow.  43 ;  Thurst  v.  West,  31  N.  Y.  210 ;  Mars- 
den  V.  Ciymell,  62  N.  Y.  215,  220  ;  Terry  v.  Munger,  121  N. 
Y.  161,  165  ;  Fowler  v.  B,  S,  Bank,  113  N.  Y.  450;  Bank 
of  Beloit  V.  Beale,  34  N.  Y.  473 ;  Kennedy  v.  Thorpe,  51 
N.  Y.  174 ;  Youmans  v.  Bell,  151  N.  Y.  230.) 
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Wilaofi  Brown^  Jr.^  for  respondent.  The  measure  of  dam- 
ages when  growing  timber  trees  are  cut  is  the  diflFerence  in 
the  value  of  the  realty  before  and  after  the  trespass.  {Uardera 
V.  liarders^  26  Barb.  409 ;  Humes  v.  Proctor^  73  Hun,  265 ; 
Edaall  V.  Howell^  86  Hun,  424 ;  Johnatmi  v.  Kathan^  88 
Hun,  456;  3  Sedg.  on  Dam.  [8th  ed.]  45,  §  933;  Chipman  v. 
Hihbard,  6  Cal.  162 ;  WaUace  v.  Goodall,  18  N.  H.  439 ; 
Argotsinger  v.  VineSy  82  N.  Y.  308 ;  Van  Deusen,  v.  Young ^ 
29  Barb.  9 ;  Montgomery  v.  Locke^  72  Cal.  75 ;  Carter  v. 
Pitcher,  68  N.  Y.  S.  R.  661.)  The  measure  of  damages  to 
the  property  or  freehold  is  the  value  of  the  standing  trees  to 
the  land,  and  that  damage  would  be  created  if  such  trees  and 
wood  were  felled  and  left  upon  the  ground  for  plaintiffs  use. 
(LongfeUow  v.  Quinhy^  33  Me.  457.) 

Werner,  J.  The  unanimous  affirmance  below,  of  the  judg- 
ment under  review,  obviates  the  necessity  of  examining  the 
facts  further  than  is  essential  to  the  proper  disposition  of  the 
exceptions  upon  which  the  appellant  relies. 

Appellant's  first  challenge  to  the  validity  of  this  judgment 
is  based  upon  exceptions  taken  to  the  rule  of  damages  laid 
down  by  the  court.  It  is  urged  that  it  was  error  for  the 
court  to  adopt  the  rule  that  the  plaintiff  was  entitled  to 
recover  the  difference  between  the  value  of  the  land  with  the 
wood  cut  oflf  the  two  lots,  as  per  contract,  and  the  value  of  the 
land  after  all  the  cutting,  including  that  which  was  unautlior- 
ized  by  the  contract.  In  support  of  this  contention  the  learned 
counsel  for  the  appellant  cites  many  cases  in  other  jurisdictions 
which  lay  down  the  rule  that,  for  trespass  in  cutting  full-grown 
timber,  the  market  value  of  the  wood  is  the  measure  of  damages. 
This  is  undoubtedly  the  rule  which  still  obtains  in  this  state, 
and  there  is  nothing  to  the  contrary  in  Dwight  v.  i?.,  C.  <&  iV. 
JR.  E.  Co,  (132  N.  Y.  199),  and  the  cases  there  cited.  The 
reason  for  the  rule  that  the  value  of  the  wood  is  the  measure 
of  damages  in  the  wrongful  cutting  of  mature  timber,  is  that 
usually,  in  such  cases,  no  injury  is  done  to  the  land.  When 
there  is  no  such  injury  the  value  of  the  wood  is  the  accurate 
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and  complete  measurer  of  compensation.  But  this  rule  like 
all  others  has  its  exceptions.  One  need  not  wander  very  far 
outside  of  the  record  before  us  for  an  illustration  of  injury  to  a 
freehold  in  denuding  it  of  timber,  whether  it  be  young  or 
mature,  or  both.  In  such  a  case  the  boasted  efficacy  of  the 
law  to  right  every  wrong  would  fall  far  short  of  its  promise  if 
the  injured  owner  of  the  freehold  were  limited  to  a  recovery 
of  the  naked'  value  of  the  wood.  It  is  this  distinction  between 
a  case  where  the  complaining  owner  may,  or  must  be,  satisfied 
with  the  mere  value  of  the  wood  taken,  and  one  where  the 
loss  of  the  wood  taken  is  merely  incidental  to  the  greater 
injury  done  to  the  freehold,  that  is  emphasized  by  the  decision 
in  Dioight  v.  K,  0.  c&  N,  R,  R,  Co.  (mpra). 

In  the  cases  before  us  the  application  of  this  distinction  is 
made  obvious  by  the  terms  of  the  contract.  All  trees  upwards 
of  six  inches  in  diameter,  except  a  few  which  were  specifically 
reserved,  were  treated  as  mature  and  fit  for  cutting ;  while  all 
below  those  dimensions  were  regarded  as  growing  timber 
not  to  be  interfered  with  further  than  was  necessary  in  the 
felling  of  the  mature  trees.  Without  further  elaboration  of  the 
theory  upon  which  the  distinction  above  adverted  to  is 
founded,  we  conclude  that  if  the  learned  trial  court  had  con- 
sistently applied  and  adhered  to  the  rule  of  damages  chal- 
lenged by  the  appellant  it  would  not  be  disturbed  by  this 
court. 

This  leads  us  to  the  consideration  of  appellant's  next  con- 
tention, which  is  that  this  rule,  although  once  adopted,  was 
not  adhered  to  throughout  the  inquiry  upon  the  subject  of 
damages.  The  exceptions  taken  under  this  head  raise  one  of 
the  serious  questions  in  the  case.  The  first  witness  who  tes- 
tified upon  the  subject  of  damages  was  the  plaintiff  himself. 
Under  proper  objections  and  exceptions  he  was  interrogated 
as  to  the  value  of  his  property  before  the  execution  of  the 
contract  of  January  9,  1895,  with  the  defendant,  and  then  as 
to  its  value  after  all  the  cutting  of  timber.  This  inquiry  was 
pursued  with  variations  in  the  form  of  the  questions  until  the 
court  announced  that  "all  the  rulings  and  proceedings  in 


422  DiSBRow  V.  Westchester  B[ardw<x)d  Co.       [Nov., 


Opinioti  of  the  Court,  per  Werner,  J.  [Vol   164. 

respect  to  the  measure  of  damages  in  this  action "  are 
stricken  out.  Thereupon  the  plaintiff  was  recalled  and  the 
following  questions  were  put  to  him :  "  Wliat  was  the  value 
of  your  property  with  the  trees  cut  off  over  6'^  in  diameter 
at  the  butt,  and  with  such  smaller  trees  cut  and  destroyed, 
also  as  were  necessarily  felled  or  destroyed  iu  cutting  and 
felling  those  over  6^  in  diameter  at  the  butt,  upon  those 
two  wood  lots  which  were  sold  under  the  contract  ? "  After 
answering  this  question  the  plaintiflE  was  asked :  "  What 
was  the  value  of  your  property  when  the  defendant  finished 
felling  trees  thereon  ? "  These  same  questions,  with  slight 
changes,  were  put  to  the  same  witness  at  different  points 
in  his  examination.  These  latter  questions,  as  will  be 
observed,  were  in  exact  accordance  with  the  rule  of  damages 
above  referred  to  as  applicable  to  the  facts  of  this  case. 
Since  the  defendant  had  the  right  by  virtue  of  its  con- 
tract to  cut  a  certain  portion  of  plaintiff's  timber,  the 
proper  inquiry  vvas :  First^  the  value  of  the  land  after  taking 
off  and  destroying  the  timber  which  the  defendant  was 
entitled  to  take  and  destroy,  and,  second^  the  value  of  the 
lands  after  all  the  cutting,  both  lawful  and  wrongful.  But 
this  adherence  to  the  correct  rule  was  of  short  duration  and, 
when  one  Archer  was  called  as  a  witness  for  the  plaintiff,  he 
was  permitted,  under  objection  and  exception,  to  testify  to 
the  difference  between  the  value  of  the  land  on  January  1, 
1895,  and  after  the  cutting.  The  same  course  was  pursued 
in  the  examination  of  the  witness  Bard  for  the  plaintiff-  The 
vice  of  this  method  of  examination  is  apparent  in  the  fact 
that  it  utterly  ignored  the.  right  of  the  defendant  to  cut  the 
timber  specified  in  his  contract.  As  we  have  said,  the 
inquiry  should  have  been  as  to  the  difference  in  the  value  of  the 
land  after  defendant  had  cut  and  felled  the  timber  it  was 
entitled  to  cut  and  fell  under  the  contract,  and  then  the  value 
of  the  land  after  all  the  unauthorized  cutting.  This  was  a 
matter,  not  merely  of  form,  but  of  real  substance.  It  may 
be,  as  urged  by  respondent's  counsel,  that  the  court  arrived  at 
a  just  and  accurate  measure  of  damages.     We  cannot  say, 
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however,  that  it  was  not  influenced  by  the  failure  to  eliminate 
from  the  inquiry  that  portion  of  the  injury  to  the  freehold 
which  was  authorized  by  the  contract.  It  is  suggested  that, 
probably,  the  court  deducted  the  contract  price  from  the 
damages  proven ;  but  this  is  obviously  answered  by  the  reflec- 
tion that  the  contract  price  and  the  value  of  the  contract  may 
be  entirely  diflferent  things.  It  was  not  the  contract  price 
that  was  to  be  considered,  but  the  value  of  the  timber  taken 
under  the  contract.  No  allowance  was  made  for  this  essen- 
tial factor  in  the  inquiry,  and  this  we  think  was  substantial 
error. 

Again,  it  said  that  the  court  erred  in  applying  two  separate 
rules  of  damages  by  awarding  to  the  plaintiff  the  damages  to 
his  freehold,  and  also  the  value  of  the  mature  wood  and  tim- 
ber cut  and  taken  from  the  lands  not  embraced  in  the  contract. 
We  can  see  no  objection  to  the  application  of  both  rules  in 
cases  where  the  evidence  clearly  differentiates  the  facts  which 
make  the  basis  of  each  rule.  If,  for  instance,  it  had  been 
elearly  shown  that  tJie  cutting  of  the  mature  timber  not  within 
the  terms  of  the  contract  was  not  an  injury  to  the  freehold, 
and  had  not  been  considered  as  a  part  of  the  general  denuda- 
tion of  the  woodland,  there  would  be  no  difiiculty  in  award- 
ing for  this  item  of  loss  its  exact  equivalent  in  damages,  which 
would  be  the  value  of  the  wood  and  timber.  It  would  be 
equally  practicable  to  award  damages  for  any  injury  to  the 
freehold  which  is  definitely  shown  to  have  no  relation  to  the 
mere  cutting  and  taking  of  mature  wood  and  timber.  It  is 
not  apparent,  however,  that  this  distinction  was  observed 
in  the  admeasurement  of  damages.  On  the  contrary,  the 
context  of  the  court's  decision  seems  to  justify  the  argument 
that  the  plaintiff  has  recovered  for  the  loss  of  his  mature  wood 
and  timber  not  embraced  in  the  contract,  in  addition  to  the 
damages  for  injury  to  the  freehold.  In  this  condition  of  the 
record  the  judgment  cannot  be  upheld. 

There  is  another  phase  of  this  question  of  damages,  so  far 
as  it  relates  to  the  cord  wood,  sawed  logs  and  mature  timber 
not   within  the   contract,    which   bears  upon   the   scope   of 
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the  ininnction  to  which  the  plaintiflE  claims  to  be  entitled. 
In  its  fifth  conclusion  of  law  the  court  finds,  among  otlier 
things,  that  the  plaintiflE  is  entitled  to  judgment  restraining 
the  defendant  from  removing  any  of  the  timber  trees,  sawed 
logs  or  cord  wood  cut  therefrom  upon  the  two  lots  not  spec- 
ified in  the  contract.  This  conclusion  was  duly  excepted  to 
by  the  defendant.  It  must  be  assumed,  we  think,  that  this 
conclusion  refers  to  the  mature  timber,  sawed  logs  and  cord 
wood,  for  the  cutting  of  which  the  plaintiflE  was  awarded  the 
sum  of  $224  damages.  It  goes  without  saying  that  the  plain- 
tiflE could  not  recover  for  the  value  of  the  wood  wrongfully 
taken  and  still  retain  title  thereto  so  as  to  entitle  him  to  pre- 
vent its  removal  by  the  defendant.  By  electing  to  sue  and 
recover  for  its  value  the  plaintiff  must  be  held  to  have  waived 
the  tort,  and  he  must  rely  upon  the  contract  of  sale  which,  in 
such  a  case,  the  law  implies.  {Terry  v.  Munger^  121  N.  Y. 
161.)  That  part  of  the  judgment  which  restrained  the  defend- 
ant from  removing  the  wood,  the  value  of  which  the  plaintiflE 
had  elected  to  recover,  was,  therefore,  inconsistent  with  the 
relief  already  granted. 

We  have  reviewed  this  case  at  greater  length  than  is  usual 
when  a  single  exception  is  suflRcient  to  require  a  reversal  of 
the  judgment  in  the  hope  that  upon  another  trial  the  plaintiflE 
may  avoid  the  errors  which  have  rendered  the  first  one  fruit- 
less of  substantial  results. 

The  judgment  of  the  court  below  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Haight  and  Landon,  JJ., 
concur ;  Cullen,  J.,  not  sitting. 

Judgment  reversed,  etc. 
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Stephen  A.   West,  Appellant,  v,   Alexander  S.   Baoon,      I  J^   ^26| 

Eespondent. 

Attorney  and  CLrairr  —  Waivbr  of  Lten  by  Declaration  op  Trust. 
An  actorney  who  makes  a  formal  and  explicit  declaration  of  trust  in  favor 
of  his  client,  with  the  statement  that  he  holds  property,  which  was  the  pro- 
ceeds of  a  judgment  recovered  through  him,  for  the  purposes  expressed  in 
said  judgment,  and  in  no  other  way,  and  that  upon  the  conveyance  of  the 
property  to  such  persons  as  the  cestui  que  trust  may  designate,  he  will 
pay  over  the  proceeds  of  the  sale  to  the  latter,  expressly  waives  any 
general  or  specific  lien  he  may  have  had  thereon  for  services  rendered  as 
attorney  to  the  cestui  que  trust. 

West  V.  Bacon,  18  App.  Div.  371,  modified. 

(Submitted  October  81,  1900;  decided  November  16,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 3,  1897,  modifying,  and  affirming  as  modified,  a  judg- 
ment in  favor  of  defendant  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

This  action  was  brought  to  compel  the  defendant,  as  trustee 
of  the  plaintiff,  to  convey  to  the  latter  or  his  nominee  the 
premises  described  in  the  complaint.  Prior  to  Nov.  8,  1889, 
the  plaintiff's  wife  was  the  owner  of  said  premises.  On  that 
day  she  transferred  the  same  to  one  J.  Adriance  Bush.  This 
conveyance  she  subsequently  sought  to  annul  in  an  action 
wherein  she  claimed  that  it  was  made  in  reliance  upon  certain 
false  and  fraudulent  representations  and  promises  made  by  her 
husband  during  a  temporary  reconciliation  between  them  and 
after  the  discontinuance  of  a  suit  for  a  separation  brought  by 
her  against  him.  The  plaintiff  in  this  action  was  allowed  to 
intervene  in  the  action  to  annul  said  conveyance  and  was 
given  judgment  therein,  declaring  that  Bush  was  a  mere  naked 
trustee,  holding  the  premises  free  and  clear  of  all  the  "  dower 
rights,  liens  or  interests  whatsover "  of  the  said  wife,  and 
further  providing  that  said  defendant  "  J.  Adriance  Bush  holds 
said, property  *  *  *  for  the  benefit  of  *  *  *  Stephen 
54 
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A.  West,  free  and  clear  of  any  and  all  dower  rights  or  other 
liens  or  interests  whatsoever  of  said  Kate  B.  West,"  and 
directing  that  said  trustee  should  make,  execute  and  deliver 
to  said  Stephen  A.  West  or  to  any  person  whom  he  might 
designate  a  good  and  sufficient  deed,  etc. 

On  the  29th  day  of  December,  1892^  said  Bush,  as  such 
trustee,  executed  and  delivered  to  the  defendant  a  deed  of 
said  premises,  which  recites  the  provisions  of  said  judgment, 
and  that  it  is  made  upon  the  request  of  the  plaintiff  herein. 

On  the  30th  day  of  December-,  1892,  the  defendant  executed 
and  delivered  to  the  plaintiff  the  following  declaration  of 
trust:  "This  declaration  of  trust  made  this  30th  day  of 
December,  1892,  by  Alexander  S.  Bacon,  of  Brooklyn,  N.  T., 
in  favor  of  Stephen  A.  West,  of  New  York  city,  N.  Y., 
witnesseth : 

"Whereas,  I,  said  Alexander  S.  Bacon,  have  this  day 
received  from  J.  Adriance  Bush,  Esq.,  a  deed  to  premises 
known  as  No.  61  East  One  Hundred  Twenty-eighth  street, 
New  York  city,  under  and  pureuant  to  the  terms  of  a  certain 
judgment  of  the  New  York  Supreme  Court,  a  copy  of  which 
is  hereto  annexed  and  made  a  part  hereof,  I  do  hereby  declare 
that  I  hold  said  property  for  the  purposes  tsxpressed  in  said 
judgment  and  in  no  other  toay^  to  wit,  to  hold  the  same  for 
the  benefit  of  said  Stephen  A.  West,  free  and  clear  of  any  and 
all  dower  rights  or  other  lien  or  interest  whatsoever  of  Kate 

B.  West,  wife  of  said  Stephen  A.  West,  and  to  convey  the 
same  to  such  person  as  said  Stephen  A.  West  may  in  writing 
direct,  and  to  pay  over  the  proceeds  of  such  sale  to  said 
Stephen  A.  West." 

On  the  3d  day  of  May,  1895,  plaintiff  served  upon  the 
defendant  a  written  demand  for  the  transfer  of  said  premises 
to  one  Charles  D.  Ridgway,  who  is  the  plaintiff's  attorney  in 
the  present  action.  The  defendant  refused  to  comply  with 
this  demand  upon  the  grounds  as  stated  in  his  answer,  that  he 
claims  a  lien  upon  said  lands  as  the  proceeds  of  the  judgment 
in  the  action  brought  by  plaintiff's  wife  against  said  Bush  as 
trustee,  and  in  which  the  plaintiff  herein  was  permitted  to 


1900.]  Wkst  v.  Bacon.  427 

N.  Y.  Rep.]  Points  of  counsel. 


intervene  as  a  defendant;  and  also  a  further  lien  for  his 
general  services  as  attorney  and  fees  as  trustee. 

The  Supreme  Court  at  Special  Term,  without  deciding 
whether  defendant  liad  a  lien  upon  the  lands  described  in  the 
complaint^  held  that  he  was  entitled  to  recover  as  trustee  for 
his  services,  disbursements  and  fees  the  sura  of  $294.02  ;  and 
also  "the  sum  of  $500.00  for  his  services  rendered  in  other 
actions  and  proceedings  for  the  plaintiff,"  and  directed  'the 
defendant  to  deliver  to  the  plaintiff  or  to  his  order  a  deed  of 
the  said  premises  upon  payment  to  the  defendant  of  the  sum 
of  $794.02. 

This  judgment  was  modified  by  the  Appellate  Division  by 
deducting  therefrom  the  sum  of  $50.00  for  services  not  ren- 
dered in  the  action  which  resulted  in  this  plaintiff's  recovery  of 
the  land,  and,  as  thus  modified,  affirmed  the  judgment  herein. 

Charles  D.  Ridgway  for  appellant.  The  equitable  maxim 
invoked  by  the  trial  court  has  no  application  to  the  case  at 
bar.  {Matter  of  Cooper ^  93  N.  Y.  507 ;  Wilson  v.  Dougla^s^ 
m  Md.  99;  Pickett  v.  Bullock,  52  N.  II.  354;  Raymond  v. 
Tyson^  17  How.  Pr.  53.)  The  defendant  cannot  claim  to  hold 
a  lien  on  this  property  as  attorney  at  law  because  he  has 
declared  by  his  declaration  of  trust  that  he  holds  for  the  pur- 
poses expressed  and  in  no  other  way.  The  lien  must  give 
way  to  the  terms  of  the  express  contract  he  executed  unless 
he  entered  into  it  by  mistake  or  through  fraud.  {Matter  of 
Lamed,  20  Wkly.  Dig.  73 ;  Henry  v.  Fowler,  3  Daly,  202  ; 
1  Am.  &  Eng.  Ency.  of  Law,  969.) 

George  Edwin  Joseph  for  respondent.  The  premises  were 
the  proceeds  of  the  judgment  and  the  lien  of  the  defendant 
followed  them  in  whosoever  hands  they  may  have  come. 
{Code  Civ.  Pro.  §  66;  Matter  of  ^H.,  87  K  Y.  523; 
Williams  v.  Tngersoll,  89  N.  Y.  508  ;  Goodrich  v.  McDonald^ 
112  N.  Y.  157.)  Defendant  did  not  waive  his  attorney's  lien 
by  the  execution  of  the  declaration  of  trust ;  nor  is  there  such 
inconsistency  in  the  relationsliip  of  trustee  and  attorney  as 
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would  create  a  waiver  of  attorney's  lien  where  the  trust  prop- 
erty is  the  proceeds  of  a  judgment  recovered  through  tlie 
attorney  who  accepts  the  trust  therein  at  the  request  of  his 
client.     (Code  Civ.  Pro.  §  66.) 

Werner,  J.  In  our  view  of  this  case  it  is  unnecessary  to 
determine  whether  the  defendant' had  either  a  general  equita- 
ble lien  or  a  specific  attorney's  lien  npon  the  lands  described 
in  the  complaint.  Any  Hen  he  may  have  had  was  expressly 
waived  by  his  declaration  of  trust  in  which  he  says:  '.'I  hold 
said  property  for  the  purposes  expressed  in  said  judgment, 
and  in  no  other  way  /  "  and  by  the  explicit  provisions  of 
which  he  binds  himself  "  to  convey  the  same  to  such  person 
as  said  Stephen  A.  West  may  in  writing  direct,  and  to  pay 
over  the  proceeds  of  such  sale  to  said  Stephen  A.  West." 

The  learned  Appellate  Division  took  the  view  that  these 
words  could  not  be  construed  as  a  waiver  of  defendant's  lien, 
and  should  be  held  to  mean  nothing  more  than  tliat  he  took 
the  title  as  the  nominee  of  the  plaintiff,  subject  to  the  terms 
of  the  judgment  in  the  suit  of  West  v.  Bush.  We  find  our- 
selves unable  to  concur  in  this  view. 

It  is  to  be  remembered  that  the  defendant,  before  he  became 
plaintiflPs  trustee,  had  been  his  attorney  in  the  suit  out  of 
which  the  subject  of  the  trust  arose.  While  sustaining  that 
intimate  and  confidential  relation  to  the  plaintiff  he  assumed 
the  trust  under  which  he  now  holds  the  property  in  suit.  In 
assuming  this  trust  tlie  defendant,  with  full  knowledge  of  his 
legal  rights,  and  with  presumptive  knowledge  of  the  effect  of 
his  acts,  made  a  formal  and  most  explicit  declaration  of  trust, 
in  which  the  statement  that  he  holds  the  property  for  the 
purposes  expressed  in  the  judgment  therein  described  is 
emphasized  by  the  declaration  that  he  holds  the  same  "  in  7io 
other  wayP  This  is -followed  by  the  equally  unequivocal 
statement  that  upon  the  conveyance  of  said  premises  to  such 
person  as  said  West  may  in  writing  direct,  he,  the  trustee, 
will  ^^ pay  over  the  proceeds  of  such  sale  to  said  Stephen  A, 
Westr 
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It  is  said  that  any  construction  of  this  languaj^e  which 
attributes  to  the  defendant  an  intention  to  waive  his  lien  is 
forced  and  unnatural.  We  think  tliat  any  other  construction 
would  be  repugnant  to  the  plain  meaning  of  the  words  used. 
We  find  it  difficult,  indeed,  to  discuss  at  length  a  proposition 
so  obvious  and  in  such  exact  accord  with  the  principles  appli- 
cable to  the  subject  of  waiver.  We  think  it  was  error  to 
allow  the  defendant  any  sum  whatever  for  his  services  as 
attorney,  and  that  his  recovery  should  have  been  limited  to 
the  allowance  made  to  him  as  trustee  which,  for  apparent 
reasons,  rests  upon  an  entirely  different  basis  than  his  compen- 
sation as  attorney. 

The  judgment  of  the  court  below  should  be  modified  by 
deducting  therefrom  the  sum  of  $450.00  in  addition  to  the 
$60.00  deducted  by  the  Appellate  Division,  and  as  thus  modi- 
fied affirmed,  without  costs  to  either  party. 

Gray,  O'Brien,  Haight,  Landon  and  Cullen,  JJ.,  con- 
cur ;  Parker,  Ch.  J.,  dissents. 

Judgment  accordingly. 


James  K.    Whyte    et   al.,  Appellants,    v.   The   Builders' 
League  of  New  York,  Respondent. 

Easement  —  When  None  can  be  Implied  for  Support,  Access 
AND  FOR  Use  of  Water  and  Sewer  Pipes.  Where  by  mutual  con- 
veyances of  equal  date,  with  full  covenants  against  all  incumbrances 
and  without  any  reservations,  one  of  two  adjoining  lots  is  conveyed 
to  one  heir  and  the  other  lot  to  another  heir,  there  is  no  implied  easement, 
in  favor  of  either  lot  against  the  other,  for  support  of,  or  access  to,  a 
frame  building  standing  at  the  time  of  the  ancestor's  death,  and 
covering  about  eight  feet  of  each  lot,  it  being  under  the  same  roof  as 
houses  en  either  side,  from  which  it  was  separated  by  studding  partitions, 
its  chimney  standing  on  the  line  between  the  two  lots  and  its  entrance 
being  entirely  on  one  of  them;  nor  is  there  any  implied  easement  as  to  a 
common  sewer  running  along  the  dividing  line,  or  as  to  a  water  suppl}"^ 
pipe  for  said  building  coming  through  ene  of  the  lots,  in  the  absence  of  a 
finding  that  it  was  necessary  that  they  should  pass  through  one  of  the  lots 
in  order  to  reach  and  serve  the  other. 

Whyte  V.  Builder^  League,  85  App.  Div.  480,  affirmed. 

(Argued  October  81,  1900;  decided  November  16,  1900.) 


430  Whyte  V,  Builders'  League.  [Nov., 

Statement  of  case.  [Vol.  164. 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  19,  1898,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court 
on  trial  at  Special  Term. 

The  judgment  determines  that  the  plaintiffs,  whose  lot 
adjoins  the  lot  of  the  defendant,  had  no  easement  or  appur- 
tenance in  the  defendant's  lot  or  building  either  for  support 
or  access,  or  for  the  use  of  water  and  sewer  pipes.  The  trial 
judge  found  that  Andrew  Crawford  died  in  1874,  seized  of 
the  two  lots  in  question,  fronting  upon  126th  street  in  the  city 
of  New  York,  each  25  feet  front  and  rear,  and  in  depth,  side 
by  side,  100  feet.  Upon  the  rear  of  these  lots  there  existed^ 
at  the  time  of  his  death,  three  frame  houses  under  one  roof  ; 
the  middle  house  was  separated  from  the  two  others  by  stud- 
ding partitions,  and  it  covered  about  eight  feet  of  each  lot. 
The  chimney  of  the  middle  house  stood  on  the  line  between 
the  two  lots ;  the  entrance  to  the  middle  house  was  on  the 
easterly  lot.  A  common  sewer  ran  along  the  dividing  line^ 
and  the  water  supply  pipe  for  the  middle  house  came  through 
the  easterly  lot. 

In  1880,  by  conveyances  of  equal  date,  with  full  covenants 
against  all  incumbrances,  between  the  heirs  at  law  of  Andrew 
Crawford,  the  easterly  lot  was  conveyed  to  Barbara  Ewan  and 
the  westerly  lot  to  Jessie  Whyte,  the  mother  of  the  plaintiffs, 
who  succeeded  to  her  title  upon  her  death  in  1893.  Each 
grantee  was  a  daughter  and  heir  at  la\v  of  Andrew  Crawford. 
Barbara  Ewan  conveyed  the  easterly  lot  to  the  defendant  July 
7,  1897.  Up  to  a  short  time  prior  to  the  last-mentioned  date, 
the  owners  of  the  two  lots  united  in  renting  the  middle  house 
to  tenants;  they  divided  the  rents  .between  themselves.  Just 
prior  to  the  conveyance  to  the  defendant,  the  middle  house 
was  sawn  through  on  the  dividing  line  of  the  two  lots.  Before 
said  conveyance  the  plaintiffs  notified,  defendant  that  they 
claimed  riglits  in  that  portion  of  the  middle  house  which  stood 
on  the  easterly  lot.  After  said  conveyance  the  defendant 
removed  the  separated  part  of  the  middle  house  which  stood 
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on  the  easterly  lot,  thus  destroying  the  sewer  connection  and 
water  supply  to  the  portion  of  the  house  on  the  westerly  lot, 
and  then  erected  a  new  building  covering  nearly  the  whole  of 
the  easterly  lot.  The  plaintiffs  arranged  their  part  of  the 
middle  house  for  usis  with  their  adjoining  house  on  the  west- 
erly lot. 

Charles  D,  Ridgway  for  appellants.  Upon  the  partition 
of  these  two  lots  between  plaintiffs'  devisor  and  the  defend- 
ant's grantor,  each  held  and  owned  her  lot  impressed  with  all 
the  apparent  and  continuous  easements  or  servitudes  which 
existed  over  the  lots  at  the  time  of  the  partition.  {Lampinan 
V.  MiLh%,  21  N.  Y.  505  ;  Butterworth  v.  Crawford,  46  N.  Y. 
349 ;  Curtis  v.  Ayrault,  47  JS".  Y.  73  ;  Rogers  v.  Sinshirnery 
50  K  Y.  646;  Sohile  v.  Brokhahus,  80  I^.  Y.  614 ;  Sim- 
mons  V.  Clemany  81  N.  Y.  557;  Paine  v.  Chandler,  134  N. 
Y.  385 ;  Spencer  v.  Kilmer^  151  N.  Y.  390  ;  Huttermier  v. 
AWro,  18  N.  Y.  48 ;  Richards  v.  Rose,  9  Exch.  218 ;  WiU 
son  v.  Wightman,  36  App.  Div.  41 ;  N,  Y,  C  (&  IL  R.  R. 
R.  Co.  V.  Needham,  29  Misc.  Rep.  436 ;  Pear  sail  v.  West- 
cott,  30  App.  Div.  104.)  It  was  error  to  dismiss  the  plain- 
tiffs' complaint  because  they  showed  substantial  damages  as  a 
consequence  of  the  wrongful  acts  of  the  defendant.  {Mur- 
tha  V.  Curley,  90  N.  Y.  372 ;  Valentine  v.  Richards,  126  N. 
Y.  277 ;  Lyle  v.  Little,  28  App.  Div.  181.) 

Rudolf  Dulon  and  J,  Brewster  Roe  for  respondent.  Any 
easement  that  the  plaintiffs  may  have  had  in  that  part  of  the 
middle  house  which  stood  on  the  easterly  lot  was  terminated 
by  the  destruction  of  the  building  before  the  defendant  took 
title.  {Heartt  v.  Kruger,  121  N.  Y.  386  ;  Douglas  v.  Coon- 
ley,  156  N.  Y.  521 ;  White  v.  if.  R.  Co.,  139  N.  Y.  24; 
Gerard's  Tit.  to  Real  Estate  [4th  ed.],  774.) 

Laijik)n,  J.  The  plaintiffs  in  their  complaint  ask  that  the 
defendant  restore  the  middle  house  and  pay  damages  for  inter- 
ference with  their  use  of  it.     They  rely  mainly  upon  Rogers 
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V.  Sinsfieimer  (50  N.  Y.  646).  That  was  the  case  of  a  party 
wall,  wholly  standing  upon  the  plaintiffs  lot  and  two  inches 
inside  of  his  lot.  The  grantors  of  both  parties  took  title  to 
their  separate  lots  from  the  former  owner  of  both,  who  erected 
the  houses,  each  supported  by  the  common  wall.  This  court 
held  that  the  plaintiff  could  not  maintain  ejectment  for  the 
two  inches  and  a  half  of  the  party  wall  occupied  by  the 
defendant  "so  long  at  least  as  the  buildings  should  endure." 
The  justice  of  recognizing  under  the  circumstances  an  ease- 
ment in  the  party  wall  separated  by  only  two  inches  from  the 
defendant's  land,  so  long  as  the  conditions  should  remain 
unchanged,  is  apparent.  There  was  no  holding  that  the  plain- 
tiil  could  not  change  the  conditions ;  that  he  could  not  tear 
down  his  old  house  and  build  a  better  one,  or  that  if  he  should 
tear  it  down  the  defendant  could  compel  him  to  restore  it 
The  defendant  in  that  case  was  permitted  to  enjoy  the  Darty 
wall  while  it  should  last,  and  also  the  two  inches  necessary  to 
its  enjoyment.  In  the  case  under  review,  before  the  coii^rey- 
ance  to  the  defendant,  the  middle  building  was  sawn  asunder 
upoft  the  boundary  line,  and  after  the  conveyance  the  defend- 
ant tore  down  its  half  of  the  house  and  erected  a  better  build- 
ing in  part  upon  its  site.  The  easement,  if  there  was  any, 
thus  reached  the  limit  of  its  life.  But  we  do  not  think  there 
was  any. 

In  Griffiths  v.  Morrison  (106  N.  Y.  165)  the  plaintiff  was 
the  owner  of  two  adjoining  lots,  numbers  141  and  143,  and 
he  conveyed  to  the  defendant's  grantor  No.  141  and  retained 
No.  143.  At  the  time  of  the  conveyance  a  house  stood  on 
the  lot  conveyed  and  extended  live  feet  over  the  line  between 
the  two  lots  and  up  to  a  building  upon  the  lot  retained  by  the 
plaintiff,  and  the  side  of  the  latter  building  formed  the  walls 
of  the  rooms  in  the  defendant's  house ;  the  two  buildings, 
however,  were  in  no  wise  keyed  together.  The  plaintiff, 
although  he  was  the  grantor,  brought  ejectment  for  the  live 
feet  and  this  court  sustained  his  recover}-.  The  court  in  its 
opinion  mentions  the  fact  that  the  buildings  were  jxot  keyed 
together,  and  thus  one  was  not  needful  for  the  support  of  the 
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other,  but  the  judgment  rested  upon  the  fact  that  the  plain- 
tiff had  conveyed  no  title  to  the  five  feet  or  easement  in  it. 
"  If,"  said  Peckham,  J.,  speaking  for  the  court,  "  there  had 
been  anj  thought  of  conveying  that  portion  of  the  house 
which  stood  on  land  not  conveyed,  or  of  erecting  any  ease- 
ment upon  the  land  not  conveyed,  in  the  nature  of  ft  right  of 
support  for  the  walls  cf  the  building,  I  think  language  would 
have  been  used  which  would  have  made  it  plain  that  such  was 
the  intention." 

So  in  the  case  before  us.  By  the  mutual  conveyances  in 
1880,  by  which  the  entire  lot  was  divided  and  the  westerly 
half  conveyed  to  the  plaintiff's  mother  and  the  easterly  half  to 
the  defendant's  grantor,  with  full  covenants  and  without  reser- 
vation, the  intention  to  effect  a  complete  severance  of  the 
estates  was  manifested.  If  the  heirs  of  Crawford,  the  former 
owner  of  both  lots,  had  first  conveyed  the  westerly  half  and 
had  retained  the  easterly  half,  conveying  it  later,  the  case 
would  have  some  features  now  absent  of  an  intent  to  vest  in 
the  grantee  of  the  westerly  half,  the  plaintiffs'  mother,  such 
existing  and  visible  servitudes  in  the  lot  retained  as  would  be 
necessary  to  the  enjoyment  of  the  lot  and  buildings  first  sold. 
[Lampman  v.  MilJca^  21  N.  Y.  505 ;  Butterworth  v.  Craw- 
ford, 46  K  Y.  349 ;  Simmons  v.  Chonan,  81  N.  Y.  557 ; 
Paine  v.  Chamdler,  134  N.  Y.  385 ;  Spencer  v.  Kilmer,  151 
N.Y.  390.) 

Here,  however,  both  grants  were  of  the  same  date,  and  each 
grantee  was  one  of  the  grantors  of  the  other,  and  both  united 
in  the  severance  of  the  common  estate.  Besides,  the  middle 
building  was  apparently  a  cheap  structure.  Why  divide  it  by 
a  line  which  would  cut  the  house  and  its  rooms  into  two  parts 
if  it  was  intended  that  each  part  should  continuously  support 
the  other  forever  ?  The  intention  seems  to  be  clear  that  such 
division  was  made  because  it  was  not  expected  that  the  middle 
house  would  long  exist. 

As  was  said  in  the  Morrison  case,  the  character  oi  the  ease- 
ment claimed  does  not  differ  in  effect  from  the  claim  of  a  fee 
to  the  eight  feet ;  it  requires  the  use  of  that  amount  of  land 
55 
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belonging  to  the  defendant.  It  would  be  intolerable  to  extend 
the  doctrine  applicable  to  party  walls  so  far  as  to  compel  the 
owner  of  a  lot,  in  the  absence  of  an  express  grant  or  reserva- 
tion, to  maintain  or  permit  its  maintenance  by  the  adjoining 
owner,  in  the  interior  of  his  lot,  thus  giving  to  the  adjoining 
owner  not  only  the  support  of  the  wall  but  the  dominant  use 
of  the  intervening  space  in  order  to  reach  his  distant  support. 
No  case  to  which  we  are  cited  goes  so  far. 

As  to  the  water  and  sewer  pipes,  it  was  not  found  that  it 
was  necessary  that  they  should  pass  through  the  defendant's 
lot  in  order  to  reach  and  serve  the  plaintiff's  lot,  and,  as  there 
is  no  grant  or  reservation  of  such  a  privilege,  none  exists. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 


Herman  Ellis,  Respondent,  v.  Leopold  Miller  et  al., 
Appellants. 

1.  Contract  to  Furnish  Goods  —  Mkabube  op  Damages  fob 
Breach  of.  A  contract  to  furnish  at  least  $1,000  worth  of  cigarettes  a 
year,  plus  two  per  cent  of  that  sum,  is  implied  by  an  agreement  for  a  term 
of  five  years,  executed  between  a  cigarette  manufacturer  and  certain 
dealers,  providing  that  the  former  shall  allow  the  latter  $1,000  per  annum 
to  be  deducted  in  equal  monthly  installments  from  current  bills,  and  shall 
make  a  further  allowance  of  two  per  cent  below  the  price  given  to  any 
other  house  in  the  states  of  New  York  and  New  Jersey  on  a  certain  brand 
of  cigarettes,  in  consideration  of  which  the  dealers  bind  themselves  to 
"push"  that  brand  of  cigarettes  and  not  to  push  other  brands,  and  the 
measure  of  damages  for  the  breach  of  such  contract  by  the  manufac- 
turer's refusal  to  furnish  the  cigarettes  is  the  difference  between  the 
amount  the  dealers  were  to  receive  in  case  they  performed  it  and  the  cost 
of  performance. 

2.  Appeal  —  Dismissal  of  Counterclaim  on  the  Ground  that  the 
Pacts  Stated  do  not  Constitute  a  Cause  of  Action.  Where,  in  an 
action  by  the  manufacturer  for  a  balance  due  on  account  of  goods  sold 
and  delivered,  the  dealers  interposed  a  counterclaim,  alleging  a  breach  of 
the  plaintiff's  implied  contract  to  furnish  them  with  goods,  a  dismissal  of 
the  counterclaim,  on  the  ground  that  the  facts  stated  did  not  ooostitate  a 
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cause  of  action,  after  defendants  had  opened  their  case  to  the  jury, 
had  entered  upon  their  evidence  and  had  shown  that  the  plaintiff  had  sold 
and  transferred  his  business,  is  erroneous,  where  the  motion  to  dismiss  was 
not  based  upon  any  insufficiency  of  the  evidence,  but  upon  the  ground  that 
there  was  no  such  implied  contract,  and  the  record  does  not  show  that  the 
defendants  had  closed  their  case  when  the  motion  was  granted. 
EUis  V.  Miller,  22  App.  Div.  38,  reversed. 

(Argued  October  31,  1900;  decided  November  16,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  18,  J  897,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

M.  S.  Guiterman  for  appellants.  The  contract  contains 
reciprocal  obligations  based  upon  a  sufficient  consideration 
binding  on  both  parties.  {K.  B.  A  Co,  v.  F.  Mfg,  Co.,  78 
Iowa,  679 ;  Rapoloritz  v.  A.  T.  Co,,  73  Ilun^  87.)  When 
the  language  of  a  contract  is  obscure  or  doubtful,  and  does 
not  furnish  conclusive  evidence  of  its  meaning,  the  surround- 
ing circumstances  will  be  regarded,  and  the  intention  of  the 
parties  becomes  a  mixed  question  of  law  and  of  fact.  {Dodge 
V.  Gardiner,  31  N.  Y.  239  ;  E.  Nat  Bank  v.  Kaiiffman,  93 
N.  Y.  273;  Smith  v.  Krivze,  114  N.  Y.  190;  WooUey  v. 
Fimke,  121  N.  Y.  87  ;  Robertson  v.  0,  E,  Co.,  146  N.  Y.  20 ; 
Reynolds  v.  C.  F.  Ins.  Co.,  47  N.  Y.  597 ;  Merriam  v.  U. 
S.,  107  U.  S.  437;  Gardiner  v.  Clark,  17  Barb.  538;  F. 
Nat.  Baohh  v.  Dana,  79  N.  Y.  108 ;  Camp  v.  Trainor,  143 
N.  Y.  649.)  The  practical  interpretation  put  upon  the  instru- 
ment by  the  parties  should  prevail.  {O* Hara  v.  Harmon,  14 
App,  Div.  167 ;  B.  P.  Co.  v.  N.  Y.  M.  School,  15  App.  Div. 
417.)  It  is  an  implied  condition  of  every  contract  that  the 
party  to  be  bound  by  it  will  do  whatever  acts  are  necessarily 
incidental  to  the  performance  of  the  contract,  with  a  reason- 
able interpretation  of  its  provisions.  {B.  T.  Co.  v.  M.  Mfg. 
Co.,  1  App.  Div.  507 ;  Booth  v.  C.  M.  Co.,  74  N.  Y.  21 ;    V.  P. 
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Fahricken  v.  Rogers^  52  App.  Div.  529 ;  Barton  v.  McLean^ 
6  Hill,  256 ;  Lawson  on  Cont.  §  55.) 

Theron  O.  Strong  for  respondent.  The  plaintiff  was  not  in 
default  with  respect  to  the  performance  of  the  contract. 
(  Vcmdegrift  v.  C,  E.  Co,,  161  N.  Y.  435  ;  Ziehen  v.  Smith,  ' 
148  N.  Y.  558 ;  Riggins  v.  EagUton,  155  N.  Y.  466 ;  D&clin 
V.  Mayor,  etc.,  63  N.  Y.  8 ;  R,  L,  Co.  v.  S,  cfe  P.  P.  Co.,  135 
N.  Y.  209.)  No  covenant  to  sell  or  purchase  any  cigarettes 
should  be  implied  as  it  is  impossible  to  infer  from  the  ap-ee- 
ment,  as  a  basis  for  an  implied  covenant  to  buy  or  sell,  what 
quantity  of  cigarettes  was  in  the  contemplation  of  the  parties. 
{NeweU  v.  Wheder,  36  N.  Y.  244;  C.  cfe  G,  E.  R,  Co.  v. 
Dam,e,  43  K  Y.  240;  Amot  v.  P,  <&  E.  C  Co.,  68  N.  Y. 
665 ;  HorrJ)08Ul  v.  Kinney,  110  N.  Y.  94;  H.  C  Co.  v.  P. 
C,  Co.,  8  "Wall.  276.)  A  covenant  to  sell  cannot  be  implied 
as  the  writing  and  the  implication  would  not  constitute  sepa- 
rately or  together  a  valid  agreement  of  bargain  and  sale  under 
the  Statute  of  Frauds.  (Brown  on  Statute  of  Frauds,  §  385 ; 
Benj.  on  Sales  [6th  ed.],  211 ;  May  v.  Ward,  134  Mass.  127 ; 
Mentz  V.  Newitter,  122  N.  Y.  491 ;  Drake  v.  Seaman,  97 
N.  Y.  230 ;  Cheever  v.  SchaU,  87  Hun,  32 ;  Wright  v.  Weeks, 
25  N.  Y.  153.) 

Cullen,  J.  The  plaintiff  sued  for  a  balance  due  on 
account  of  goods  sold  and  delivered.  The  answer  admitted 
the  claim,  but  set  up  two  counterclaims  for  damages  for  plain- 
tiff's breach  of  an  agreement  under  which  the  goods  were  sold. 
The  plaintiff  was  a  manufacturer  of  cigarettes.  The  defend- 
ants were  large  dealers  and  jobbers  in  cigarettes  and  other 
manufactures  of  tobacco.  After  having  had  business  together 
for  some  time  the  parties  executed  this  written  instrument : 
"This  agreement,  naade  this  18th  day  of  September,  one  thou- 
sand eight  hundred  and  ninety-four,  between  H.  Ellis  &  Com- 
pany, of  Baltimore,  Maryland,  parties  of  the  first  part,  and 
Leopold  Miller  &  Sons,  of  New  York,  parties  of  the  second 
part :  Witnesseth :  That  the  parties  of  the  first  part  are  to 
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make  an  allowance  to  the  parties  of  the  second  part  of  one 
thousand  dollars  per  annum,  said  amoant  to  be  deducted  in 
equal  monthly  installments  ($83.33)  from  current  bills.  Par- 
ties of  the  first  part  also  bind  themselves  to  make  a  further 
allowance  of  two  (2^  per  cent  below  the  price  given  to  any 
other  house  in  the  States  of  New  York  and  New  Jersey  on 
the  '  Recruit '  cigarettes.  In  consideration  of  the  above,  the 
parties  of  the  second  part  also  bind  themselves  not  to  push 
any  nickel  ptwskage  of  all  tobacco  cigarettes  made  of  bright 
tobaccos ;  and  they  further  bind  themselves  not  to  sell  or  offer 
for  sale  —  directly  or  indirectly  —  the  said  *  Recruit '  cigarette 
for  less  than  $3.60,  less  2^,  per  thousand.  And  they  also 
agree  to  push  and  do  all  in  their  power  to  increase  the  sale  of 
the  said  '  Recruit '  cigarettes.  This  agreement  to  remain  in 
force  from  five  years  from  the  above  date.  H.  Ellis  &  Co. 
Leopold  Miller  &  Sons.  Witness:  Abraham  De  Lemos." 
The  first  counterclaim  was  allowed  by  the  plaintiff  upon  the 
trial.  The  second  counterclaim  alleged  that  the  defendants 
performed  the  contract  above  recited,  but  that  the  plaintiff 
refused  to  perform  the  same  to  the  defendants'  damage  in  the 
sum  of  twenty  thousand  dollars.  It  appears  from  the  evidence 
so  far  as  it  was  developed  when  the  court  terminated  the  trial, 
that  in  the  spring  of  1895  the  plaintiff  sold  and  transferred  his 
business  to  the  American  Tobacco  Company.  The  appellants 
contend  that  on  such  sale  the  plaintiff  notified  them  that  he 
would  no  longer  supply  them  with  goods  and  this  is  the  breach 
complained  of.  After  the  defendants'  counsel  had  opened 
his  case  to  the  jury  the  plaintiff  moved  to  dismiss  this 
counterclaim  on  the  ground  that  the  facts  stated  did  not 
constitute  a  cause  of  action.  The  motion  was  denied  and  the 
defendants  entered  upon  their  evidence.  When  the  trial  had 
proceeded  to  some  extent  the  court  stated  to  the  defendants' 
counsel  that  it  did  not  see  that  the  second  counterclaim  could 
be  maintained.  After  giving  its  reasons  for  that  determina- 
tion it  granted  "  the  motion  made  at  the  beginning  of  the  case 
on  behalf  of  the  plaintiff,"  to  which  proper  exception  was 
taken.     A  verdict  was  directed  for  the  plaintiff  for  his  claim 
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less  tlio  amount  of  the  defendants'  first  counterclaim.  To 
this  also  exception  was  taken.  There  is  nothing  in  the  record 
to  show  that  at  the  time  the  court  intervened  the  defendants 
had  rested  their  case. 

This  judgment  has  been  aflSrmed  on  appeal  by  a  divided 
court.  The  ground  on  which  the  action  of  the  trial  court  pro- 
ceeded was  that  under  this  agreement  there  was  no  obligation 
upon  the  part  of  the  plaintiff  to  sell  any  goods  to  the  defendants, 
or  any  obligation  upon  the  part  of  the  defendants  to  buy  any 
goods ;  that  its  only  effect  was  to  prescribe  the  terms  on  which 
the  goods  should  be  sold  in  case  the  plaintiff  should  be  willing 
to  sell  and  the  defendants  be  willing  to  buy.  This  was  in 
effect  holding  that  the  agreement  was  such  only  in  name  and 
form.  For  if  it  imposed  no  duty  to  buy  on  the  one  part  or 
to  sell  on  the  other,  it  is  plain  that  on  any  subsequent  sales 
either  party  might  require  such  terms  and  conditions  as  he 
saw  fit.  Two  of  the  learned  judges  of  the  Appellate  Division 
took  the  same  view  of  this  agreement  as  that  held  by  the  trial 
court.  Mr.  Justice  Inqbaham,  while  repudiating  this  construc- 
tion of  the  instrument,  thought  that  the  transfer  of  the  plain- 
tiff's business  to  the  tobacco  company  was  not  of  itself  a  breach 
of  the  agreement,  since  the  plaintiff^s  obligations  could  be  dis- 
charged by  his  assignee,  and  that  the  defendants  had  failed  to 
prove  that  the  plaintiff  refused  to  carry  out  his  contract.  For 
this  reason  he  concur»*ed  in  an  affirmance  of  the  judgment.  Mr. 
Justice  Patterson  wrote  for  the  minority,  holding  the  written 
agreement  imposed  effective  and  substantial  obligations  on  the 
parties. 

In  this  latter  view  we  concur.  The  parties  ceiiainly  thought 
they  had  made  a  contract,  for  they  not  only  signed  the  writ- 
ten instrument,  but  took  pains  to  have  it  witnessed.  Courts 
should  not  be  astute  to  so  construe  it  as  to  render  it  nugatory. 
Definite  obligations  were  imposed  upon  the  defendants.  A 
violation  of  their  negative  covenant  not  to  "  push  "  any  nickel 
package  of  bright  tobacco  cigarettes  could  be  restrained  by 
injunction,  and  while  it  is  possible  that  the  courts  would  not 
compel  a  specific  performance  of  their  affirmative  covenant  to 
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"push  "  the  sale  of  the  "  Recruit "  cigarettes  which  the  plain- 
tiff was  manufacturing,  still,  for  the  breach  of  that  covenant 
damages  could  be  recovered  in  an  action  at  law.  On  the 
other  side,  the  plaintiff  entered  into  a  positive  obligation  to 
allow  the  defendants  a  thousand  dollars  a  year  to  be  deducted 
in  equal  monthly  installments  from  the  current  bills.  This 
necessarily  imported  an  agreement  on  the  plaintiff's  part  to 
sell  the  defendants  at  least  one  thousand  dollars  worth  of 
cigarettes  a  year ;  for,  otherwise,  it  would  be  impossible  to 
credit  the  defendants  with  that  amount  on  their  purchases. 
The  plaintiff  also  agreed  to  charge  the  defendants  for  goods 
two  per  cent  less  than  the  current  price  charged  to  other 
dealers.  This  would  increase  the  annual  allowance  by  ♦^^hat 
percentage,  in  other  words,  make  it  $1,020.  Doubtless  both 
parties  contemplated  that  the  business  would  be  continued  as 
it  had  been  previously  carried  on,  and  that  it  would  be  to  the 
interest  of  the  plaintiff  to  furnish  the  defendants  as  many 
goods  as  they  could  sell,  but  tliere  is  no  agreement  to  that 
effect,  and  we  think  the  obligation  of  the  plaintiff  is  confined 
within  the  limit  stated.  Under  this  view  of  the  contract  the 
measure  of  damages  is  plain  ;  that  is,  the  difference  between 
the  amount  the  defendants  were  to  receive  in  case  they  per- 
formed the  contract  and  the  cost  of  performance.  If  it  should 
be  proved  that  the  defendants'  profits  on  the  sales  made  by 
them,  above  the  price  they  were  required  to  pay  for  the  goods, 
would  equal  or  exceed  the  cost  of  performance,  theu  no  deduc- 
tion should  be  made. 

We  agree  with  JVIr.  Justice  Ingraham  that  the  transfer  and 
sale  of  the  plaintiff's  business  did  not  ^^r  5^  constitute  a  breach 
of  the  contract  (  Vandegrift  v.  Cowles  Engineering  Co,^  161 
N.  Y.  435),  but  the  point  on  which  he  disposed  of  the  case  in 
our  opinion  is  not  presented  by  the  record.  The  motion 
granted  by  the  court  was  that  made  by  the  plaintiff  at  the 
opening  of  the  defendants'  case,  a  motion  based  not  on  any 
insufficiency  of  evidence,  but  on  the  ground  that  the  instru- 
ment imposed  no  obligation  on  the  plaintiff  to  furnish  goods. 
As  already  stated,  the  record  does  not  show  that  the  defend- 
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ants  had  closed  their  case,  and,  after  the  opinion  expressed  by 
the  court,  it  would  have  been  idle  for  them  to  adduce  further 
testimony. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Parker,  Ch.  J.,  Gray,  O'Bribn,  Haight  and  Wkrnkr,  JJ., 
concur ;  Landon,  J.,  concurs  in  result. 

Judgment  reversed,  etc 


The  Babgook  Printing  Press  Manufacturing  Company, 
Respondent,  v.  George  £.  Ranous,  Appellant,  Impleaded 
with  Elizabeth  Sherwood  et  al..  Respondents. 

1.  Insurance — VALroiTT  op  a  Voluntary  Agreement  by  a  Foreign 
Inburancb  Company  Oreating  a  Fund  for  the  Benefit  of  Policy- 
holders. An  agreement  between  a  foreign  insurance  company  and  an 
agent  representing,  it  in  the  state,  whereby  sixty  per  cent  of  the  net  pre- 
miums received  by  the  latt.er  for  insurance  were  to  be  deposited  in  trust  for 
the  benefit  of  such  persons  in  the  United  States  as  shall  effect  insurance 
in  the  company  through  his  office,  is  not  invalid  as  against  policyholders 
not  beneficiaries  thereunder,  in  the  absence  of  fraud  or  some  positive  law 
forbidding  it. 

3.  Effect  of  Attaching  Fund  as  Waiver  of  Right  to  Assert  Trust 
Therein.  Policyholders  who  are  the  beneficiaries  of  such  trust  fund  do 
not  waive  their  rights  as  beneficiaries  as  against  an  attaching  creditor  of 
the  insurance  company  by  themselves  attaching  the  fund  subsequently 
to  his  attachment. 

Babeock  R  P.  Jl^g.  Co.  v.  Eanaus,  81  App.  Div.  629,  afltonei 

(Argued  November  1,  1900;  decided  November  16,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
19,  1898,  aflSrming  a  judgment  in  favor  of  plaintiff  and  the 
defendant  Sherwood,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

07nar  Powell  and  Dcmiel  L.  Cody  for  appellant.  The 
contract  between  Baynes  and  Lewis  did  not  purport  to  be  the 
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contract  of  the  Great  Northern  Insurance  Company.  {Newton 
V.  Bronsorty  13  N.  Y.  587 ;  Mayor^  etc.^  v.  SPuyveaant^  17 
N.  y.  34.)  The  contract  did  not  create  a  trast.  {Eenncms 
V.  Bobertson,  64  N.  Y.  332 ;  KeOy  v.  Robertson,  40  N.  Y. 
432 ;  BuHer  v.  Duprat,  20  Wkly.  Dig.  350 ;  SuUivcm  v. 
SuUivan,  161  N.  Y.  554;  Williams  v.  IngersoU,  89  K  Y. 
508;  Thomas  v.  N.  T.  d:  G.  Z.  Ji.  Co.,  139  K  Y.  163; 
UM7nan  v.  N,  T.  Z.  Ins.  Co..  109  N.  Y.  421 ;  S.  I.  C.  dh 
B.  B.  Club  V.  F.  Z.  dk  T.  Co.,  41  App.  Div.  321.)  By 
attaching  and  basing  their  rights  in  this  action  upon  their 
judgments  in  attachment,  the  plaintiff  and  the  defendant 
Sherwood  are  estopped  from  claiming  the  money  as  a  trust 
fund  and  not  subject  to  attachment.  {Evans  v.  Warren,  122 
Mass.  303 ;  Haynes  v.  Sanborn,  45  N.  H.  329 ;  Citizens^  Bank 
V.  Dows,  68  Iowa,  460 ;  Buck  v.  Ligersoll,  11  Mete.  226 ; 
Legg  v.  Williard,  17  Pick.  140 ;  Jacobs  v.  Latour,  5  Bing. 
130 ;  Steinbach  v.  E.  F.  Ins.  Co.,  77  N.  Y.  498 ;  Fowler  v. 
B.  S.  Bank,  li3  N.  Y.  450.) 

Joseph  H.  Fargis  for  respondents.  The  agreement  was 
properly  made  for  the  express  purpose  of  creating  a  fund  for 
the  protection  of  certain  policyholders.  {R.  L.  Works  v. 
Kelly,  19  Hun,  399 ;  88  N.  Y.  234 ;  Martvn  v.  Funk,  76  N.  Y. 
134 ;  Ruggles  v.  Chapman,  59  N.  Y.  163 ;  Matter  of  H.  P.  S. 
F.  Assn.,  129  N.  Y.  288.)  . 

O'Brien,  J.  This  is  a  controversy  between  the  different 
classes  of  creditors  of  a  foreign  insurance  company  for  the 
appropriation  of  a  special  fund  on  deposit  in  the  trust  com- 
pany to  the  credit  of  the  defendants  Lewis  and  Baynes  for 
the  benefit  of  the  plaintiff  and  other  policyholders  as  they 
claim. 

It  appears  from  the  pleadings,  proofs  and  findings  in  the 
case  that  on  the  3d  day  of  November,  1893,  one  Lewis  was 
acting  as  the  agent  in  the  city  of  New  York  of  the  Great 
Northern  Insurance  Company  of  Manitoba,  Canada,  soliciting 
applications  for  insurance,  receiving  premiums  and  delivering 
56 
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policies.  As  a  condition  of  accepting  the  agency  he  stipa- 
lated  with  the  company  that  sixty  per  cent  of  the  net  premiums 
received  by  him  for  insurance  should  be  deposited  in  trust  for 
the  benefit  of  such  persons  in  the  United  States  as  should 
effect  insurance  in  the  company  through  his  office.  There 
was  an  agreement  in  writing  to  that  effect  between  him  and 
the  general  manager  of  the  company,  and  in  pursuance  of 
that  instrument  the  premiums  were  deposited  and  such  deposits 
constitute  the  fund  in  question.  The  plaintiff  and  the  defend- 
ant Mrs.  Sherwood  claim  this  fund  as  beneficiaries  under  the 
agreement,  since  they  belong  to  that  class  of  policyholders  for 
whose  benefit  it  was  created,  namely,  those  procuring  their 
insurance  through  Lewis,  the  agent. 

It  is  admitted  that  there  was  a  loss  upon  these  two  policies 
which  is  sufficient  in  amount  to  absorb  the  fund.  The  other 
claimant  of  the  fund  is  the  defendant  Ranous,  as  assignee  of 
a  policyholder  in  St.  Louis  upon  whose  policy  there  was  also 
a  loss,  and  he  claims  under  an  attachment  in  an  action  upon 
the  policy  in  the  courts  of  this  state.  The  validity  of  this 
claim  depends  upon  the  question  whether  at  the  time  of  the 
levy  under  the  attachment  the  fund  belonged  to  the  company 
or  to  the  policyholders  whose  insurance  was  written  by  Lewis, 
If  it  belonged  to  the  latter,  then  the  attaching  policyholder 
had  no  interest  in  it,  since  his  policy  was  not  procured  through 
the  New  York  agency  of  Lewis. 

The  learned  trial  judge  held  that  the  fund  belonged  to  the 
plaintiff  and  the  other  creditor  whose  insurance  contract  was 
issued  by  or  from  the  New  York  agency,  and  that  the  attach- 
ing creditor  acquired  no  lien  as  against  them,  and  this  decision 
was  affirmed  on  appeal. 

It  is  not  alleged  or  found  that  the  trust  agreement  under 
which  the  fund  was  deposited  is  affected  by  any  fraudulent 
purpose  on  the  part  of  the  company,  nor  is  it  alleged  or  found 
that  the  company  is  insolvent.  So  far  as  we  can  know  from 
this  record  it  is  abundantly  able  to  pay  all  of  its  creditors  in 
full. 

The  answer  of  the  attaching  creditor  alleges  that  the  insnr- 
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ance  company  was  not  authorized  to  transact  business  in  this 
state,  but  the  findings  are  silent  on  the  point,  and  even  if  the 
fact  had  been  found  we  cannot  perceive  how  it  would  aid  his 
claim  All  the  parties  claim  title  or  right  to  the  fund  under 
or  through  the  company.  They  are  all  in  the  attitude  of 
asserting  that  the  premiums  paid  by  local  policyholders  from 
which  the  fund  was  derived  were  paid  upon  contracts  of  insur- 
ance with  the  company,  and  hence  they  are  not  in  a  position 
to  question  the  right  of  the  company  to  receive  and  dispose 
of  the  money  thus  paid.  Indeed,  any  view  of  the  case  that 
would  deny  the  right  of  the  company  to  receive  and  dispose 
of  the  money  paid  for  premiums  would  be  fatal  to  the  claim 
of  the  attaching  creditor.  If  the  money  did  not  belong  to 
the  company,  then  it  belonged  to  Lewis,  who  received  it  as 
agent,  and  he  is  in  the  attitude  of  asserting  that  it  belongs  to 
the  plaintiff  and  the  other  defendant,  for  whose  protection,  in 
case  of  loss  upon  their  policies,  he  deposited  it  in  trust. 
Neither  party  can  claim  the  fund  without  adopting,  or  at  least 
recognizing,  the  agencies  through  which  it  was  created. 

The  decision  of  the  court  below  is  unanimous,  and  in  this 
court  it  nmst  be  assumed  that  the  parties  who  professed  to  act 
for  the  company  in  setting  aside  the  fund  for  a  special  pur- 
pose had  in  fact  authoritj^  to  do  so.  The  finding  is  that  the 
company  by  its  manager  and  trustee  entered  into  the  written 
agreement  with  Lewis;  the  agent  or  underwriter,  whereby 
sixty  per  cent  of  the  premiums  received  by  him  were  to  be 
deposited  as  a  special  trust  fund  and  devoted  to  the  protection 
of  any  losses  upon  policies  written  by  him  for  parties  in  this 
country.  The  writing  itself  was  produced  at  the  trial  and 
appears  in  the  record.  It  certainly  warranted  the  finding. 
The  only  question  that  can  arise  is  with  respect  to  the  author- 
ity of  the  person  who  assumed  to  act  as  manager  or  trustee 
for  the  company  to  make  it.  The  proof  on  that  point  was 
very  slight,  if  indeed  there  was  any  at  all.  But  the  paper 
was  admissible  in  evidence,  since  it  was  the  very  instrument 
under  which  the  fund  was  accumulated  and  without  which 
the  money  could  not  be  traced  to  the  compai-y  or  its  business. 
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It  was  the  only  proof  in  the  case  that  the  fund  represented 
premiums  received  in  the  business  of  insurance,  and  that  fact 
was  as  important  to  the  attaching  creditor  to  uphold  the  attach- 
ment as  to  the  other  parties  to  establish  the  trust.  It  may  be 
that  it  should  have  been  supported  by  proof  of  some  express 
authority  from  the  company  to  create  a  trust  for  the  benefit 
of  particular  creditors  with  a  portion  of  its  funds.  However 
that  may  be,  the  defect,  if  any,  was  a  defect  in  the  proof  of  a 
fact  which  was  in  issue,  namely,  the  authority  to  make  the 
agreement,  and  this  court  is  concluded  on  all  matters  of  fact 
by  the  finding  and  unanimous  decision  below. 

The  paper  on  its  face  purported  to  be  the  act  of  the  com- 
pany, and  was  executed  by  the  two  persons  who  represented 
it  in  this  state  and  the  only  persons  who  ever  assumed  to  rep- 
resent it,  so  far  as  appears  from  the  record.  The  paper  was, 
therefore,  admissible,  and  all  that  can  be  said  now  concerning 
it  is  that  it  was  not  sufficient  to  establish  the  fact  in  issue. 
But  in  this  court,  after  the  fact  has  been  found  and  the  find- 
ing affirmed  on  appeal  by  a  unanimous  decision,  we  are  not 
concerned  with  questions  touching  the  mere  sufficiency  of 
proof. 

The  only  question  of  law  in  the  case  is  whether  the  repre- 
sentatives of  the  company  in  this  state  severed  the  fund  in 
question  from  the  assets  of  the  corporation  and  placed  it  in  a 
special  trust  for  the  benefit  of  the  plaintiff  and  such  other 
policyholders  as  fall  witliin  the  class  described  in  the  written 
instrument.  If  so,  it  was  beyond  the  reach  of  the  attachment, 
and  the  attaching  creditor  acquired  no  lien. 

We  can  perceive  no  reason  for  questioning  the  validity  of 
this  transaction.  We  think  that  the  purpose  of  the  company, 
manifested  by  the  writing  and  the  act  of  the  agent  in  making 
the  special  deposit,  created  a  valid  trust  for  the  benefit  of  the 
policyholders  who  had  intrusted  their  business  to  him,  and 
perhaps  had  no  other  security  for  the  payment  of  the  risks 
insured.  While  the  transaction  was  unusual  and  peculiar,  it 
must  be  borne  in  mind  that  we  are  not  in  possession  of  all  the 
facts  that  led  up  to  it  and  that  might  have  rendered  it  neces- 
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sary.  A  foreign  insurance  company  is  required  by  law,  as  a 
condition  of  acquiring  the  right  to  do  business  in  this  state,  to 
deposit  a  large  fund  for  the  security  of  local  policyholders. 
The  transaction  in  question  was  the  voluntary  act  of  the  com- 
pany in  which  it  attempted  to  do  for  a  few  pei*sons  what  the 
state  would  require  it  to  do  for  many.  {People  v.  Granite 
State  Provident  Assn.,  161  N.  Y.  492.)  In  the  absence  of 
fraud  or  some  positive  law  forbidding  such  a  disposition  of 
any  part  of  its  funds  by  a  corporation,  there  is  no  reason  to 
doubt  the  validity  of  the  transaction,  and,  moreover,  we  think 
tliat  the  principle  has  been  sanctioned  by  this  court.  {Rogers 
Locomotive  cfe  Machine  Works  v.  Kelley,  88  If.  Y.  235.)  The 
company  in  this  case  put  the  fund  in  question  beyond  its  control 
as  eflEectually  as  in  the  case  cited ;  and  if  so,  that  fact  is  a  com- 
plete answer  to  the  claim  of  the  attaching  creditor.  The  fact 
that  the  plaintiflE  and  the  other  policyholder  who  recovered  in 
the  courts  below  also  attached  the  fund  subsequent  to  the 
appellant,  cannot  operate  to  change  the  title.  Nor  was  it  a 
case  where  a  party  avails  himself  of  an  inconsistent  remedy. 
The  doctrine  of  the  election  of  remedies  has  no  application  to 
such  a  case.  A  party  who  owns  a  fund  to  be  applied  in  pay- 
ment of  his  debt  does  not  lose  his  right  to  it  because  he  has 
sued  the  debtor  and  attempted  to  apply  the  fund  in  satisfac- 
tion of  the  judgment.  Whatever  title  to  the  fund  that  the 
plaintiff  and  the  other  policyholder  a:quired  under  the  trust 
agreement  was  not  lost  or  affected  by  a  proceeding  at  law  for 
the  collection  of  the  debt.  The  action  at  law  was  perhaps 
necessary  in  order  to  liquidate  the  claims  for  loss  upon  the 
policies,  and  the  mere  fact  that  they  also  levied  upon  the  fund 
did  not  operate  to  divest  any  right  to  it  that  they  acquired 
under  the  trust  agreement. 

We  think  that  the  judgment  is  right  and  should  be  affirmed, 
with  costs. 

Paeker,  Ch.  J.,  Gray,  Haioht,  Landon,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 


446  Ketcham  Kat.  Bank  v.  Hag  en.  [Nov., 

Sttement  of  case.  [Vol.  164. 


The  Ketcham  National  Bank,  Appellant,  v.  Arthuk  T. 
Hagen,  Respondent,  Impleaded  with  Another. 

Partnership  —  Liability  op  Partner  on  Firm  Note  Given  for 
Purchase  of  Property.  Where  one  of  two  partners  engaged  in  the 
bicycle  business  gave  the  firm  note  in  part  payment  of  the  purchase  price 
of  a  cement  business,  the  fact  that  the  purchase  was  made  without  the 
knowledge  or  consent  of  the  other  partner  does  not  release  the  latter  from 
liability  when  it  does  not  appear  that  the  purchase  was  made  by  or  for 
any  other  person  than  the  firm,  or  for  any  other  purpose  than  that  of  the 
firm,  and  it  does  not  appear  that  he  never  ratified  it  or  that  the  firm  never 
took  over  the  new  business. 

Ketcham  Nat.  Bank  v.  Edgen,  35  App.  Div.  630,  reversed. 

(Argued  October  31,  1900;  decided  November  16,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  17,  1898,  aflSrming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court 
upon  a  special  verdict  of  a  jury. 

The  action  was  to  recover  upon  a  promissory  note  as  follows : 
"  $5,000.00.  Toledo,  O.,  June  30,  1897. 

"  Six  months  after  date  we  promise  to  pay  to  the  order  of 
Arlington  U.  Betts  five  thousand  dollars  at  Rochester,  N.  Y., 
interest  at  6  per  cent. 

"  Value  received.  F.  W.  FRANCE  &  CO." 

The  complaint  alleged  that  the  appellant  Hagen  and  F.  W. 
France  at  the  time  of  the  making  of  the  note  were  copartners 
in  business  in  Rochester,  N.  Y.,  under  the  firm  name  of  F. 
W.  France  &  Company,  and  as  such  made  and  delivered  the 
note  to  the  payee  therein  named,  who  indorsed  and  delivered 
it  to  the  plaintiff  for  value  received  before  maturity.  Hagen's 
defense  was  that  he  was  not  a  partner,  and  even  if  he  were, 
that  he  was  not  liable  upon  the  note,  because  it  was  given  by 
France  in  part  oayment  for  the  purchase  price  of  a  cement 
business  which  was  entirely  distinct  from  .the  firm  business, 
which  was  a  bicycle  business ;  and  that  France  purchased  this 
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separate  business  without  his  —  Hagen's  —  knowledge  or  con- 
sent. The  signature  to  the  note  was  made  by  France,  and  he 
delivered  the  note  to  the  payee,  who  indorsed  it  and  had  it 
discounted  by  the  plaintiflE  before  maturity.  It  was  in  part 
payment  of  a  rubber  and  cement  business  which  France  pur- 
chased in  the  name  of  France  &  Company.  No  payment  has 
been  made  upon  it.  Upon  the  trial  evidence  was  given  upon 
the  controverted  questions,  whether  Hagen  was  in  fact  a 
partner  in  the  firm  of  France  &  Company  ;  whether  he  knew 
of .  the  purchase  of  the  new  business  at  the  time,  and  whether 
Hagen  had  any  connection  with  it  after  it  was  purchased,  and 
the  character  of  the  two  businesses  and  how  carried  on. 

Upon  the  close  of  the  testimony '  the  trial  court,  without 
objection  from  either  party,  submitted  three  questions,  which, 
with  the  answers  made  by  the  jury,  are  as  follows : 

"  Q.  Was  the  defendant,  Arthur  T.  Hagen,  on  the  30th  ddy 
of  June,  1897,  the  day  of  the  making  of  the  promissory  note 
in  suit,  a  copartner  of  F.  W.  France  in  the  bicycle  business 
carried  on  at  the  corner  of  Main  and  Cortland  streets,  in 
Rochester,  N.  Y.,  under  the  firm  name  and  style  of  F.  W. 
France  &  Co.  ?     A.  Yes. 

"  Q.  Was  the  promissory  note  in  suit  made  and  delivered  as 
part  consideration  of  the  purchase  of  the  rubber  and  cement 
business  of  Arlington  U.  Betts  of  Toledo,  Ohio,  by  the  firm 
of  F.  W.  France  &  Co.  ?     A.  Yes. 

"  Q.  Was  such  purchase  made  with  the  knowledge  and  con- 
sent of  the  defendant  Arthur  T.  Hagen  ?     A.  No." 

No  general  verdict  was  rendered.  The  court  directed  judg- 
ment for  the  defendant,  dismissing  the  complaint  upon  the 
merits.  The  order  for  judgment  was  entered  four  days  later, 
and  recited  that  it  was  upon  the  special  verdict  rendered  by 
the  jury. 

Joseph  S,  Hunn  for  appellant.  Plaintiff's  request  for  the 
direction  of  a  verdict  should  have  been  granted.  {Cheever  v. 
P.  R,  R.  Co.,  150  N.  Y.  59;  S.  Nat,  Bank  v.  Weston,  161 
N.  Y.  520.)    Plaintiff,  not  defendant,  was  entitled  to  judgment 
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on  the  verdict.  {BanJc  of  Chittencmgo  v.  Morgan^  73  N.  Y. 
593 ;  Whitaker  v.  Brown^  16  Wend.  505  ;  Drake  v.  Ehoyn^ 
1  Gaines,  184 ;  S.  G.  Bank  v.  Alberger,  101  N.  N.  202 ;  Ex 
parte  Blake^  1  Ves.  166 ;  F.  G.  Nat.  Bamk  v.  Widener^  24 
App.  Div.  330;  163  K  Y.  276;  Lea  v.  Guice,  13  S.  &  M. 
656.) 

Walter  S.  HvhheU  for  respondent. 

Landon,  J.  "  A  special  verdict  is  one,  by  which  the  jnry 
finds  the  facts  only,  leaving  the  court  to  determine,  which 
party  is  entitled  to  judgment  thereupon."  (Code  Civ.  Pro. 
section  1186.) 

"  In  an  action  to  recover  money  only,  or  real  property,  or 
a  chattel,  the  jury  may  render  a  general  or  special  verdict, 
in  its  discretion."  (lb.  section  1187.)  As  there  was  no 
objection,  it  may  be  assumed  that  the  special  verdict  was  ren- 
dered in  the  discretion  of  the  jury.  It  is  in  other  cases  than 
those  above  mentioned  that  the  court  may  direct  the  jury  to 
find  a  special  verdict  upon  all  or  any  of  the  issues.  (lb.)  No 
motion  was  pending  for  a  nonsuit  or  for  the  direction  of  a 
verdict  when  the  questions  were  submitted  to  the  jury,  and, 
therefore,  the  questions  submitted  do  not  come  within  the 
provisions  of  the  section  relating  to  that  situation.  We 
assume,  therefore,  that  the  questions  submitted  to  the  jury 
covered  all  the  controverted  facts  deemed  by  the  trial  court  to 
be  material  to  the  judgment.  This  is  made  clear  by  the 
charge  of  the  court  that  if  the  purchase  of  the  rubber  and 
cement  business  was  made  without  the  knowledge  and  con- 
sent of  the  defendant  Hagen  the  plaintiflE  could  not  recover. 

It  is  thus  settled  by  the  answer  to  the  first  question  that  the 
defendant  Hagen  was  a  partner  in  the  firm  of  F.  W.  France 
&  Co.  when  the  firm  note  was  given.  And  by  the  answer  to 
the  second  question  that  the  firm  note  was  given  as  part  con- 
sideration of  the  purchase  of  the  rubber  and  cement  business 
by  the  firm.  Thus  both  the  act  of  buying  and  of  paying  was 
by  the  firm.     The  firm  was  a  party  to  the  entire  transaction. 
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Tlie  further  finding  by  the  jury  tliat  the  purchase  was  not 
made  with  the  knowledge  or  consent  of  the  defendant  Hagen, 
is  of  itself  inconsequent.  Each  partner  was  the  lawful  agent 
of  the  other  in  all  matters  within  the  scope  of  the  business  of 
the  firm.  The  first  and  second  findings  negative  the  idea  that 
the  purchase  was  made  by  or  for  any  other  person  than  the 
firm,  or  for  any  other  purpose  than  that  of  the  firm.  Pre- 
sumably, therefore,  the  purchase  was  within  the  scope  of  the 
firm  business.  There  is  no  finding  that  it  was  not.  There  is 
no  room  in  the  findings  for  the  conclusion  that  France  gave 
the  firm  note  for  his  individual  purpose.  And  as  he  gave  the 
note  of  the  firm  for  firm  purposes,  it  was  immaterial  whether 
Hagen  knew  or  consented  to  the,  transaction  at  the  time.  It 
is  not  found  that  he  never  ratified  it,  or  that  the  firm  never 
took  over  the  new  business. 

We  think  the  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Gray,  O'Brien,  Cullen  and  Werner,  JJ.,  concur ;  Parker, 
Ch.  J.,  and  Haight,  J.,  dissent. 

Judgment  reversed,  etc. 


The  People  of  the  State  of  New  York,  Respondent,  d. 
Samuel  J.  Kennedy,  Appellant. 

'  1.  Murder  —  Evidence  —  Declarations  Made  in  Presence  of 
Accused  Incompetent.  Upon  a  tri.il  for  murder  the  testimony  of  a 
police  officer  as  to  a  conversation,  in  the  presence  of  the  defendant,  who 
was  in  custody,  between  the  witness  and  another  person,  tending  to  show 
that  the  latter,  after  being  warned  by  the  witness  to  be  careful  in  hi^  state- 
ments, identified  the  defendant  as  the  person  who  was  with  the  deceased 
the  night  of  the  homicide,  is  hearsay  and  incompetent,  notwithstanding 
that  such  person  is  also  a  witness  on  the  trial  and  to  some  extent  corrob- 
orates the  police  officer  as  to  his  identifying  the  defendant,  where  the 
defendant,  when  he  undertook  to  speak  and  deny  that  he  was  the  person, 
was  instantly  stopped  by  the  police  officer  and  required  to  keep  still. 

2.  Admissibility  op  Declarations  Made  in  Presence  of  Accused. 
Declarations  or  statements  made  in  the  presence  of  accused  are  not  received 
as  evidence  in  themselves  against  him,  but  for  the  purpose  of  ascertaining 
the  reply  he  makes  to  them.  They  are  only  competent  when  he  hears 
and  fully  comprehends  the  effect  of  the  words  spoken  and  when  he  is  at 
full  liberty  to  make  answer  thereto,  and  then  only  under  such  circum- 
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Stances  as  would  justify  the  inference  of  assent  or  acquiescence  as  to  the 
truth  of  the  statement,  by  his  remaining  silent. 

8.  Appeal  —  Granting  New  Trial  in  Capital  Case  for  Error  not 
Excepted  to.  The  power  confeired  upon  the  Court  of  Appeals  by  sec. 
tion  528  of  the  Code  of  Criminal  Procedure  to  order  a  new  trial  when  the 
Judgment  is  of  death,  if  satisfied  that  the  verdict  was  against  the  weight 
bf  evidence,  or  against  law,  or  that  justice  requires  a  new  trial,  whether 
any  exception  shall  have  been  taken  or  not  in  the  court  below,  may  be 
properly  exercised  when  it  is  apparent  that  the  defendant  has  suffered 
gross  injustice  by  the  admission  of  incompetent  evidence  upon  the  main 
and  vital  issue,  even  though  the  defendant's  counsel  failed  to  object  to  its 
reception:  but  the  provision  of  the  Code  was  not  intended  to  relieve  coun- 
sel of  the  duty  of  objecting,  and,  in  case  their  objection  is  overruled,  of 
taking  an  exception,  to  the  admission  of  incompetent  evidence. 

4.  When  New  Trial  Will  not  be  Granted.  The  power  conferred 
by  that  section  upon  the  Courts  of  Appeals  is  a  power  to  be  exercised 
or  witheld  in  its  discretion,  and  where  that  court  is  satisfied  that  the 
accused  has  had  a  fair  trial  and  that  he  is  guilty  of  the  crime  charged,  a 
new  trial  will  not  be  granted. 

(Argued  October  4,  1900;  decided  November  20,  1900.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
at  a  Trial  Term  for  the  county  of  New  York  March  31, 1899, 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  mur- 
der in  the  first  degree,  and  from  an  order  denying  a  motioa 
for  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

W.  W,  CayitweU  and  R.  M.  Moore  for  appellant.  The 
admissions  claimed  to  have  been  made  by  the  defendant  wer& 
improperly  received  in  evidence.  {People  v.  McMahon^  15 
N.  Y.  384;  Wheater  Case,  2  Moody  C.  C.  45;  People  v. 
McOloin,  91  N.  Y.  244.)  It  was  error  to  permit  Captain 
Price  to  testify  to  the  detailed  conversation  that  he  had  with 
Davis  and  McCurry  in  the  police  station  relative  to  the  identi- 
fication of  the  defendant.  If  is  true  that  defendant  was  pres- 
ent at  all  of  the  conversation,  but  he  in  nowise  could  be  said 
to  have  adopted  it  or  be  a  party  to  it,  either  by  acquiescence 
or  silence.     {Kelly  v.  People,  55  N.  Y.  571.) 

Charles  E.  Le  Barhier  for  respondent.^ 
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Haight,  J.  On  the  morning  of  the  16tli  day  of  August, 
1898,  the  dead  body  of  Eraeline  C.  Keynolds  was  found  lying 
upon  the  floor  in  room  84  of  the  Grand  Hotel  on  Broadway 
in  the  city  of  New  York.  The  body  was  fully  dressed,  with 
the  exception  of  the  hat  which  had,  been  removed  and  was 
lying  in  the  room.  By  the  side  of  the  body,  upon  the  floor, 
was  found  a  bludgeon,  consisting  of  a  lead  pipe  about  seven- 
teen inches  in  length,  through  which  an  iron  rod  had  been 
inserted  and  wound  at  one  end  with  tape.  A  post-mortem 
examination  of  the  body  disclosed  two  wounds  upon  the  top 
of  the  head,  each  about  two  and  one-half  inches  long,  one 
about  an  inch  behind  the  other,  cutting  through  the  scalp. 
The  lobe  of  the  right  ear  was  found  to  be  discolored,  and 
there  was  a  fracture  of  the  cervical  vertebra  or  neck.  No 
other  marks  were  found  upon  the  body.  It  appeared  to  be 
well  nourished,  and  in  other  respects  in  a  healthy  condition. 
The  physician  who  conducted  the  autopsy  gave  it  as  his 
opinion  that  the  wounds  were  produced  by  blows  upon  the 
head  and  that  death  was  due  to  oedema,  congestion  of  the  brain, 
asphyxia  resulting  from  pressure  on  the  spinal  cord  and 
fracture  of  the  cervical  vertebra ;  and  that  death  could  have 
been  produced  from  the  blows  of  the  bludgeon  which  was 
found  by  her  side. 

The  deceased  was  a  young  woman,  unmarried,  and  had 
formerly  lived  at  Mt.  Vernon,  where  her  parents,  brothers 
and  sisters  still  reside.  For  the  last  two  years  she  had  been 
living  at  the  corner  of  Fifty-eighth  street  and  Ninth  avenue, 
in  a  flat  on  the  first  floor,  with  a  New  York  broker,  under  the 
name  of  Reynolds,  as  man  and  wife.  On  Monday,  the  day 
preceding  the  finding  of  her  body,  she  left  her  home  in  the 
morning,  taking  with  her  a  small  bag  or  reticule,  and  about 
half-past  twelve  o'clock  she  entered  the  Grand  Hotel,  went  to 
the  desk  and  registered  in  the  name  of  "  E.  Maxwell  and  wife, 
Brooklyn,"  and  was  assigned  by  tiie  clerk  to  room  S-l  on  the 
fourth  floor.  She  was  conducted  to  this  room  by  a  bellboy 
and  left  there.  At  about  two  o'clock  she  entered  the  dining 
room  and  was  conducted  to  a  table  at  which  she  was  served  with 
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a  lunch.  After  iinisliing  her  lunch  she  signed  the  bill  there- 
for with  the  name  of  "E.  Maxwell,  Room  84."  A  few 
minutes  afterwards  she  left  the  hotel  by  the  ladies'  entrance  on 
31st  street  and  did  not  return  until  about  six  o'clock  in  the 
afternoon,  at  which  time  she  was  accompanied  by  a  man- 
They  entered  the  hotel  at  the  entrance  from  Thirty-iirst  street, 
passed  through  the  dining  room  and  took  the  elevator  to  the 
room  to  which  she  had  been  assigned.  They  remained 
together  in  the  room  until  about  a  quarter  of  seven,  when 
they  descended  by  the  elevator  to  the  office  floor  and  passed 
out  through  the  dining  room  into  Thirty-first  street.  They 
again  returned  to  the  hotel  together  about  ten  minutes  l>efore 
twelve  o'clock,  passing  through  the  dining  room  tcf  the  ele- 
vator and  thence  to  their  room.  After  they  returned  to  their 
room,  a  lady  occupying  room  No.  52,  which  is  directly  undei 
room  84,  heard  two  persons  walking  about  the  room.  After 
some  time  her  attention  was  attracted  by  a  heavy  fall  upon 
the  floor  in  the  room  above,  and  this  was  followed,  shortly 
after,  by  another  fall.  After  that  she  heard  the  walking  of 
one  person  about  the  room  for  some  time,  but  finally  fell 
asleep  and  observed  nothing  further  until  morning.  A  few 
minutes  after  two  o'clock  the  man,  who  had  accompanied  the 
deceased,  passed  down  the  stairs  of  the  hotel  to  the  office  and 
thence  out  through  the  corridor  into  Broadway.  The  body  of 
the  deceased  was  first  found  by  the  chambermaid,  who  entered 
the  room  at  about  half-past  nine  in  the  morning. 

The  evidence  establishes  beyond  a  reasonable  doubt,  and  we 
understand  the  fact  to  be  conceded  by  the  defendant,  that  Miss 
Keynolds  had  been  killed  by  some  person,  under  circumstances 
which  would  justify  a  jury  in  finding  that  the  act  was  com- 
mitted with  deliberation  and  premeditation.  We  are  thns 
brought  to  a  consideration  of  the  question  as  to  whether  tlie 
crime  was  committed  by  the  defendant.  lie  was  a  dentist, 
having  an  office  at  No.  GO  West  Twenty -second  street,  in  the 
city  of  New  York,  in  company  with  his  father,  who  is  also  a 
dentist.  lie  was  a  married  man,  about  thirty-two  years  of 
age,  and  resided  at  New  Dorp,  Staten  Island,  with  his  parents. 
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At  the  time  of  tlie  homicide  his  wife  was  absent  from  home 
on  a  visit. 

Upon  disrobing  tlie  body  of  the  deceased,  in  order  to  make 
an  autopsy^  there  was  found  underneath  the  corset  the  sum  of 
$8.90  in  money  and  the  following  check  : 

"  No.  1226.  New  York,  August  15,  1898. 

"  The  Garfield  National  Bank,  Twenty-third  street  and 
Sixth  Avenue,  pay  to  the  order  of  Emma  Reynolds  thirteen 
thousand  dollars  ($13,000).  DUDLEY  GIDEON." 

The  check  bears  a  two-cent  postage  stamp,  canceled,  and  is 
indorsed  upon  the  back  "  S.  J.  Kennedy."  There  was  also 
found  in  tlie  room  several  scraps  of  paper  which  had  been  torn 
up.  Some  of  the  pieces  were  found  in  a  waste  basket  in  the 
corner  of  the  room,  and  some  of  the  scraps  were  found  by  the 
easterly  window.  These  scraps,  when  put  together,  formed  a 
complete  paper,  on  which  there  appears  in  lithograph  in  the 
upper  left-hand  corner  a  capital  "  B ; "  on  the  left  hand  is  a 
line  for  date  with  the  figures  "  189-,"  and  underneath  are  the 
words  "  Phillips  Milk  of  Magnesia,  12  oz."  On  the  reveree 
side  of  this  paper  were  written  the  words  "  E.  Maxwell  and 
wife,  Grand  Hotel." 

After  finding  the  check  with  the  defendant's  name  indorsed 
upon  the  back  of  it,  the  detectives  detailed  to  investigate  the 
case  called  upon  the  defendant  at  his  ofiice,  showed  him  the 
check  and  asked  him  if  the  signature  was  his.  He  stated  that 
it  was  not ;  that  he  had  never  seen  it  before,  and  that  he  was 
not  at  the  Grand  Hotel  the  night  before  in  company  with  the 
decedent.  He  was,  however,  subsequently  placed  under  arrest 
and  taken  to  the  West  Thirtieth  street  police  stationj  and  upon 
a  search  of  his  office  there  was  found  a  blank  check  book  with 
a  number  of  checks  signed  by  him,  several  letters  and  a  pad 
of  paper  on  which  w^  printed  "  Phillips  Milk  of  Magnesia, 
12  oz.,"  conforming  in  every  respect  to  the  scraps  found 
in  the  room  of  the  deceased,  to  which  we  have  already 
referred. 

Upon  a  search  of  the  defendant's  residence  in  New  Dorp, 
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there  was  found  in  the  cellar  a  piece  of  lead  pipe  correspond- 
ing in  size  to  that  of  which  the  bludgeon  had  been  constructed, 
and  also  a  piece  of  iron  of  the  same  size  as  that  which  had 
been  inserted  in  the  pipe  constituting  the  bludgeon. 

The  head  waiter,  his  assistant,  the  bellboy,  elevator  boy  and 
the  front  clerk  of  the  Grand  Hotel,  who  saw  the  man  with 
the  deceased,  were  sworn  as  witnesses  upon  the  trial  and  iden- 
tified the  defendant  as  the  man  who  occupied  the  room  with 
her  on  the  night  of  the  homicide.  As  they  described  him,  he 
wore  a  straw  hat.  It  appears  that  previously  he  had  worn  a 
brown  derby  hat,  but  testimony  was  introduced  showing  that 
on  the  aften:oon  of  that  day  he  had  purchased  a  straw  hat 
and  a  golf  cap,  the  cap  being  subsequently  found  in  his  office 
and  identified  by  the  salesman.  Expert  witnesses  were  pro- 
duced, who,  upon  comparing  the  check  for  §13,000  found 
upon  the  body  of  the  deceased,  with  papers  proved  in  the 
case  to  be  written  by  the  defendant,  gave  it  as  their  opinion 
that  the  check  was  filled  out  and  signed  by  the  defendant,  and 
that  the  indoi'sement  on  the  back  was  his  genuine  signature. 
They  also  gave  it  as  tlieir  opinion  that  the  writing,  upon  the 
scraps  of  papc  found  in  the  room  of  the  deceased,  of  the 
words  "E.  Mavvvell  and  wife.  Grand  Hotel,"  was  also  that  of 
the  defendant. 

On  the  morning  preceding  the  homicide,  the  defendant  put 
on  his  wife's  undershirt  or  wrapper.  After  closing  his  office 
in  the  afternoon,  he  went  to  a  store  and  purchased  a  new  suit 
of  underwear  consisting  of  a  shirt  and  drawers,  and  then 
returned  to  his  office  and  put  them  on.  Upon  his  arrest  there 
was  found  upon  the  drawers  a  dark  streak  or  mark  extending 
from  the  waistband  down  toward  the  knee,  which  it  is  claimed 
was  made  from  the  lead  pipe  or  bludgeon  hanging  inside  of 
his  trousers  and  against  his  drawers.  After  he  was  arrested 
he  was  asked  by  the  police  as  to  his  whereabouts  the  evening 
before,  and  it  is  claimed  that  he  made  contradictory  statements 
with  reference  thereto,  and  materially  varied  the  same  on  sub- 
sequent occasions  when  questioned  npon  the  subject.  Other 
circumstances  of  lesser  importance  were  disclosed  by  the  evi- 
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dcnce,  but  we  have  specifically  called  attention  to  all  that  is 
necessary  to  be  considered  upon  this  review. 

The  evidence  is  of  such  a  character  as  to  require  a  submis- 
sion of  the  case  to  the  jury  and  thus  cast  upon  that  body  the 
responsibility  of  determining  the  question  of  the  guilt  of  the 
accused.  We,  however,  have  called  attention  to  the  evidence 
for  the  purpose  of  showing  that  the  testimony  given  as  to  the 
identity  of  the  defendant  as  the  person  who  occupied  the  room 
in  the  hotel  with  the  deceased  on  the  night  of  her  death  related 
to  the  chief  vital  question  at  issue  and  was  of  the  utmost 
importance.  Bearing  this  fact  in  mind,  we  proceed  to  a  consid- 
eration of  the  testimony  of  Captain  Price  of  the  police  depart- 
ment. After  the  defendant  had  been  arrested  and  taken 
to  the  police  station,  the  captain  testified  that  he  brought  in  a 
number  of  other  people  and  placed  them  in  the  room  with  the 
defendant ;  that  he  then  sent  for  the  colored  bellboy  at  the 
hotel,  by  the  name  of  Davis,  who  had  served  a  bottle  of  wine 
to  the  person  in  room  84.  On  his  arrival  he  was  taken  into 
the  room  where  these  persons  were  congregated  and  then  the 
captain  said  to  him,  "  Will  you  look  around  this  room  care- 
fully and  see  if  you  can  see  anybody  that  resembles  that  man  1 
I  says,  Mr.  Davis,  be  awful  careful  in  your  judgment.  I  says, 
this  is  a  serious  matter.  It  may  involve  the  life  of  a  man, 
and  if  yon  ever  exercised  care  in  your  life,  do  it  now.  He 
says,  there  is  no  use  of  my  looking  around  this  room.  I  had 
told  him  to  speak  to  each  individual  in  the  room.  He  had 
told  me  of  a  conversation  that  he  had  had  with  a  man  in  the 
hotel  about  the  wine  and  a  corkscrew.  I  said,  speak  to  every 
individual  in  the  room,  make  no  mistake  as  to  voice,  if  there 
there  is  any  doubt  at  all,  give  it  to  the  man  you  have  in 
mind.  He  says,  Captain,  there  is  no  occasion  for  me  to 
speak  to  anybody,  there  is  no  occasion  for  me  to  go  around 
the  'room.  I  see  the  man  that  I  served  with  a  bottle  of  wine. 
Where  is  he  ?  There  he  is,  sitting  right  over  there,  walking 
a  few  feet  and  pointing  to  Kennedy.  I  stopped  him  imme- 
diately and  said,  you  have  made  a  mistake.  Aint  it  that 
man,  pointing  to  another  man  the  other  side  of  the  room  ? 
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Get  up  and  look  at  him.  Aiut  that  the  man?  No,  he 
said,  there  is  the  man  that  I  served  with  the  bottle  of 
wine.  Kennedy  spoke  up  and  said,  I  never  seen  you  in  my 
life  before.  I  said,  stop,  Kennedy,  you  will  understand  this 
a  little  later  on."  The  captain  then  proceeded  to  state  that 
he  sent  for  otiier  persons  in  the  hotel  and  had  them  brought 
over  to  the  police  station  to  see  if  they  could  identify  the 
defendant,  and  among  others,  stated  that  Stephen  Burns,  a 
waiter  at  tlie  hotel,  next  saw  the  defendant.  He  looked  the 
people  over  as  they  walked  around  the  room  and  he  said  that 
^'  this  man,  Kennedy,  was  the  man  that  he  had  seen  in  the 
hotel."  Burns  was  not  sworn  as  a  witness  upon  the  trial,  but 
Davis  was,  and  upon  the  trial  he  identified  the  defendant  as 
the  person  he  had  served  with  wine  in  room  8i  on  the  night 
of  the  homicide  and  that  he  went  to  the  captain's  office  the 
next  day  to  identify  the  man.  He  stated  that  he  locked 
around  the  room  and  noticed  that  Mr.  Kennedy  was  the  gen- 
tleman that  he  served  with  wine ;  that  he  caught  his  features 
at  once.  He  also  stated  that  the  captain  of  the  dining  room  was 
in  the  captain's  room  at  the  same  time  and  that  he  picked  out 
the  defendant  before  the  witness  did,  but  that  he  was  positive 
that  the  defendant  was  the  man  that  he  saw  in  room  S-L. 

We  think  the  captain's  testimony,  to  which  we  have  referred, 
was  hearsay,  incompetent  and  prejudicial  to  the  defendant. 
He  gives  us,  in  considerable  detail,  the  conversation  that  took 
place  between  himself  and  the  colored  bellboy  in  which  he 
took  great  pains  to  instruct  the  boy  with  reference  to  his  duty, 
the  care  that  he  should  take,  and  his  replies  thereto,  all  tend- 
ing to  show  that  the  boy  was  certain  as  to  the  identity  of  the 
defendant.  It  is  true  that  this  conversation  took  place  in  the 
room  in  which  the  defendant  sat,  in  company  with  a  number 
of  other  persons,  but  when  the  defendant  undertook  to  speak 
and  deny  that  he  was  the  person,  he  was  instantly  stopped  by 
the  captain  and  required  to  keep  still. 

There  are  circumstances  under  which  the  declarations  of 
persons  made  in  the  presence  of  the  accused  are  competent, 
but  they  are  regarded  as  dangerous  and  should  always  be 
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received  with  caution  and  should  not  be  admitted  unless  the 
evidence  clearly  brings  them  within  the  rule.  Declarations 
or  statements  made  in  the  presence  of  a  party  are  not  received 
as  evidence  in  themselves,  but  for  the  purpose  of  ascertaining 
the  reply  the  party  to  be  affected  makes  to  them.  They  are 
only  competent  when  the  person  affected  hears  and  fully  com- 
prehends the  effect  of  the  words  spoken  and  when  he  is  at  full 
liberty  to  make  answer  thereto,  and  then  only  under  such 
circumstances  as  would  justify  the  inference  of  assent  or 
acquiescence  as  to  the  truth  of  the  statement,  by  his  remain- 
ing silent.  (Wharton  Law  of  Evidence,  sections  1136,  1137  ; 
Greenleaf  on  Evidence,  sections  197-199 ;  People  v.  Koetmer, 
154  N.  Y.  355,  374 ;  Xelle^  v.  People,  55  N.  Y.  565 ;  Gihney 
V.  Marchay,  34  N.  Y.  301,  305  ;  PeapU  v.  WilUtt,  92  N.  Y. 
29.)  The  defendant,  as  we  have  seen,  was  not  permitted  to 
reply,  but  was  required  to  keep  silent.  His  silence,  therefore, 
could  not,  under  the  circumstances,  be  construed  into  an 
acquiescence  or  an  admission  of  the  truth  of  the  matters 
embraced  in  the  statement.  The  police  officer  could  not  tell 
whether  Davis  or  Burns  recognized  the  defendant  further 
than  by  the  statements  made  by  them  at  the  time  when 
neither  were  under  oath.  Burns  has  not  been  sworn  as  a 
witness  and  we  have  no  means  of  knowing  whether  he  did, 
in  fact,  identify  the  defendant  other  than  his  unsworn  state- 
ment made  to  the  police.  Davis,  it  is  true,  was  sworn  upon 
the  trial  and  to  some  extent  corroborated  the  police  officer  as 
to  his  identifying  the  defendant  at  the  police  station,  but  his 
declarations  made  at  that  time  in  reply  to  the  instructions 
given  him  by  the  officer  were  not  evidence  and  did  not  tend^ 
under  the  circumstances,  to  establish  an  admission  on  the 
part  of  the  defendant  that  he  was  the  person  who  had  been  in 
the  room  with  the  deceased.  No  objection  was  taken  by  the 
defendant's  counsel  to  the  evidence  referred  to,  and,  con- 
sequently, there  is  no  exception  which  presents  an  error  of 
law  upon  which  a  reversal  of  the  judgment  can  be  founded. 
Section  528  of  the  Code  of  Criminal  Procedure,  however, 
provides  that  "  When  the  judgment  is  of  death,  the  Court  of 
58 
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Appeals  may  order  a  new  trial,  if  it  be  satisfied  that  the  ver- 
dict was  against  the  weight  of  evidence  or  agaiost  law,  or  that 
justice  requires  a  new  trial,  whether  any  exception  shall  have 
been  taken  or  not  in  the  court  below."  This  provision  of  the 
Code  gives  to  this  court  the  power,  in  its  discretion,  to  order 
a  new  trial  when,  in  its  opinion,  justice  requires  it.  This 
power  may  be  properly  exercised  when  it  is  apparent  that  the 
defendant  has  suffered  gross  injustice  by  the  admission  of 
incompetent;  evidence  upon  the  main  and  vital  issue,  eveu 
though  the  defendant's  counsel  has  failed  to  object  to  its 
reception.  The  provisions  of  the  Code,  however,  were  not 
intended  to  relieve  counsel  from  the  duty  of  objecting  and  in 
case  their  objection  is  overruled  of  taking  an  exception  to  the 
admission  of  incompetent  evidence.  Counsel  cannot  be 
permitted  to  impliedly  consent  to  the  admission  of  evidence 
by  remaining  silent  when  it  is  offered  and  then  insist  that  it  is 
incompetent  and  that  an  error  has  been  committed.  No  error 
of  law  is  presented  for  review  unless  a  question  is  raised  by 
an  exception.  The  legislature  has  seen  fit  to  invest  this  court 
with  the  power  to  grant  a  new  trial.  It  is  a  power  to  be 
exercised  or  withheld  in  its  discretion.  Before  a  judgment 
of  death  is  carried  into  execution  this  court  must  be  satisfied 
that  the  accused  has  had  a  fair  trial  and  that  he  is  guilty  of 
'  the  crime.  If  it  is  so  satisfied,  the  power  will  not  be  exercised. 
If  it  is  not  satisfied,  then  it  will  avail  itself  of  the  power  given. 
As  we  have  seen,  the  incompetent  evidence  bore  upon  the 
chief  vital  question  at  issue.  It  is"  of  that  character  which 
must  have  had  an  important  bearing  upon  tlie  minds  of  the 
jurors,  and,  we  fear,  in  a  measure  influenced  their  verdict. 
We  think,  therefore,  that  justice  will  be  promoted  by  the 
granting  of  a  new  trial. 

'     The  judgment  and  conviction  should  be  reversed  and  a  new 
trial  ordered. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin,  Vann  and 
Landon,  JJ.,  concur. 

Judgment  of  conviction  reversed,  etc. 
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The  People  of  the  State  of  New  York,  Respondent,  v.    \  ^69  *104| 

Lorenzo  Priori,  Appellant.  fl^        459 
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1 .  Murder  --  Questions  of  Fact.  The  question  of  the  credibility  of  the 
People's  witnesses  in  a  trial  for  murder,  and  the  question  whether  the 
decedent  was  killed  by  the  defendant,  and  if  so,  whether  the  act  was 
committed  under  circumstances  constituting  the  crime  of  murder  in  the 
first  degree,  are  clearly  for  the  jury,  where,  if  such  witnesses  are  to  be 
believed,  there  is  not  only  ample  proof  of  circumstances  tending  to  show 
that  the  decedent  was  killed  by  the  defendant,  but  there  is  direct  proof  to 
the  same  effect. 

2.  Duty  of  Court  to  Sustain  Privilege  of  Witness.  Where, 
under  the  circumstances,  the  trial  court  is  justified  in  informing  a  wit- 
ness called  by  the  defendant  of  his  constitutional  privilege  to  decline  to 
answer  any  question  that  would  tend  to  incriminate  or  degrade  him,  and 
it  is  manifest  that  he  personally  declined  to  answer  upon  such  grounds, 
it  is  its  duty  to  sustain  his  privilege,  if  the  evidence  on  his  examination 
as  a  witness  would  either  tend  to  incriminate  him  or  disclose  a  link 
in  the  chain  of  testimony  which  might  convict  him  of  crime,  and  he  is 
not  required  to  explain  how  he  might  be  incriminated  by  the  answer; 
and  before  the  defendant  can  claim  its  ruling  to  be  erroneous,  he  must  at 
least  show  such  facta  as  will  render  it  clear  that  an  answer  to  the  question 
propounded  would  not  incriminate  or  disgrace  the  witness. 

3.  When  Error  in  Sustaining  Witness'  Claim  of  Privilege  not 
Prejudicial.  Sustaining  the  claim  of  privilege,  interposed  by  a  witness 
brought  into  court  from  prison,  to  a  question  asked  hini  by  defendant  in 
a  murder  trial,  as  to  whether  he  heard  a  witness  for  the  state  say  to 
defendant  while  in  the  prison  that  he  knew  nothing  about  the  case,  even 
if  error,  is  not  ground  for  reversing  a  conviction  where  the  witness  for 
the  state  had  admitted  that  he  made  such  a  statement  to  the  defendant, 
and  that  lact  is  undisputed. 

4.  Dbxlarations  by  District  Attorney  as  to  the  Law  of  the 
Case.  The  misconduct  of  the  district  attorney  in  assuming  to  state  the 
law  upon  the  question  of  premeditation  and  deliberation,  and  in  persisting 
in  making  such  statements  after  the  court  had  instructed  him  not  to  con- 
tinue the  discussion,  is  not  sufficient  cause  for  reversal  of  a  conviction, 
where  the  court  distinctly  and  plainly  instructed  the  jury  upon  the  ques- 
tion of  premeditation  and  deliberation,  and  also  instructed  it  to  disregard 
any  matter  that  had  been  stated  as  to  the  law,  or  what  the  law  should  be, 
and  any  statements  made  in  regard  to  any  opinions  or  decisions  of  the 
courts,  except  such  as  should  be  made  by  the  trial  judge. 

5.  Improper  Commeni-s  by  District  Attorney.  Statements  by  the 
district  attorney  in  his  address  to  the  jury  as  to  the  law  of  defendant's 
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native  country,  to  the  effect  that  the  crime  of  murder  was  less  seriously 
punished  in  that  country,  are  rendered  harmless,  and  should  be  disregarded 
by  the  Court  of  Appeals,  where  the  district  attorney  withdrew  his  remarks 
on  that  subject,  when  the  defendant  objected  to  them,  and  the  court 
expressly  directed  the  jury  to  disregard  them. 

6.  Comments  on  Defendant's  Failure  to  Testify.  Any  error 
resulting  from  comments  by  the  district  atjtorney.  upon  the  failure  of 
defendant  in  a  murder  trial  to  testify  in  his  own  behalf,  is  cured  where 
the  trial  court,  at  the  defendant's  request,  calls  the  attention  of  the  jurj* 
to  the  provisions  of  section  398  of  the  Code  of  Criminal  Procedure,  and 
charges  them  that  while  the  defendant  in  all  cases  may  testify  in  his  own 
behalf,  still,  his  neglect  or  refusal  lo  do  so  does  not  create  any  presump- 
tion against  him. 

7.  Misconduct  of  Jury  in  Murder  Trial  —When  Refusal  of  New- 
Trial  Justified.  The  trial  court  is  justified  in  denying  an  application 
for  a  new  trial  made  by  defendant  in  a  murder  trial,  so  far  as  it  is  based 
upon  the  ground  that  during  the  trial  one  of  the  jurors  had  a  copy  of  the 
Penal  Code  and  Code  of  Criminal  Procedure  which  he  read  and  exhibited 
to  some  of  his  fellows,  where  it  is  obvious  that  he  obtained  the  book  inad- 
vertently, and  as  soon  as  the  attention  of  the  prosecution  was  called  to  the 
fact  the  book  was  taken  away  from  him,  and  the  defendant  omitted  to  raise 
any  objection,  or  make  any  request  to  the  court  to  specially  instruct  the 
jurors  to  disregard  anything  that  had  been  read,  and  it  is  not  alleged  or 
set  forth  what  was  read,  or  that  it  had  any  connection  with,  or  bearing 
upon,  the  case,  or  in  any  way  affected  the  verdict,  and  the  court  in  effect 
charged  the  jury  that  it  was  to  receive  the  law  as  the  court  declared  it, 
independent  of  any  knowledge  it  might  otherwise  acquire. 

8.  New  Trial  on  Ground  of  Newly-discovered  Evidence.  An 
application  for  a  new  trial  in  a  murder  case,  upon  the  ground  of  newly- 
discovered  evidence,  may  properly  be  refused  where  the  new  evidence  is 
not  such  as  requires  the  trial  court  to  hold  that  it  would  probably  change 
the  result  if  a  new  trial  were  granted,  or  where  there  is  not  sufficient  proof 
that  it  could  not  have  been  discovered  before  the  trial  by  the  exercise  of 
due  diligence. 

(Argued  October  5,  1900;  decided  November  20,  1900.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
at  a  Trial  Term  for  the  county  of  New  York  April  28,  1899, 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  mur- 
der in  the  first  degree,  and  from  an  order  denying  a  motion 
for  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Bankson  T.  Morgan  and  Samuel  Seabury  for  appellant. 
The  court  erred  in  not  compelling  the  witness  Di  Angelo  to 
testify.  (2  Story  on  Const.  §  1792;  4  Black.  Comm.  359, 
360 ;  People  v.  Willard,  92  Cal.  482 ;  Aiken  v.  State,  25  S. 
W.  Kep.  840 ;  1  Thomp.  on  Trials,  §  306 ;  People  v.  Mather, 
4  Wend.  229 ;  People  v.  Bodine,  1  Den.  281 ;  Ward  v.  Peo- 
ple, 6  Hill,  144 ;  Peoph  v.  Cai-roll,  3  Park.  Cr.  Rep.  73  ; 
Southard  v.  Rexford,  6  Cow.  254.)  A  witness  can  only  claim 
his  privilege  when  the  answer  to  the  question  asked  would 
naturally  and  ordinarily  have  a  tendency  to  incriminate  or 
degrade  him.  {Youngs  w  Youngs,  5  Redf.  505;  Friesa  y, 
N,  Y,  a  cfe  //.  JR.  P,  P,  Co.,  67  Ilun,  205 ;  People  ex  rel. 
V.  Kelly,  24  N.  Y.  74.)  The  remarks  of  the  prosecuting 
officer  in  his  closing  address  to  the  jury  were  unfairly  preju- 
dicial to  the  defendant.  {Berry  v.  State,  10  Ga.  511 ;  Bul- 
lock V.  Smith,  15  Ga.  395 ;  State  v.  Williams,  65  N.  C.  505 ; 
Tucker  v.  Henniker,  41  N.  H.  317;  Bagully  v.  M,J.  Assn., 
38  App.  Div.  522 ;  Cole  v.  F.  B.  C,  Co.,  159  N.  Y.  59  ;  PeopU 
V.  Fielding,  158  N.  Y.  542.)  The  counsel  for  the  prosecution 
was  erroneously  allowed  to  argue  and  mis-state  the  law  to  the 
jury.  (1  Thomp.  on  Trials,  §§  942,  980 ;  State  v.  Peed,  71 
Mo.  200 ;  People  v.  Majone,  91  N.  Y.  211.)  The  counsel  for 
the  People  improperly  and  persistently  conrinented,  directly 
and  indirectly,  upon  the  failure  of  the  defendant  to  testify  in 
his  own  behalf  in  such  a  manner  as  to  prejudice  the  jury 
against  the  defendant  because  of  his  failure  to  testify.  (Code 
Crim.  Pre.  §  393 ;  Dawson  v.  State,  24  S.  W.  Rep.  414 ;  People 
V.  Fielding,  158  N.  Y.  542;  Angelo  v.  People,  96  111.  209; 
Koelges  v.  G.  L.  Ins.  Co.,  57  N.  Y.  638  ;  WiUiaTus  v.  B.  E.  R. 
R.  Co.,  126  N.  Y.  96  ;  McKeever  v.  Weyer,  11  Wkly.  Dig.  258 ; 
Ilalpern  v.  N.  E.  R.  R.  Co.,  16  App.  Div.  90  ;  Bagully  v. 
M.  J.  Assn.,  38  App.  Div.  522 ;  People  v.  Corey,  157  N.  Y. 
332.)  The  fact  that  some  of  tlie  jurors  during  the  trial  read 
a  copy  of  "  Silvemail's  Penal  Code  and  Code  of  Criminal 
Procedure,"  annotated,  constituted  misconduct  by  which  a 
fair  and  due  consideration  of  the  case  was  prevented.  {Jones 
V.  State,  89  Ind.  82;  Harrison  v.  Hance,  37  Mo.  185  ;  Aim 
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V.  Andrews,  9  Ohio  C.  0.  591 ;  Burrows  v.  Minner,  1  C.  & 
P.  310  ;  Merrill  v.  Nary,  92  Mass.  416 ;  State  v.  Smith,  6  R. 
1. 33 ;  Newkirh  v.  State,  27  Ind.  1 ;  Johnson  v.  State,  27  Fla. 
245  ;  People  v.  Ilartung,  4  Park.  Or.  Rep.  256,  314 ;  People 
V.  Draper,  28  Hun,  1.)  The  lower  court  erred  in  not  granting 
defendant's  motion  for  a  new  trial  upon  the  ground  of  newly- 
discovered  evidence.  (  W.  S.  P.  Co.  v.  Barclay,  14  N.  Y.  S. 
R.  879 ;  Holmes  v.  Bogers,  32  N.  Y.  S.  R.  470 ;  Guyot  v. 
Butts,  4  Wend.  579.) 

Cha7*les  E,  Le  Barhier  for  respondent.  The  defendant's 
motion  for  a  new  trial  and  in  arrest  of  judgment  on  the 
ground  of  misconduct  of  the  jury  was  properly  denied. 
(Pe^le  V.  Draper,  28  Hun,  1 ;  People  v.  Wilson,  8  Abb.  Pr. 
137;  PeopU  v.  Gaffney,  14  Abb.  Pr.  [N.  S.]  36;  PeopU 
V.  KeUy,  2  N.  Y.  Cr.  Rep.  15 ;  People  v.  Schad,  58  Hun, 
571.)  The  defendant's  motion  for  a  new  trial  and  in  arrest 
of  judgment  on  the  ground  that  the  closing  address  of  the 
district  attorney  to  the  jury  was  unfairly  prejudicial  to  the 
defendant  was  properly  denied.  (2  Ency.  of  PI.  &  Pr.  722  ; 
People  V.  Fielding,  1^%  N.  Y.  542;  People  v.  GreenwaU^ 
115  X.  Y.  526.)  The  defendant's  motion  for  a  new  trial  on 
the  ground  of  newly-discovered  evidence  was  properly  denied, 
for  the  reason  that  it  does  not  appear  that  the  result  would 
have  been  different  than  what  it  was,  even  had  the  newly-dis- 
covered evidence  been  produced  upon  the  trial.  {People  v. 
Hovey,  30  Hnn,  354;  93  K  Y.  654;  People  v.  Shea,  16 
Miss.  Ill ;  Case  v.  People,  6  Abb.  [X.  C]  151 ;  People  ex 
rel.  V.  Sup.  Ct,  10  Wend.  285  ;  Williams  v.  People,  45  Barb. 
201 ;  People  v.  Mack,  2  Park.  Cr.  Rep.  673 ;  People  v. 
McGuire,  2  Hun,  269.) 

Martin,  J.  The  judgment  appealed  from  was  entered 
upon  the  verdict  of  a  jury  rendered  upon  a  trial  in  the 
Supreme  Court,  held  in  tlie  city  and  county  of  New  York. 
At  the  close  of  the  evidence  of  the  prosecution  the  defendant 
asked  the  court  to  withdraw  from  the  consideration  of  the  jury 
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the  charge  of  murder  in  the  lirst  degree  upon  the  grounds 
that  the  People  had  not  proved  facts  sufficient  to  warrant  the 
jury  in  finding  that  the  defendant  liad  committed  that  crime, 
and  ''  that  the  People  have  not  proved  facts  sufficient  to  sus- 
tain the  crime  beyond  a  reasonable  doubt."  This  motion  was 
denied  and  the  defendant  excepted.  At  the  close  of  all  the 
testimony  the  defendant's  counsel  again  moved  to  take  from 
the  consideration  of  the  jury  the  charge  of  murder  in  the  first 
degree  upon  the  same  grounds,  and  also  upon  the  additional 
grounds  *'  That  the  preponderance  of  evidence  shows  that  the 
defendant  was  not  guilty  of  said  crime,"  and  "  That  the  testi- 
mony given  by  the  People  to  sustain  the  burden  of  proof  of 
said  crime  is  wholly  or  in  part  illegal."  He  also  moved  the 
court  to  direct  the  jury  to  acquit  him  of  the  crime  of  murder 
in  the  second  degree,  and  of  the  crime  of  manslaughter. 
These  motions  were  all  denied,  and  the  defendant  excepted. 

The  first  question  presented  by  the  defendant's  exceptions 
relates  to  the  sufficiency  of  the  evidence  to  justify  the  sub- 
mission to  the  jury  of  the  question  of  the  defendant's  guilt  of 
the  crime  charged  in  the  indictment.  A  careful  examination 
of  the  record  renders  it  obvious  that  the  proof  was  sufficient 
to  require  the  court  to  submit  that  question  to  the  jury.  If 
the  People's  witnesses  were  to  be  believed,  there  was  not  only 
ample  proof  of  circumstances  which  tended  to  show  that  the 
decedent  was  killed  by  the  defendant,  but  there  was  direct 
proof  to  the  same  effect. 

Under  tliat  evidence  the  question  of  the  credibility  of  wit- 
nesses and  the  question  whether  the  decedent  was  killed  by  the 
defendant,  and  if  so,  whether  the  act  was  committed  under 
circumstances  constituting  the  crime  of  nmrder  in  the  first 
degree  were  clearly  for  the  jury.  {People  v.  Kerrigayi^  147 
K  Y.  210;  People  v.  Youngs,  151  N.  Y.  210,  216;  People 
V.  Kelly,  113  N.  Y.  647,  648 ;  People  v.  Fish,  125  N.  Y.  136, 
144 ;  People  v.  Constantino,  153  N.  Y.  24,  35 ;  People  v. 
Ferraro,  161  N.  Y.  365,  376.) 

No  good  purpose  can  be  served  by  reviewing  or  stating  in 
detail  the  facts  and  circumstances  established  by  the  evidence, 
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as  there  can  be  no  reasonable  doubt  that  the  proof  was  suffi- 
cient to  present  a  question  of  fact  as  to  whether  the  defendant 
was  guilty  of  the  crime  of  which  he  was  convicted.  Hence 
we  content  ourselves  with  the  statement  that,  after  a  careful 
examination  of  all  the  evidence,  we  have  reached  the  conclu- 
sion that  it  was  sufficient  to  justify  the  court  in  submitting 
that  question  to  the  jury  and  to  uphold  its  verdict. 

Other  questions  are  presented  by  certain  exceptions  taken 
upon  the  trial  and  by  the  action  of  the  trial  court  in  denying 
the  defendant's  motions  for  a  new  trial  based  both  upon  alleged 
legal  errors  and  upon  the  ground  of  newly-discovered  evidence. 

TTpon  the  trial  one  Messina,  called  as  a  witness  for  the 
People,  on  his  cross-examination,  testified  that  he  visited  the 
defendant  while  in  prison,  and  admitted  that  he  stated  to  him 
that  he  would  not  testify  against  him  because  he  saw  nothing. 
The  defendant  afterwards  called  as  a  witness  one  Di  Angelo- 
who,  at  the  time  of  that  conversation,  was  a  prisoner  in  the 
Tombs  under  an  indictment  for  the  crime  of  murder  in  the 
first  degree,  and  who  was  brought  into  court  to  testify.  The 
court  thereupon  directed  that  his  attorney  should  be  present 
to  advise  him  in  regard  to  his  rights  as  a  witness.  Afterwards 
the  attorney  stated  to  the  court  that  he  had  seen  the  witness 
and  informed  him  as  to  his  rights.  The  witness  then  declined 
to  be  sworn.  The  court,  however,  directed  him  to  take  the 
oath,  and  stated  that  it  would  see  that  his  rights  were  pre- 
servetl.  It  then  informed  him  tliat  he  could  decline  to  answer 
any  question  that  might  be  put  to  him.  It  appears  to  have 
been  conceded  that  he  was  under  indictment  for  the  crime  of 
murder  in  the  first  degree ;  that  he  was  in  actual  confinement, 
and  was  brought  into  court  by  its  order.  The  counsel  for  the 
defendant  then  proceeded  to  examine  him.  The  court  in  effect 
instructed  the  witness  that  he  might  decline  to  answer  any  ques- 
tion where  the  answer  would  tend  to  incriminate  or  degrade 
him.  The  defendant's  questions  were  as  follows :  "  You  are 
at  present  a  prisoner  in  the  Tombs  ? "  *'  Did  you,  some  time 
during  the  month  of  January,  1899,  in  Cell  69,  meet  one  Antonio 
Messina  and  Mrs.  Priori,  and  at  the  time  the  defendant  Priori 
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was  in  the  same  cell  ? "  "  Did  you  on  that  occasion  hear  Anto- 
nio Messina  say  that  he  knew  nothing  about  the  case  in  which 
Priori  was  defendant,  or  anything  to  that  effect  ? "  The  wit- 
ness declined  to  answer  any  of  these  questions  upon  the  ground 
that  the  answer  would  tend  to  incriminate  or  degrade  him. 
The  defendant's  counsel  then  asserted  that  his  refusal  was  not 
the  voluntary  act  of  the  witness,  but  resulted  from  a  state- 
ment by  the  court,  and  for  that  reason  an  exception  was  taken. 
To  this  the  court  replied :  "  I  asked  him  if  he  put  his  ground 
upon  his  constitutional  rights,  putting  his  constitutional 
rights  to  him.  If  you  wish  an  exception  to  that  you  may 
have  it."  The  defendant's  counsel  still  desired  to  have  his 
exception  noted,  and  the  court  then  remarked  :  "  I  informed 
him  of  his  constitutional  rights,  and  if  he  places  his  refusal 
on  that,  I  have  got  to  sustain  it."  To  that  ruling  an  excep- 
tion was  taken.  The  defendant  now  contends  that  the  privi- 
lege of  declining  to  answer  these  questions  upon  the  ground 
that  the  answers  would  degrade  or  incriminate  the  witness, 
was.  personal  to  him,  and  that  it  was  error  not  to  require  him 
to  answer.  The  contention  that  the  privilege  was  personal  to 
the  witness  is  perhaps  correct,  but,  under  the  circumstances 
disclosed,  the  court  was  justified  in  informing  the  witness  of 
his  rights,  and  when  thus  informed,  it  is  manifest  that  he  per- 
sonally declined  to  answer  upon  the  grounds  stated. 

Assuming,  as  I  think  we  must,  that  the  witness  personally 
claimed  his  privilege,  the  question  is  whether  the  court  was 
justified  in  according  it  to  him.  Whether  such  privilege 
should  be  allowed  or  disallowed  rested  somewhat  in  the  dis- 
cretion of  the  court.  Where  a  court  can  discover  from  the 
circumstances  that  the  giving  of  evidence  upon  a  certain  sub- 
ject may  tend  to  incriminate  or  disgrace  a  witness,  it  has  the 
right  and  it  is  its  duty  to  sustain  his  privilege.  Before  the 
defendant  could  claim  that  this  ruling  was  erroneous  he  was 
at  least  required  lo  show  such  facts  as  would  render  it  clear 
that  an  answer  to  the  questions  propounded  would  not  incrimi- 
nate or  disgrace  the  witness.  We  think  the  record  is  insuffi- 
cient to  establish  that  fact.  It  was  for  the  court  to  determine 
59 
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whether,  under  all  the  circumstances,  the  witness  should  be 
accorded  the  protection  and  privilege  he  invoked.  It  does 
not  follow  that  the  witness  was  not  entitled  to  his  privilege, 
because,  upon  the  face  of  the  question  when  unexplained,  it 
did  not  appear  that  the  answer  would  have  the  effect  claimed. 
He  was  entitled  to  this  privilege  if  the  evidence  or  his  exami- 
nation as  a  witness  would  either  tend  to  incriminate  him  or 
disclose  a  link  in  the  chain  of  testimony  which  might  convict 
him  of  crime,  and  was  protected  without  being  required  to 
explain  how  he  might  be  incriminated  by  the  answer.  We 
think,  under  all  the  circumstances,  whether  this  witness  should 
have  been  required  to  answer  the  questions  propounded  was 
for  the  trial  court  to  determine  and  rested  largely  in  its  dis- 
cretion. Where  such  a  privilege  is  claimed  the  courts  have 
recognized  the  impossibility  in  most  cases  of  anticipating  the 
effect  of  an  answer.  {People  ex  rel,  Taylor  v.  Forbes^  143 
K  Y.  219,  231.) 

Moreover,  the  obvious  purpose  of  the  defendant's  inter- 
rogatories was  to  prove  that  'the  witness  Messina,  at  the  time 
referred  to,  said  that  he  would  not  testify  against  the  defend- 
ant because  he  saw  nothing. '  That  fact  had  already  been 
proved  by  the  witness  Messina  and  it  was  undisputed.  There- 
fore, even  if  it  were  conceded  that  the  defendant  was  entitled 
to  prove  what  occurred  in  the  Tombs  when  Messina  was  there 
and  that  he  said  he  would  not  testify  against  the  defendant 
because  he  knew  nothing,  it  could  not  have  affected  the  result 
or  the  credibility  of  the  witness.  The  witness  himself  having 
sworn  to  that  fact  wliich  was  undisputed,  the  defendant  had  the 
benefit  of  the  evidence  as  fully  as  though  it  was  also  proved 
by  the  witness  called.  We  are,  therefore,  of  the  opinion  that 
the  rulings  of  the  court  upon  this  subject  did  not  constitute 
error  which  would  justify  us  in  disturbing  the  judgment  below. 

The  di'fi'iulant  also  claims  that  the  remarks  of  the  district 
attorney  in  his  address  to  the  jury  were  unwarranted,  preju- 
dicial to  him,  and  of  such  a  character  as  to  require  the  grant- 
ing of  a  new  trial.  We  have  carefully  examined  them  as  set 
forth  in  the  record,  but  are  unable  to  find  any  statement  which 
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was  unwarranted,  or  was  not  a  fair  argument,  comment  or 
appeal  to  the  jury  except  in  the  respects  hereinafter  specified. 
"  It  is  the  privilege  of  counsel  in  addressing  a  jury  to  com- 
ment upon  every  pertinent  matter  of  fact  bearing  upon  the 
questions  which  the  jury  have  to  decide.  This  privilege  it  is 
most  important  to  preserve,  and  it  ought  not  to  be  nar- 
rowed by  any  close  construction,  but  should  be  interpreted  in 
the  largest  sense.  *  *  *  The  jury  system  would  fail  much 
more  frequently  than  it  now  does  if  freedom  of  advocacy 
should  be  unduly  hampered  and  counsel  shoula  be  prevented 
from  exercising  within  the  four  comers  of  the  evidence  the 
widest  latitude  by  way  of  comment,  denunciation  or  appeal 
in  advocating  his  cause.  This  privilege  is  not  beyond  regula- 
tion by  the  court.  It  is  subject  to  be  controlled  by  the  trial 
judge  in  the  exercise  of  a  sound  discretion,  to  prevent  undue 
prolixity,  waste  of  time  or  unseemly  criticism.  The  privilege 
of  counsel,  however,  does  not  justify  the  introduction  in  his 
summing  up  of  matters  wholly  immaterial  and  irrelevant  to 
the  matter  to  be  decided,  and  which  the  jury  have  no  right  to 
consider  in  arriving  at  their  verdict."  This  is  the  language 
of  Judge  Andrews  in  Williams  v.  Brooklyn  El,  H,  H,  Co, 
(126  N.  Y.  96,  102).  Applying  this  rule  as  well  as  that  stated 
in  the  case  of  People  v.  Fielding  (158  N.  Y.  542)  it  is  mani- 
fest that  the  district  attorney  did  not  transcend  the  proper 
limits  of  advocacy  in  his  address  to  the  jury,  except  in  the  two 
respects  which  we  will  now  consider. 

First^  while  summing  up,  the  prosecuting  officer,  in  dis- 
cussing the  question  of  premeditation  and  deliberation,  com- 
menced to  state  what  had  been  decided  upon  that  subject  by 
this  court.  To  this  the  defendant's  counsel  objected  upon  the 
ground  that  it  was  a  question  of  law  and  was  incorrectly 
stated,  when  the  court  remarked  that  it  would  at  the  proper 
time  instruct  the  jury  as  to  the  law  upon  the  subject.  The 
district  attorney,  however,  persisted  in  declaring  what  the 
law  was  and  what  had  been  decided,  whereupon  the  court 
instructed  the  jury  that  they  should  take  the  law  as  the  court 
laid  it  down  and  that  anything  that  was  said  in  regard  to  it 
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by  counsel  on  either  side  the  jury  were  to  disregard,  except  as 
it  was  restated  by  the  court.  To  tliat  the  defendant  excepted. 
Tlie  counsel  for  the  People  still  continued  to  call  the  attention 
of  the  jury  to  the  law,  when  the  court  said,  "  I  would  not  dis- 
cuss it,''  adding  that  remarks  in  regard  to  the  law  were  to  be 
made  by  the  court.  The  district  attorney,  however,  still  per- 
sisted in  stating  the  law  to  the  jury,  notwithstanding  the  advice 
of  the  court  to  desist  from  further  arrogating  to  himself  the 
duty  which  obviously  rested  upon  it  and  not  upon  the  district 
attorney.  To  this  the  defendant  again  objected,  and  the  court 
replied  that  he  was  entitled  to  the  objection,  adding  that  it 
was  the  discussion  only  of  settled  legal  questions,  that  they 
were  matters  for  the  court  and  not  for  the  counsel,  and  that 
the  inferences  might  be  as  claimed,  but  that  the  law  was  for 
the  court.  We  are  unable  to  justify  the  course  pursued  by  the 
district  attorney  in  disregarding  the  proper  suggestions  of  the 
court.  Yet,  we  think  his  action  does  not  present  reversible 
error,  because  the  court  distinctly  and  plainly  instructed  the 
jury  upon  the  question  of  premeditation  and  deliberation,  and 
also  instructed  it  to  disregard  any  matter  that  had  been  stated 
•as  to  the  law  or  what  the  law  should  be,  and  any  statement 
made  in  regard  to  any.  opinion  or  decision  of  the  courts,  except 
such  as  should  be  made  by  the  trial  judge.  Here  was  not  only 
a  plain  statement  of  the  law  upon  the  subject  as  to  which  the 
district  attorney  sought  to  instruct  the  jury  instead  of  permit- 
ting the  court  to  do  so,  but  it  also  directed  the  jury  to  disre- 
gard any  statements  which  had  been  made  as  to  what  the  law 
was  or  as  to  tlie  opinion  or  decision  of  any  court,  except  so  far 
as  the  trial  court  laid  down  the  law  in  its  charge.  Therefore, 
while  the  action  of  the  district  attorney  was  not  seemly  or  to 
be  commended,  yet,  we  think  it  was  insufficient  to  constitute 
an  error  which  affected  the  substantial  rights  of  the  defendant. 
It  was  at  most  technical,  and  under  section  542  of  the  Code  of 
Criminal  Procedure  we  are  required  to  disregard  it. 

Second.  The  only  other  respect  in  which  the  district  attor- 
ney transcended  proper  limits  in  his  address  was  in  his  state- 
ment as  to  the  law  of  the  defendant's  native  country.     His 
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remarks  upon  that  subject  were  as  follows :  "  It  was  said  by 
the  gentleman  who  preceded  me  that  the  difficulty  to  which 
reference  was  made  by  the  testimony  in  this  case  was  of  too 
trifling  a  character  to  consider  it  a  motive.  There  is  nothing 
in  that  contention.  These  people  are  impulsive.  Upon  the 
slightest  provocation  human  life  is  sacrificed.  Without  desir- 
ing to  prejudice  you  against  him  because  of  his  race  —  and  I 
beg  you  not  to  be  prejudiced  against  him  because  of  that  — 
yet  that  regard  for  human  life  is  not  with  them  as  it  is  with 
us.  Hei-e  when  the  divine  command,  '  Thou  shalt  do  no 
murder,'  is  transgressed,  a  life  must  be  expiated  for  a  life, 
but  in  the  kingdom  from  whence  he  comes  to  murder  there 
simply  means  a  penalty  for  twenty  years  in  a  prison.''  There 
was  no  proof  in  the  case  to  sustain  those  statements,  and  if 
uncorrected  or  not  withdrawn  they  might  have  justified  a 
reversal.  But  examining  the  record,  we  find  that  when  the 
defendant  objected  to  them  the  district  attorney  withdrew  his 
remarks  upon  that  subject  and  the  court  expressly  directed 
the  jury  to  disregard  them.  We  think  this  was  a  sufficient 
withdrawal  and  direction  by  the  court  to  remedy  or  remove 
any  error  flowing  from  the  statements  referred  to,  that  the 
error,  if  any,  was  merely  technical  and  should  be  disregarded 
upon  this  appeal.  {Chesebrough  v.  Conover^  140  N.  Y.  382, 
388 ;  Marks  v.  King,  64  N.  Y.  628  ;  Plainer  v.  PUtner,  78 
K  Y.  90;  Gall  v.  Gall,  114  K  Y.  109,  121;  Holmes  v. 
Moffat,  120  N.  Y.  159 ;  BlashfieLd  v.  E.  S.  Tel.  cfe  Tel.  Co., 
147  N.  Y.  520,  527;  People  v.  Schooley,  149  N.  Y.  99,  103; 
People  V.  Wils(m,  141  N.  Y.  185,  191 ;  Greenfield  v.  People, 
85  N.  Y.  75,  90  ;  Cole  v.  Fall  Brook  Coal  Co.,  159  N.  Y.  59.) 
It  is  further  contended  that  the  district  attorney  improperly 
and  persistently  commented  directly  and  indirectly  upon  the 
failure  of  the  defendant  to  testify  in  his  own  behalf,  and  that 
such  comments  were  prejudicial  to  him.  This  criticism  is  not 
justified  by  the  record.  In  that  respect  he  ke^t  well  within 
the  evidence,  and  his  comments  were  proper.  Moreover,  at 
the  defendant's  request  the  court  called  the  attention  of  the 
jury  to  the  provisions  of  section  393  of  the  Code  of  Criminal 
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Procedure,  and  charged  that  while  the  defendant  in  all  cases 
may  testify  in  his  own  behalf,  still,  that  his  neglect  or  refusal 
to  do  so  does  not  create  any  presumption  against  him.  This, 
under  the  doctrine  of  Buloff  v.  People  (45  N.  Y.  213), 
corrected  any  error  of  the  nature  claimed,  if  it  existed. 

Another  contention  of  the  defendant  is  that  during  the 
trial  one  of  the  jurors  had  a  copy  of  the  Penal  Code  and  Code 
of  Criminal  Procedure,  which  he  read  and  exhibited  to  some 
of  his  fellows.  As  soon,  however,  as  the  attention  of  the 
prosecution  was  called  to  the  fact,  the  book  was  taken  from 
the  juror.  The  defendant  omitted  to  raise  any  objection,  or 
make  any  request  to  the  court  to  specially  instruct  the  jurors 
to  disregard  anything  that  had  been  read.  No  attention  was 
given  to  this  incident,  although  known  to  the  defendant,  until 
the  trial  was  ended  and  an  adverse  decision  had  been  reached. 
If  he  regarded  this  matter  as  prejudicial  to  him,  good  faith 
required  that  he  should  at  least  call  the  attention  of  the  court 
to  the  fact  so  that  any  effect,  or  supposed  effect,  of  the  act 
might  be  corrected  and  removed  by  proper  instructions  from 
the  bench.  This  was  not  done,  presumably  because  the 
defendant,  like  the  prosecution,  did  not  regard  it  of  sufficient 
consequence  to  require  any  special  action,  or  think  that  it  in 
any  way  prejudiced  the  rights  of  the  parties.  In  the  latter 
conclusion  we  concur.  This  transaction  was  made  one  of  the 
grounds  upon  which  the  defendant,  before  sentence,  moved 
for  a  new  trial.  What  was  read,  or  that  it  had  any  connection 
with  or  bearing  upon  this  case,  or  in  any  way  affected  the 
verdict,  is  not  alleged  or  set  fortii.  In  People  v.  Draper 
(28  Hun,  1),  where  the  jury  obtained  possession  of  a  copy  of 
the  Revised  Statutes  while  deliberating  upon  their  verdict,  it 
was  held  that  their  obtaining  it  was  an  irregularity  but  did 
not  vitiate  the  verdict,  unless  it  was  shown  that  the  defendant 
was  prejudiced  thereby.  The  cases  cited  in  the  opinion  in 
that  case  seem  to  justify  the  conclusion  there  reached.  We 
are  of  the  opinion  that  while  reading  the  Code  by  the  jurors 
may  be  regarded  as  irregular  and  as  misconduct  on  their  part, 
yet,  as  there  is  no  proof  that  it  in  any  way  affected  the  result 
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or  was  prejudicial  to  the  defendant,  the  court  below  was 
justified  in  denying  his  application  for  a  new  trial  so  far  as  it 
was  based  upon  that  ground.  None  of  the  jurors  called  for 
books,  and  none  were  furnished  them.  It  is  quite  obvious 
from  the  aflSdavits  that  the  book  they  obtained  was  inadvert- 
ently left  within  their  reach,  without  any  design  that  it  should 
come  to  their  hands,  and  there  is  no  proof  as  to  what  portion 
of  either  the  Penal  Code  or  Code  of  Criminal  Procedure  they 
read  or  in  any  way  discussed.  Under  these  circumstances,  we 
think  the  action  of  the  jurors  did  not  constitute  such  an 
irregularity  or  such  misconduct  as  required  the  court  to  grant 
a  new  trial.     {People  v.  Gafney,  14  Abb.  Pr.  K.  [N.  S.]  36.) 

There  is  still  another  circumstance  which  renders  it  appar- 
ent that  no  substantial  injury  to  the  defendant  could  have 
resulted  from  this  action  of  one  or  more  of  the  jurors,  which 
is,  that  the  court  in  effect  charged  the  jury  that  it  was  to 
receive  the  law  as  the  court  declared  it,  independent  of  any 
knowledge  it  might  otherwise  acquire. 

The  only  other  ground  upon  which  the  defendant  bases  this 
appeal  is  that  the  court  below  erred  in  not  granting  a  new 
trial  upon  the  ground  of  newly-discovered  evidence.  Tlie 
affidavit  upon  which  this  application  was  based  was  to  the 
effect  that  on  Sunday,  December  11,  1898,  the  day  of  the 
homicide,  at  about  six  o'clock  p.  m.,  one  Napoleone  Dei  Medici, 
was  on  Broome  street  between  Sullivan  and  Thompson 
streets,  and  within  about  ten  feet  of  the  stoop  to  the  drug 
store  at  No.  530  Broome  street;  that  he  heard  two  pistol 
shots  fired  from  behind  him  ;  that  he  looked  around  and  saw 
a  short  man  run  down  the  steps  of  No.  526^  Broome  street 
and  jump  upon  a  car  then  passing  through  that  street ;  that 
at  the  time  the  shots  were  fired  he  saw  Lorenzo  Priori  stand- 
ing on  the  stoop  in  front  of  the  drug  store,  and  that  he  knew 
that  Priori  •did  not  fire  the  shots  that  he  heard  ;  that  after 
hearing  the  shots  he  went  on  his  way  towards  Sullivan  street ; 
that  when  he  saw  the  defendant  he  had  his  back  towards 
Thompson  street  and  had  both  of  his  hands  in  his  pockets ; 
that  he  had  known  the  defendant  by  sight  for  several  years 
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before  tlie  day  of  tlie  shooting ;  that  he  did  not  at  that  time 
remember  the  defendant's  name ;  that  he  saw  two  policemen 
after  the  sliooting  come  from  SulHvan  street  to  Broome  street, 
but  did  not  wait  to  see  what  happened ;  and  that  the  defend- 
ant and  the  person  whom  he  saw  run  down  the  steps  and  get 
upon  the  car  were  the  only  persons  he  saw  upon  the  street  at 
the  time  of  the  shooting. 

The  rule  applicable  to  the  determination  of  the  question 
whether  a  new  trial  should  be  granted  upon  the  ground  of 
newly-discovered  evidence  is  quite  correctly  stated  in  the 
appellant's  brief  as  follows : 

"  Newly-discovered  evidence  in  order  to  be  sufficient  must 
fulfill  all  the  following  requirements :  1.  It  must  be  such  as 
will  probably  change  the  result  if  a  new  trial  is  granted  ;  2. 
It  must  have  been  discovered  since  the  trial ;  3.  It  must  be  such 
as  could  have  not  been  discovered  before  the  trial  by  the  exer- 
cise of  due  diligence ;  4.  It  must  be  material  to  the  issue  ;  5.  It 
must  not  be  cumulative  to  the  former  issue;  and,  6.  It  must  not 
be  merely  impeaching  or  contradicting  the  former  evidence." 

If  it  be  assumed  that  this  evidence  has  been  discovered 
since  the  trial,  that  it  would  be  material  to  the  issue,  would 
not  be  cumulative,  nor  merely  impeach  or  contradict  former 
evidence,  still,  wo  think  it  is  not  such  as  required  the  court 
below  to  hold  that  it  would  probably  change  the  result  if  a 
new  trial  was  granted.  Nor  do  we  think  there  was  sufficient 
proof  that  it  could  not  have  been  discovered  before  the  trial 
by  the  exercise  of  due  diligence.  Under  these  circumstances, 
assuming  the  law  as  stated  by  the  defendant,  the  trial  court 
was  justified  in  denying  this  motion,  and  its  action  in  that 
respect  must  be  affirmed. 

Having  thus  briefly  stated  the  views  of  this  court  upon  all 
the  questions  raised  by  the  defendant,  and  having  found  no 
error  which  would  justify  the  court  in  disturbiilg  the  judg- 
ment appealed  from,  it  follows  that  it  should  be  affirmed. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haioht,  Vann  and 
Landon,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 
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Socialistic  Co-operative  Publishing  Association,  Respond- 
ent, V.  Henry  Kuhn  et  al.,  Appellants. 

Contempt  —  When  One  Payment  op  Fine  Imposed  upon  Several 
Defendants  for  a  Civil  Contempt  is  a  Satisfaction  as  to  All  — 
Code  Civ.  Pro.  §  2284,  Sued.  2.  Where  a  motion  is  made  to  punish  sev- 
eral  defendants  for  a  civil  contempt  in  willfnlly  disobeying  an  injunction 
order  directed  to  and  issued  against  all  the  defendants  proceeded  against, 
and  an  order  adjudging  them  guilty  of  such  contempt  does  not  state  the 
actual  loss  or  injury  of  the  plaintiff,  nor  any  items  from  which  the  amount 
thereof  may  be  computed  or  inferred,  under  subdivision  2  of  section  2284 
of  the  Code  of  Civil  Procedure,  a  single  tine  of  $250  may  be  imposed  upon 
all  of  the  defendant.s  served  in  the  proceeding,  for  which  each  defendant 
is  severally  liable,  and  in  default,  any  one  and  all  are  liable  to  imprison- 
ment, but  one  payment  is  a  satisfaction  as  to  all. 

Soeialutic  Co-op,  Pub.  Assn,  v.  Kuhn,  51  App.  Div.  579,  modified. 

(Argued  October  1,  1900;  decided  November  20,  1900.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  June  7,  1900,  affirming  an  order  of  Special 
Term  adjudging  the  appellants  guilty  of  contempt  in  disobey- 
ing an  order  enjoining  them  from  publishing,  during  the 
pendency  of  the  action,  a  newspaper  under  the  name  The 
People,  resembling  in  appearance  the  newspaper  of  the  same 
name  published  by  the  plaintiff,  and  imposing  a  fine  of  $250 
upon  each  of  the  appellants,  and  in  default  of  payment  within 
thirty  days  by  any  one  of  said  appellants,  directing  the  sheriff 
to  commit  him  to  the  common  jail  and  detain  him  therein 
until  payment  or  discharge  according  to  law. 

The  Appellate  Division  allowed  the  appeal  and  certified  the 
following  question  of  law : 

"  Where  a  motion  is  made  to  punish  several  defendants  for 

a  civil  contempt  in  willfully  disobeying  an  injunction  order 

directed  to  and  issued  against  all  the  defendants  proceeded 

against,  can  each  defendant  so  proceeded  against,  if  found 

guilty  of  such  contempt,  be  ordered  to  pay  a  fine  of  $250  by 

way  of  punishment  and  ordered  committed  until  the  fine  is 

paid?" 

60 
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Benjamin  Patterson  for  appellant.  There  was  no  power 
in  the  court  below  to  fine  the  four  defendants  adjudged  in 
contempt  the  aggregate  sum  of  $1,000.  {People  v.  Ct.  of 
Oyer  &  Term.,  101  N.  Y.  245;  PeopU\.  Aitken,  19  Hun, 
327;  Conover  v.  Wood^  6  Duer,  682;  Sudlow  v.  Knox^  7 
Abb.  [N.  S.]  411 ;  Moffat  v.  Herman,  116  N.  Y.  131 ;  De 
Jonge  v.  Brunneman,  23  Hun,  332;  Powers  v.  VU.  of 
AthenSy  19  Hun,  171 ;  Matter  of  City  of  Brooklyn,  148  N. 
Y.  107.)  The  court  not  having  power  under  the  Code  to 
inflict  four  lines  in  one  proceeding  for  the  same  violation  by 
four  defendants  acting  together,  tlie  whole  order  must  fail. 
{Douglas  v.  Halstead,  11  App.  Div.  10.) 

Simon  Sultan  for  respondent.  The  question  certified  to 
this  court  on  this  appeal  should  be  answered  in  the  affirmative. 
{Sudlow  V.  Knox,  4  Abb.  Ct.  App.  Dec.  326 ;  1  Fiero  on  Spec. 
Proc.  [2d  ed.]  642,  643,  §  2284;  //.  Mfg.  Co.  v.  Venner,  74 
Hun,  458  ;  Ki7ig  v.  Barnes,  113  N.  Y.  477 ;  People  exrd.  v. 
Ct.  of  Oxjer  &  Term.,  101  N.Y.  247 ;  Ray  v.  N.  T.  B.  E.  R.  R. 
«?.,^55  N.  Y.  ■'02 ;  J.  M.  Agency  v.  Rothschild,  155  J^.  Y. 
255 ;  Mahon  v.  Mahon,  5  Civ.  Pro.  Rep.  58 ;  Pitt  v.  Dav- 
ison, 37  N.  Y.  235  ;  R.  L.  Co.  v.  Brigham,  1  App.  Div.  490 ; 
Clark  V.  Bininger,  75  N.  Y.  344.) 

Lakdon,  J.  The  order  appealed  from  adjudges  that  the 
'^  misconduct  and  contempt  of  said  defendants  was  calculated 
to  and  did  defeat,  impair,  impede  and  prejudice  the  rights  and 
remedies  of  the  plaiutiflf,"  thus  employing  the  language  of 
section  14  of  the  Code  of  Civil  Procedure  defining  what  con- 
stitutes a  civil  contempt  in  the  cases  therein  specified,  and  also 
of  section  2266  prescribing  the  proceedings  for  its  punish- 
ment. But  the  order  does  not  otherwise  state  the  actual  loss 
or  injury  of  the  plaintiff,  nor  does  it  state  any  items  from 
which  the  amount  thereof  may  be  computed  or  inferred,  and 
in  this  respect  the  case  is  unlike  Clark  v.  Bimnger  (75  N. 
Y.  344).  The  question  certified  must  be  considered  in  connec- 
tion with  the  order  appealed  from.  Section  2284  prescribes  the 
amount  of  the  fine  to  be  imposed.     It  provides  for  two  cases: 
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(1)  "  If  em  actual  loss  or  injury  has  been  produced  to  a  party 
to  an  action  or  special  proceeding,  by  reason  of  the  misconduct 
proved  against  the  offender,  *  *  *  a  fine,  sufficient  to 
indemnify  the  aggrieved  party,  must  be  imposed  upon  the 
offender,  and  collected,  and  paid  over  to  the  aggrieved  party, 
under  the  direction  of  the  court.     *     *     * 

(2)  "  Where  it  is  not  shown  that  such  an  actual  loss  or  injury 
has  been  produced,  a  fine  must  be  imposed,  not  exceeding  the 
amount  of  the  complainant's  costs  and  expenses,  and  two  hun- 
dred and  fifty  dollars  in  addition  thereto,  and  must  be  collected 
and  paid,  in  like  manner."  Thus,  where  the  amount  of  actual 
loss  or  injury  is  established,  the  amount  of  the  fine  must  be 
sufficient  to  indemnify  the  aggrieved  party.  Proof  of  the 
amount  of  damages  must  be  made.  {Sudlow  v.  Knox^  7  Abb. 
[N.  S.]  411 ;  Moffat  v.  Ilermom,  116  N.  Y.  131.)  But 
"  Where  it  is  not  shown  that  such  an  actual  loss  has  been  pro- 
duced "  the  fine  cannot  exceed  two  hundred  and  fifty  dollars 
besides  costs  and  expenses. 

The  contempt  is  a  private  one.  {People  ex  rel,  Munsell  v. 
Court  of  Oyer  and  Terminer^  101  N".  Y.  245.)  It  consists 
of  the  joint  or  united  action  of  the  defendants  with  others  in 
publishing  a  newspaper  in  disobedience  of  the  order  of  the 
court.  The  fine  when  collected  must  be  paid  to  the  plaintiff. 
In  the  absence  of  a  finding  or  recital  in  the  order  of  the  actual 
amount  of  the  plaintiff's  damages,  or  such  proofs  in  the  record 
of  their  actual  amount  as  would  clearly  show  the  amount 
which  the  Special  Term  could  have  rightfully  assumed,  the 
actual  damages  must  be  regarded  as  not  exceeding  two  hun- 
dred and  fifty  dollars,  besides  costs  and  expenses. 

If  the  amount  of  the  damages  had  been  proved  and  fixed, 
the  aggregate  fine  upon  all  the  defendants  could  not  have 
exceeded  the  fixed  amount.  "  Suflicient  to  indemnify  the 
aggrieved  party  "  is  the  specification  ;  exemplary  damages  are 
thus  excluded.  The  liability  of  the  defendants  in  such  a  case 
can  no  doubt  be  made  joint  and  several,  but  one  satisfaction 
is  enough. 

The  same  rule  should  apply  where  the  amount  of  the  dam- 
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ages  is  not  shown,  and  the  fine  not  exceeding  two  hundred  and 
fifty  dollars  is  permitted.  Clearly,  if  the  plaintiff  seeks  a  larger 
sum  from  the  offenders  he  should  show  his  actual  right  to  it. 

The  plaintiff  urges  that  each  defendant  is  guilty,  and  is, 
therefore,  liable  to  a  separate  line.  If  the  proceeding  were 
for  a  criminal  contempt,  where  the  state  would  be  the  bene- 
ficiary of  the  fine,  the  case  would  be  different.  But  in  the 
case  of  unproven  damages,  to  extort  money  from  the  joint 
offenders  beyond  the  amount  fixed  by  the  statute  and  award 
it  to  the  plaintiff,  is  to  permit,  and  perhaps  to  invite,  extortion 
beyond  the  requirements  of  just  compensation  or  indemnity, 
and  to  reward  the  omission  of  exact  proof  by  multiplying 
the  maximum  reward  by  the  number  of  the  offenders.  We 
decline  to  adopt  a  construction  which  would  thus  substitute 
exemplary  damages  for  compensatory  damages,  which  are 
provable  to  a  reasonable  certainty. 

The  question  certified  should  be  answered  in  the  negative, 
with  this  qualification :  A  single  fine  of  two  hundred  and  fifty 
dollars  could  be  imposed  upon  all  of  the  defendants  served  in 
this  proceeding,  for  which  each  defendant  would  be  severally 
liable,  and  in  default  of  payment  any  one  and  all  would  be 
liable  to  imprisonment,  but  one  payment  would  be  satisfaction 
as  to  all. 

The  order  appealed  from  should  be  modified  accordingly, 
with  costs  to  the  appellants. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight,  Martin  and 
Vann,  JJ.,  concur. 

Ordered  accordingly. 
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Pasquale  Caponigri,  Respondent,  v.  Pasquale  Altieri  et 
al.,  Appellants. 

1.  Appeal  —  Non-reviewable  Order  op  Appellate  Division 
Granting  New  Trial.  An  order  of  the  Appellate  Division  granting  a 
new  trial  in  an  action  tried  before  a  jury,  where  there  is  a  conflict  in  the 
evidence  and  the  order  may  have  been  based  upon  the  insufficiency  of  the 
evidence,  is  not  reviewable  by  the  Court  of  Appeals,  unless  it  appears  from 
the  record  that  the  order  denying  a  new  trial  ^as  affirmed  as  to  the  facta 
or  the  appeal  therefrom  dismissed. 
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2.  Allowance  op  Appeal  from  Non-reviewable  Order  Does  not 
Appect  its  Disposition.  The  allowance  by  the  Appellate  Division  of 
an  appeal  to  the  Court  of  Appeals  does  not  require  the  adoption  of  any 
different  rule  in  determining  the  questions  thus  brought  before  it  from 
that  enforced  in  ordinary  ctises  where  no  such  allowance  is  necessary,  and 
where  the  appeal  is  from  an  order  not  reviewable,  it  must  be  dismissed 
notwithstanding  its  allowance. 

Caponigri  v.  Altieri,  29  App.  Div.  304,  appeal  dismissed. 

(Argued  October  8,  1900;  decided  November  20,  1900.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  May  23,  1898,  reversing  a  judgment  rendered 
by  the  Appellate  Term  and  granting  a  new  trial. 

This  action  was  commenced  in  the  City  Court  of  New  York. 
It  was  upon  a  promissory  note  made  on  or  about  December 
28,  1893,  by  the  defendant  Pasquale  Altieri  for  one  thousand 
dollars,  and  was  payable  to  the  order  of  Pietro  Altieri,  who 
indorsed  the  same  before  maturity.  It  was  transferred  to  the 
plaintiff,  who  at  the  commencement  of  the  action  was  the  law- 
ful owner  and  holder  thereof. 

The  answer  admitted  the  making  of  the  note,  but  denied  it 
was  for  value.  It  admitted  the  indorsement  before  maturity, 
denying,  however,  that  the  plaintiff  was  the  lawful  owner  and 
holder.  As  a  separate  and  distinct  defense  and  by  way  of 
counterclaim,  the  defendants  alleged  that  the  note  was  not 
given  for  a  legal  consideration,  but  represented  a  part  of  the 
principal  sum  secured  by  a  previous  note  for  three  thousand 
dollars  and  various  sums  usuriously  exacted  from  them  in  con- 
fiideration  of  the  plaintiff's  forbearing  to  collect  that  note.  It 
also  set  up  the  payment  of  such  sums  for  his  forbearance  to 
collect  such  debt,  that  they  aggregated  the  sum  of  about  two 
thousand  dollars,  and  demanded  judgment  against  the  plaintiff 
upon  the  counterclaim  for  that  amount  with  interest. 

The  plaintiff,  by  his  reply,  denied  the  allegations  of  the 
answer,  and  expressly  denied  that  the  note  in  suit  was  a  part 
of  the  three-thousand-dollar  note  mentioned  therein,  and  upon 
which  the  defendants  alleged  that  the  usurious  interest  was 
taken. 
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The  action  was  brought  in  the  City  Court  of  the  city  of 
New  York,  and  upon  the  trial  there  was  a  direct  conflict  in 
the  evidence  as  to  whether  the  one-thonsand-doUar  note  upon 
wliich  the  action  was  brought  was  given  for  a  part  of  the  note 
for  three  thousand  dollars,  upon  which  it  was  claimed  that  the 
plaintiff  took  a  greater  sum  than  six  per  cent  interest.  Upon 
that  question  the  jury  found  for  the  defendants,  to  the  effect 
that  it  was  given  in  renewal  of  a  part  of  the  three-thousand- 
dollar  note,  and  rendered  a  verJict  in  their  favor  for  one 
thousand  dollars.  It  having  found  that  the  amount  they  were 
entitled  to  recover  for  usurious  interest  paid  by  them  was  two 
thousand  dollars,  it  deducted  from  that  amount  the  amount  of 
the  note  upon  which  the  action  was  based,  and  rendered  a  ver- 
dict for  the  remainder. 

After  the  verdict,  the  plaintiff  moved  to  set  it  aside  and  for 
a  new  trial  upon  the  exceptions  and  upon  the  grounds  that  it 
was  contrary  to  law,  contrary  to  the  evidence,  and  for  all  the 
reasons  mentioned  in  section  999  of  the  Code  of  Civil  Pro- 
cedure. That  motion  was  denied,  and  a  judgment  against  the 
plaintiff  was  entered. 

The  plaintiff  thereupon  appealed  to  the  General  Term  of 
the  City  Court  from  the  judgment  so  entered,  and  also  from 
the  order  denying  his  motion  to  set  aside  the  verdict  and  for 
a  new  trial.     That  court  affirmed  the  judgment  and  order. 

The  plaintiff  appealed  from  the  decision  of  the  General 
Term  of  that  court  to  »the  Appellate  Term  of  the  Supreme 
Court,  where  the  judgment  of  the  General  Term  of  the  City 
Court  was  affirmed.  The  plaintiff  thereupon  made  applica- 
tion for  leave  to  appeal  to  the  Appellate  Division  in  the  first 
department,  which  was  granted. 

In  pursuance  of  such  leave  the  plaintiff  appealed  to  the 
Appellate  Division,  where  the  judgment  was  reversed  and  a 
new  trial  was  granted,  with  costs  to^  abide  the  event.  The 
order  of  reversal  contained  no  provision  affirming  as  to  the 
facts  or  dismissing  the  appeal  from  the  order  denying  the 
plaintiff's  motion  for  a  new  trial,  but  merely  reversed  the  judg- 
ment and  order  of  the  courts  below  and  granted  a   new  trial 
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without  in  any  way  showing  that  it  was  not  reversed  upon  the 
facts.  The  plaintiflE  subsequently  made  a  motion  in  the 
Appellate  Division  for  leave  to  appeal  to  the  Court  of 
Appeals,  which  was  granted. 

H.  K,  Coddington  and  George  C.  De  Lacy  for  appellants. 

Charles  W.  Dayton  for  respondent. 

Martin,  J.  The  question  whether  the  verdict  was  contrary 
to  the  evidence  was  distinctly  raised  upon  the  respondent's 
motion  for  a  new  trial  made  before  the  trial  court.  An 
appeal  was  taken  from  the  order  denying  that  motion  as  well 
as  from  the  judgment,  and  the  determination  of  the  court  in 
denying  the  motion  for  a  new  trial  was  involved  in  the  appeal 
to  the  Appellate  Division,  where  the  facts  were  reviewable  in 
the  same  manner  as  upon  an  appeal  from  a  similar  judgment  or 
order  of  the  Supreme  Court.  (Code  Civil  Procedure,  §§  134:0, 
3191.)  If  wc  should  now  reverse  the  determination  of  the 
Appellate  Division  and  affirm  the  judgment  of  the  trial  court, 
the  plaintiff  would  have  a  judgment  against  him  entered  upon 
a  verdict  and  affirmed  by  this  court,  without  having  the  ques- 
tion whether  the  verdict  was  contrary  to  evidence  considered, 
and  without  having  the  benefit  of  a  new  trial,  which  may  have 
been  granted  by  the  court  below  upon  the  sole  ground  that 
the  verdict  was  not  sustained  by,  or  was  contrary  to  the 
weight  of,  the  evidence.  It  is  well  settled  by  the  decisions  of 
this  court  that  an  order  of  the  Appellate  Division  granting  a 
new  trial  in  an  action  tried  before  a  jury,  where  there  is  a 
conflict  in  the  evidence  and  the  order  may  have  been  based 
upon  the  insufficiency  of  the  evidence,  is  not  reviewable  by 
this  court  unless  it  appears  from  the  record  that  the  order 
denying  a  new  trial  was  affirmed  as  to  the  facts  or  the 
appeal  therefrom  dismissed.  (  Wright  v.  Hunter^  46  N.  Y. 
409;  Harris  v.  Burdett,  73  N.  Y.  136;  SneUey  v.  Conner 
78  N.  Y.  218;  Kennicutt  v.  Parrnalee,  109  N.  Y.  650 
Voisin  V.  Commercial  Mut  Ins.  Co,,  123  N.  Y.  120,  131 
Peil  V.  Beinhart,  127  N.  Y.  381,  385;  Williams  v.  Z?.,  Z. 
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<&  W.  Ji.  R.  Co.,  127  N.  T.  643 ;  Chapman  v.  Cormtock, 
134  K  Y.  509,  512 ;  Mickee  v.  W.  M,  <b  R.  M.  Co.,  144  N. 
Y.  613  ;  Hoes  v.  Edison  General  Electric  Co.,  150  N.  Y.  87.) 

In  view  of  the  principle  so  firmly  established  by  the  author- 
ities cited,  it  becomes  obvious  that  this  appeal  must  be  dis- 
missed unless  the  fact  that  an  order  was  granted  allowing  it, 
changes  or  adds  to  the  authority  of  this  court  or  affects  the 
manner  of  determining  the  questions  involved.  If  the 
defendants  had  possessed  tlie  riglit  to  appeal  as  of  course,  the 
appeal  would  be  dismissed.  Does  such  an  order  in  any  way 
change  the  authority  of  this  court  or  the  principles  to  be 
applied  by  it  in  disposing  of  appeals  when  thus  allowed  ?  We 
think  not.  We  are  of  the  opinion  that  the  allowance  of  this 
appeal  merely  placed  the  appellants  in  the  same  position  they 
would  have  occupied  if  they  had  possessed  that  right  without 
any  such  order,  and  that  the  question  must  be  disposed  of  in 
the  same  manner.  In  Commercial  Bank  v.  Sherwood  (162 
N.  Y.  310,  317),  where  there  was  an  allowance  of  an  appeal 
under  subdivision  2  of  section  191  of  the  Code  of  Civil  Pro- 
cedure, this  court  said :  '*  The  permission  to  appeal,  under 
subdivision  2  of  section  191,  in  no  way  enlarged  the  jurisdic- 
tion of  this  court  with  respect  to  the  questions  that  may  be 
reviewed  by  it  upon  a  hearing  of  the  appeal,"  citing  Reed  v. 
McCord{UO  N.  Y.  330);  Young  v.  7?ba?  (155  N.  Y.  615); 
Grannan  v.  Westchester  Racing  Asm..  (153  N.  Y.  449); 
Mundt  V.  Glokner  (160  N.  Y.  571).  We  think  that  the 
allowance  of  an  appeal  by  the  Appellate  Division  does  not 
require  this  court  to  adopt  any  different  rule  in  determining 
the  questions  which  are  thus  brought  before  it  from  that 
enforced  in  ordinary  cases  where  no  such  allowance  is 
necessary. 

The  appeal  should  be  dismissed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight,  Vann  and 
Landon,  Jel.,  concur. 

Appeal  dismissed. 


1900.]  Ferguson  v.  Bruokman.  481 

K.  T.  Rep.]  Statement  of  case. 


Terrence  F.  Ferguson,  Appellant,  v.  Julius  F.  Bruckman, 
Respondent,  Impleaded  with  Others. 

1.  Appeal  —  The  Appellate  Division  has  no  Authority  to  Reverse 
BY  Modifying  a  Portion  op  an  Order  not  Appealed  From.  Where  it 
uppenre  upon  the  face  of  an  order  of  the  Appellate  Division  that  upon  an 
appeal  from  an  order  of  the  Special  Term  it  reversed  a  portion  thereof 
ordering  a  new  trial,  which  was  not  appealed  from,  by  modifying  it  and 
directing  that  the  trial  be  continued  before  a  different  referee  than  that 
named  in  the  Special  Term  order,  the  appellant  has  the  right  to  insist  in 
the  Court  of  Appeals  upon  an  appeal  thereto  from  an  affirmance  by  the 
Appellate  Division  of  the  judgment  obtained  against  him  upon  the  trial 
had  in  pursuance  of  such  order,  that  the  order  was  in  excess  of  the 
authority  of  the  Appellate  Division,  and,  hence,  that  the  proceedings 
based  thereon  were  illegal. 

2.  All  Grounds  Rblied  upon  for  Dismissal  Must  be  Specified  on 
First  Motion  Therefor.  Where  a  motion  has  been  made  for  the  dis- 
missal of  an  appeal  to  the  Court  of  Appeals,  a  subsequent  motion,  based 
upon  grounds  which  were  not  brought  to  the  attention  of  the  court  upon 
the  first  motion,  must  be  denied;  since  a  party  may  not  make  as  many 
separate  motions  to  dismiss  an  appeal  as  he  has,  or  supposes  he  has,  dis- 
tinct grounds  therefor,  but  must  instead  assign  on  his  first  motion  all  the 
reasons  that  he  relies  upon  for  a  dismissal. 

Ferguson  v.  Brutkman,  18  App.  Div.  358;  26  App.  Div.  828,  reversed. 

(Argued  October  9,  1900;  decided  November  20,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  1,  1898,  modifying  and  affirming,  as  modified,  a  judg- 
ment  in  favor  of  defendant,  entered  upon  the  report  of  a 
referee,  and  also  an  appeal  from  an  order  of  said  Appellate 
Division,  entered  July  7, 1897,  modifying  an  order  of  Special 
Term  which  vacated  a  judgment  and  directed  a  new  trial 
before  another  referee,  and  directing  that  the  report  of  the 
referee  and  the  judgment  entered  thereon  be  set  aside  and  the 
trial  continued  before  the  former  referee. 

A  motion  to  dismiss  the  appeals  herein  upon  the  grounds 

that   the  judgment   was   interlocutory,   and,   therefore,   not 

appealable,  and  that  the  right  to  appeal  from  the  order  had 

been  waived  by  going  back  to  the  new  or  continued  trial 

61 
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ordered,  was  made  in  this  court  October  7,  1898,  and  denied 
October  25,  1898.  (See  157  N.  Y.  688.)  The  motion  to  dis- 
miss tlie  appeal  from  tlie  order  was  renewed  upon  the  argu- 
ment, upon  the  ground  that  the  plaintiff  had  accepted  a  bene- 
fit under  the  order,  and,  therefore,  could  not  appeal  therefrom. 

This  was  an  action  between  partners,  both  of  whom 
demanded  judgment  settling  their  rights  and  directing  a  dis- 
tribution of  the  assets  of  the  partnership. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  S.  Billings  for  appellant.  Where  reference  has 
been  made  to  hear  and  determine  an  action,  and  a  trial  has 
been  had  and  a  decision  made  determining  all  the  rights  of  the 
parties,  and  final  judgment  has  been  entered  thereon,  the  court 
has  no  power  in  setting  aside  the  judgment  on  the  ground  of 
newly-discovered  evidence  or  any  similar  ground  to  direct  a 
continuance  of  the  trial  already  had  and  ended.  No  such 
remedy  is  given  by  law.  The  only  remedy  is  a  new  trial. 
{Heath  v.  JV.  Y.  B.  Z.  B,  Co.,  84  Hun,  302 ;  146  K  Y.  260; 
Rockwell  v.  Carpenter,  25  Hun,  529 ;  McLeans.  Stewart^li 
Hun,  472 ;  Oakley  v.  Cokalete,  6  App.  Div.  229 ;  GilfoyU 
V.  Pierce,  9  App.  Div.  1 ;  Kamp  v.  Kamp,  59  N.  Y.  215; 
BoUen  v.  Jf.  E.  R,  R,  Co.,  121  N.  Y.  546 ;  Ferguson  v. 
Brucktnan,  16  App.  Div.  67.) 

Sidney  V.  Lowell  for  respondent.  The  order  opening  and 
continuing  the  trial  was  a  proper  one.  {Maicas  v.  Leony,  113 
N.  Y.  619  ;  Roberts  v.  White,  73  N.  Y.  375.) 

Parker,  Ch.  J.  The  appellant  contends  that  the  judgment 
before  the  court  is  not  grounded  upon  a  lawful  trial  and  that, 
therefore,  his  rights  are  being  unlawfully  invaded  by  it.  That 
his  contention  is  well  founded  will  readily  appear  from  a  brief 
statement  of  the  procedure  leading  up  to  the  judgment.  By 
the  consent  of  both  parties  the  court  at  Special  Term  made  the 
following  order :  "  It  is  ordered,  that  it  be  and  it  is  hereby 
referred  to  Sanders  Shanks,  Esq.,  to  hear  and  determine  thia 
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action  and  all  tlie  issues  therein."'  The  ease  was  tried  before 
the  referee  and  about  three  months  later  he  made  his  decision, 
wherein  he  decided  all  of  the  issues  in  the  action  and  upon 
which  a  final  judgment  was  rendered,  from  which  no  appeal 
was  taken.  About  a  month  after  such  entry  of  judgment  the 
defendant,  claiming  that  through  misundei-standing  and  inad- 
vertence he  had  neglected  to  prove  that  there  were  other 
assets  that  had  been  realized  by  the  plaintiff,  which  had  they 
been  proved  would  have  entitled  him  to  judgment  against 
the  plaintiff  in  still  greater  amount,  obtained  an  order  refer- 
ring such  matters  to  the  same  referee  with  directions  that  he 
proceed  to  take  the  proofs  of  the  parties  as  to  the  said  collec- 
tions and  receipts  and  take  and  state  an  account.  An  appeal 
was  thereupon  taken  by  the  plaintiff  to  the  Appellate  Division, 
where  the  order  was  reversed,  without  costs,  but  "  with  leave 
to  the  defendant  to  apply  at  Special  Term  to  vacate  the  judg- 
ment," the  court  appreciating  that  while  that  final  judgment 
stood  in  full  force  and  effect,  determining  as  it  did  all  the 
issues  between  the  parties,  there  was  no  foundation  for  a  fur- 
ther reference  in  the  matter.  A  few  weeks  later  the  court  at 
Special  Term  made  an  order  vacating  the  judgment  and 
granting  a  new  trial  before  Almet  F.  Jenks,  Esq.,  "  to  whom 
it  is  referred  to  hear  and  determine  the  action  and  all  the 
issues  therein,  and  to  take  and  state  the  accounts  of  the 
parties.  This  order  is  made  upon  the  following  terms  and 
conditions,  to  wit :  "  That  the  defendant  pay  to  the  plaintiff 
within  ten  days  from  the  date  of  this  order,  or,  if  an  appeal 
from  this  order  be  taken  within  that  period,  then  within  ten 
days  after  the  determination  of  such  appeal,  the  sum  of 
$459.35,  paid  by  the  plaintiff  pursuant  to  such  judgment; 
also  the  sum  of  $119.90,  expended  by  the  plaintiff  for 
stenographer's  fees  on  the  former  trial ;  also  the  plaintiff's 
costs  of  the  action  for  all  proceedings  to  date ;  and  that  the 
defendant  stipulate  that  no  costs  l)e  awarded  him  herein, 
except  for  proceedings  to  be  hereafter  had."  An  appeal 
being  taken  to  the  Appellate  Division  from  a  portion  of  the 
order  only,  that  court,  without  authority,  as  will  appear  from 
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an  examiDation  of  the  notice  of  appeal  and  the  order  made 
thereon,  modified  the  order  by  reversing  a  portion  of  it  not 
appealed  from  and  directed  that  the  trial  of  the  action  be  con- 
tinned  before  Sanders  Shanks,  Esq.,  who  was  the  referee  npon 
wliose  decision  the  first  judgment  was  rendered. 

The  notice  of  appeal  states  that  the  defendant  appeals 
"  from  each  and  every  part  of  said  order,  except  that  part 
of  the  order  vacating  the  judgment  herein,  dated  December 
7th,  1896,  and  ordering  a  new  trial.  It  being  the  inten- 
tion to  appeal  from  each  and  every  provision  in  said  order 
except  the  provision  vacating  the  judgment  and  ordering 
that  a  new  trial  should  he  had^  but  the  details  as  to  how  and 
before  whom  the  trial  should  bo  had,  and  the  terms  and  con- 
ditions imposed  and  all  other  matters  contained  in  said  order 
are  appealed  from."  Thus,  the  appellant  advised  tlie  court 
by  this  notice,  firsts  that  the  appeal  was  not  taken  from  that 
portion  of  the  order  ordering  a  new  trial,  and,  second^  that  it 
was  not  his  intention  to  appeal  from  that  provision  of  the 
order  directing  that  a  new  trial  should  be  had  ;  and  it  follows 
that  the  court  upon  review  did  not  obtain,  by  virtue  of  this 
notice  of  appeal,  any  authority  whatever  to  reverse  or  modify 
that  portion  of  the  order  of  the  Special  Term  ordering  a  new 
trial.  But  the  court  assumed  that  it  had  such  authority,  and 
it  attempted  its  exercise  by  such  a  modification  of  the  order 
as  reversed  and  set  aside  that  part  of  it  which  ordered  a  new 
trial.  So  much  of  the  order  as  is  in  point  reads  :  "  Ordered, 
that  the  motion  of  the  defendant  Julius  F.  Bruckman  bo 
granted ;  tliat  the  report  of  the  referee  and  the  judgment 
entered  thereon  in  this  action  be  vacated  and  set  aside,  and 
that  the  trial  of  the  action  he  continued  hefore  Sanders 
Shanks^  Esq,^  the  referee  hitherto  appointed  herein,  the  testi- 
mony already  taken  to  stand  and  either  party  to  be  at  liberty 
to  offer  such  additional  evidence  as  he  may  elect." 

It  appearing  on  the  face  of  the  Appellate  Division  order 
that  it  revei'sed  a  portion  of  the  Special  Term  order  not 
appealed  from,  the  appellant  has  the  right  to  insist,  upon  this, 
his  first  opportunity  to  challenge  in  this  court  its  validity,  that 
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it  was  in  excess  of  the  authority  of  the  court,  and,  hence,  that 
the  proceedings  based  thereon  are  illegal. 

The  motion  to  dismiss  the  appeal  is  denied  for  the  reason 
that  the  grounds  upon  which  the  motion  is  made  should  have 
been  brought  to  the  attention  of  the  court  when  the  motion 
was  first  made.  A  party  may  not  make  as  many  separate 
motions  to  dismiss  an  appeal  as  he  has,  or  supposes  he  has, 
distinct  grounds  for  such  motion,  but  must,  instead,  assign  on 
his  first  motion  all  the  reasons  that  he  relies  upon  for  a 
dismissal. 

The  judgment  and  ♦^he  order  of  the  Appellate  Division  of 
July  6th,  1897,  Bhonld  be  reversed,  and  that  of  the  Special 
Term  aflirmed,  with  costs. 

Bartlett,  Haight,  Martin,  Vann  and  Landon,  JJ.,  con- 
cur ;  O'Brien,  J.,  not  voting. 

Judgment  and  order  accordingly. 


In  the  Matter  of  the  Accounting  of  Thomas  Sturgis,  as  Sur- 
viving Trustee  of  Catharine  Sturois,  Deceased. 

Ebbn  B.  Crocker  et  al..  Selectmen  of  the  Town  of  Barnstable, 
Massachusetts,  Appellants ;  James  MgKeen  et  al.,  as  Execu- 
tors of  Esther  Frances  Sturois,  Deceased,  Respondents. 

Willi  —  Trust  for  Poor  Persons  of  Parish  —  Competency  of 
Trustees.  A  bequest  in  trust  "to  the  Selectmen,  or  other  municipal 
authorities  of  the  East  Parish  of  my  native  town  Barnstable,  in  the  county 
of  Barnstable  and  State  of  Massachusetts,  or  their  successors  forever,  by 
what  name  soever  such  municipal  authorities  may  at  any  time  bs  known," 
to  appropriate  the  income  for  the  relief  of  persons  of  such  parish  in 
reduced  circumstances,  which  trust,  under  the  lawsof  Massachusetts,  is 
valid  so  far  as  its  purpose  and  beneficiaries  are  concerned,  does  not  fail 
for  want  of  competent  trustees,  notwithstanding  that  by  the  law  of  Massa- 
chusetts the  town  or  its  municipal  authorities  as  such  would  not  be  com- 
petent trustees,  since  there  is  no  appointment  of  the  officers  in  their  official 
capacity  to  the  position  of  trustees,  nor  any  gift  to  the  town,  but  the 
trustees  appointed  are  private  citizens  and  are  to  act  as  such. 

Ifait&r  of  Sturgis,  48  App.  Div.  624,  reversed. 

(Argued  October  1,  1900;  decided  November  20,  1900.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  made  Febru- 
ary 11,  190C,  affirming  a  decree  of  the  New  York  County 
Surrogate's  Court  construing  the  will  of  Catharine  Sturgis, 
deceased,  and  judicially  settling  the  account  of  Thomas  Sturgis 
as  surviving  trustee  thereunder. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edwvn  Countrymam,  and  Everett  Masten  for  appellants. 
The  testatrix,  by  the  8th  article  of  her  will,  appointed  indi- 
vidual trustees,  not  by  name,  but  by  an  adequate  description, 
and  did  not  intend  to  appoint  either  a  municipal  corporation 
or  any  oificers  thereof  in  their  official  characters,  or  the  officers 
of  a  supposed  municipality  that  did  not  exist.  (  Wells  v. 
Heathy  10  Gray,  17 ;  Webb  v.  Neal^  5  Allen,  575 ;  Dunbar  v. 
Soxde,  129  Mass.  284;  Inglis  v.  S.  S.  Harbor,  3  Pet.  99; 
Kurzman  v.  Lowry,  23  Misc,  Rep.  380.)  The  testatrix  hav- 
ing made  her  bequest  to  individual  trustees,  about  whose  com- 
petency no  question  can  be  raised,  the  bequest  must  be  sus- 
tained and  the  deposit  surrendered  to  these  appellants,  who 
are  the  trustees  described.  {Dammert  v.  Osboi^,  140  N.  Y. 
30 ;  Ilollis  V.  D.  T.  Sem,,  95  N.  Y.  166  ;  Chamberlahi  v. 
Chamberlain^  43  N.  Y.  424;  Manice  v.  Manice,  43  N.  Y. 
303 ;  Gilman  v.  McArdle,  99  N.  Y.  451 ;  Going  v.  Emery, 
16  Pick.  107 ;  Jackson  v.  Phillips,  14  Allen,  539 ;  Salton- 
stall  V.  Sanders,  11  Allen,  446  ;  Sears  v.  Chapman,  158  Mass. 
400 ;  Ostrom  v.  Greene,  161  N.  Y.  353.) 

Jam^s  McKeen  for  respondents.  The  forms  and  requisites 
necessary  to  cohstitute  a  valid  testamentary  instrument  under 
our  law  have  not  been  complied  with.  {Hope  v.  Brewer,  136 
N.  Y.  126 ;  IloUand  v.  Alcock,  108  N.  Y.  337 ;  Bascom  v. 
Albertson,  34  N.  Y.  587 ;  Williams  v.  Williams,  8  N.  Y.  525 ; 
Owens  V.  M.  Society,  14  N.  Y.  380.) 

Bartlett,  J.  This  appeal  involves  the  validity  of  the 
eighth  clause  of  the  will  of  Catharine  Sturgis,  deceased. 
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By  the  seventh  clatise  of  her  will  she  gave  to  her  sister, 
Esther  Frances  Stargis,  the  income  on  the  sum  of  six  thousand 
dollars  during  the  term  of  her  natural  life. 

By  the  eighth  clause  she  gave  and  bequeathed  "  to  the 
Select  Men,  or  other  municipal  authorities  of  the  East  Parish 
of  my  native  town  Barnstable,  in  the  county  of  Barnstable 
and  State  of  Massacliusetts,  or  their  successors  forever  by 
what  name  soever  such  municipal  authorities  may  at  any  time 
be  known,  the  said  sum  of  six  thousand  dollars  after  the  death 
of  my  said  sister,  Esther  Frances,  in  trust  T}evertheless  that 
the  said  Select  Men,  or  other  municipal  authorities,  shall 
keep  the  same  on  deposit  with  the  said  Massachusetts  Hos- 
pital Insurance  Company,  and  shall  appropriate  the  annual 
interest,  income  or  profits  thereof  in  sums  of  not  less  than  ten 
or  more  than  fifty  dollars  to  any  one  person  in  any  one  year, 
in  the  discretion  of  said  Select  Men  or  other  municipal 
authorities,  so  as  to  do  the  most  possible  good  for  the  relief 
and  benefit  of  respectable  persons  in  reduced  circumstances  of 
either  sex  in  the  said  East  Parish  of  the  said  town  of  Barn- 
stable, but  not  including  any  person  or  persons  wholly  depend- 
ent upon  the  said  town  or  parish  for  their  support ;  and  such 
appropriation  and  distribution  to  be  so  made  to  such  respect- 
able poor  persons  without  distinction  of  age,  relation  or  color, 
but  to  be  only  made  to  such  persons  as  are  native-born  citizens 
of  the  United  States  or  the  descendants  of  such  native-bom 
citizens." 

The  testatrix  died  in  1881  and  her  sister,  Esther  Frances, 
received  the  income  of  this  fund  until  her  death  in  1896. 

The  Surrogate's  Court  found  as  a  fact  "  that  by  the  law  of 
Massachusetts  the  trust  so  attempted  to  be  created  would  there 
be  a  valid  trust,  and  the  court  there  would  have  the  power  to 
appoint  a  trustee  on  its  appearing  that  the  testatrix  had  failed 
to  designate  such  a  trustee  competent  to  act." 

It  further  found  "  that  there  was  in  the  will  of  said  testatrix 
no  trustee  designated  competent  to  take  and  administer  the  trust 
attempted  to  be  created  by  the  eighth  paragraph  of  her  will." 

As  a  conclusion  of  law  the  court  found  that  the  bequest  in 
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the  eighth  paragraph  of  said  will  is  Void,  and  that  the  prop- 
erty thereby  attempted  to  be  disposed  of  passed  to  the  residu- 
ary legatee. 

The  Appellate  Division  affirmed  with  a  divided  court  on 
the  opinion  of  the  surrogate. 

We  thus  have  the  single  question  presented  whether  thia 
testatrix  succeeded  in  naming  trustees  competent  to  carry  out 
the  provisions  of  a  trust  concededly  valid  under  the  laws  of 
Massachusetts. 

It  is  further  found  by  the  Surrogate's  Court  that  the  town 
of  Barnstable  was  incorporated  in  1639 ;  that  in  1717  the  town 
was  divided  into  two  parishes,  to  wit,  the  east  and  west 
parishes;  that  distinct  municipal  officers  have  never  been 
chosen  for  either  parish ;  that  the  selectmen,  who  were  also 
assessors  and  overseers  of  the  poor,  are  chosen  for  the  whole 
town,  and  as  such,  exercise  the  duties  of  said  offices  through- 
out the  several  villages  making  up  the  town ;  that  the  parish 
lines  are  recognized  by  the  assessors  in  the  assessment  of  taxes ; 
that  by  the  law  of  Massachusetts  towns  were  not  entitled  to 
take  by  bequest  money  in  trust,  the  income  to  be  applied  for 
the  benefit  of  a  portion  of  the  inhabitants  of  a  territorial  sub- 
division of  the  town  for  the  purposes  and  limitations  set  forth 
in  the  will  of  said  testatrix. 

It  seems  to  us  that  there  is  no  difficulty  in  dealing  with  the 
phraseology  of  the  eighth  clause  of  the  will  which  describea 
the  selectmen  or  other  municipal  authorities  as  of  the  east 
parish  of  the  town  of  Barnstable.  The  fact  that  the  town  is. 
divided  into  two  parishes  and  the  selectmen  and  municipal 
authorities  are  chosen  for  the  entire  town  of  Barnstable,  but 
discharge  their  duties  in  both  parishes,  is  sufficient  to  satisfy 
the  language  of  the  will. 

As  we  read  this  will,  the  act  of  the  testatrix  in  selecting 
trustees  was  most  natural  and  effectual  under  the  circum- 
stances. The  testatrix  found  herself  in  this  situation:  the 
fund  she  proposed  to  have  invested,  devoting  the  income  to 
charity,  was  first  to  be  enjoyed  by  her  sister  for  life. 

This  life  estate  might  cover  a  very  considerable  period  of 
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time,  which  proved  to  be  the  case,  and  the  trust  for  charitable 
uses  was  to  remain  in  force  indefinitely,  as  was  permitted  by 
the  law  of  Massachusetts. 

In  this  emergency  what  was  more  natural  than  for  the  tes* 
tatrix  to  appoint  individual  trustees  ;  but,  by  official  descrip- 
tion, that  was  quite  detinite.  In  this  manner  she  selected 
trustees  and  a  line  of  successors  apparently  unbroken  for  an 
indefinite  period,  corresponding  with  the  duration  of  the  trust. 

There  was  no  appointment  of  these  officers  in  tlieir  official 
capacity  to  the  position  of  trustees,  nor  was  the  bequest  in  any 
legal  sense  a  gift  to  the  town  of  Barnstable. 

The  trustees  appointed  are  private  citizens  and  are  to  act  as. 
such,  but  by  reason  of  their  official  position  are  likely  to  have 
a  knowledge  of  local  affairs  that  will  aid  them  in  the  discharge 
of  their  duties. 

In  this  state,  where  the  suspension  of  the  power  to  alienate 
real  estate  and  the  absolute  ownership  of  personal  property  is 
measured  by  lives  in  being,  testators  are  not  often  called  upon 
to  act  under  the  circumstances  presented  in  the  case  before: 
us.  A  very  instructive  case  in  the  Supreme  Court  of  the 
United  States  bearing  on  the  right  of  a  testator  to  select  indi- 
vidual trustees  by  their  official  titles  originated  in  this  state 
{Inglis  V.  The  Trustees  of  the  Sailors^  Snug  Harbor,  3. 
Peters,  99). 

In  this  case,  in  1830,  certain  provisions  of  the  will  of 
Robert  Eichard  Randall  were  under  review.  He  gave  and 
devised  the  residue  of  his  estate,  which  consisted  of  a  large 
amount  of  real  and  personal  property,  to  the  chancellor  of  the 
state  of  New  York,  the  mayor  and  recorder  of  the  city  of  New 
York  (and  several  other  persons  by  their  official  descriptions, 
only)  and  their  successors  forever,  in  trust,  to  erect  and  build 
on  the  lands  devised,  out  of  the  i-ents  and  profits,  an  asylum 
or  marine  hospital,  to  be  called  "The  Sailors'  SnngHarbour,"^ 
for  the  purpose  of  supporting  aged,  decrepid  and  worn-out 
sailors,  etc. 

Tlie  will  further  provided  that  if  his  intention,  as  above 
expressed,  could  not  legally  be  carried  out  without  an  act  of 
62 
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the  legislature,  he  directed  his  trustees  to  secure  it  and  to 
incorporate  under  it  for  the  purposes  he  had  specified. 

A  few  years  after  testator's  death  this  legislation  was 
secured,  and  the  corporation  of  "  The  trustees  of  the  Sailore' 
Snug  Harbour  in  the  City  of  New  York  "  has  ever  since  been 
managed  by  a  board  of  trustees  acting  individually,  although 
<le8cribed  by  their  official  titles  only,  consisting  of  the  mayor, 
the  recorder,  the  rector  of  Trinity  Church,  the  president  of 
the  Chamber  of  Commerce,  and  one  or  two  others. 

Mr.  Justice  Thompson  said,  in  the  course  of  his  opinion : 
^'  In  the  case  now  before  the  court  there  is  no  uncertainty 
with  respect  to  the  individuals  who  were  to  execute  the  trust. 
The  designation  of  the  trustees,  by  their  official  character,  is 
equivalent  to  naming  them  by  their  proper  names.  Each  office 
referred  to  was  filled  by  a  single  individual,  and  the  naming 
of  them  by  their  official  distinction  was  a  mere  designatio 
peraonijB.  They  are  appointed  executors  by  the  same  descrip- 
tion, and  no  objection  could  lie  to  their  qualifying  and  acting 
as  such.  The  trust  was  not  to  be  executed  by  them  in  their 
official  character,  but  in  their  private  and  individual  capacities." 

The  court  in  an  elaborate  opinion  sustained  the  devise, 
holding  it  divested  the  heir  of  his  legal  estate,  or  charged  it 
in  his  hands  with  the  trust  declared  in  the  will. 

We  are  of  opinion  that  Catharine  Sturgis,  the  testatrix, 
designated  competent  trustees  to  administer  the  trust  created 
by  the  eighth  subdivision  of  her  will,  and  as  that  trust  is  valid 
under  the  laws  of  Massachusetts,  the  fund  involved  and  its 
Accumulations,  if  any,  should  be  paid  over  to  the  said  trustees. 

The  order  of  the  Appellate  Division  and  the  surrogate's 
decree  should  be  reversed,  with  costs  in  all  the  courts,  and  the 
case  remitted  to  the  Surrogate's  Court  with  direction  to  modify 
the  decree  so  as  to  direct  the  surviving  executor  to  surrender 
the  fund  to  the  appellants,  as  trustees  under  the  eighth  sub- 
"division  of  the  will  of  Catharine  Sturgis,  deceased. 

Parker,  Ch.  J.,  O'Brien,  Martin,  Yann  and  Landon,  JJ., 
•concur ;  Haioht,  J.,  not  voting. 

Order  reversed,  etc 
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Jacob  Smith,  Respondent,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Appellant. 

Negligence  —  Liability  of  Master  for  Injury  Resulting  to  Serv- 
ant FROM  Latent  Defect  in  Appliance.  A  master  is  not  liable  to  a 
servant  for  an  injury  to  the  latter  in  consequence  of  a  latent  defect  in  an 
appliance,  where  the  evidence  shows  that  the  material  furnished  by  the 
master  for  the  manufacture  of  the  appliance,  and  out  of  which  it  was 
made,  was  proper;  that  there  was  nothing  in  its  appearance  to  indicate 
inefficiency,  and  that  it  was  made  by  competent  and  skilled  workmen  and 
was  subjected  to  frequent  and  thorough  inspections  of  such  a  character 
as  to  reveal  any  flaw  or  defect  that  could  be  discovered  in  that  way. 

Smith  v.  N.  r.  G,  iSb  H,  B.  E.  E.  Co.,  33  App.  Div.  628,  reversed. 

(Argued  October  8,  1900;  decided  November  20,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
August  2,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entei'ed  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Churles  A,  Pooley  for  appellant.  Exceptions  to  the  rulings 
of  the  court  on  objections  to  the  admission  of  evidence  were 
taken  which  call  for  a  reversal.  {Strohm  v.  N,  Y.,  Z.  Zl  <& 
W,  li.  R.  Co,,  96  N".  Y.  305 ;  Tozer  v.  N.  Y.  C,  cfe  H.  R. 
R.  R.  Co.,  105  X.  Y.  617 ;  Jewell  v.  ^^,  Y.  C  dk  H.  R.  R. 
R,  Co,,  27  App.  Div.  500 ;  Kleiner  v.  T,  A.  R.  R.  Co.,  162 
N.  Y.  193.)  No  negligence  was  shown  on  the  part  of  the 
defendant.  {Striiighm/i  v.  Hilton,  111  N.  Y.  188  ;  De  Graff 
V.  N.  Y.  a  cfe  //.  R,  R.  R.  Co,,  76  N.  Y.  125.)  The  servant 
seeking  to  recover  for  an  injury  takes  the  burden  upon  him- 
self of  establishing  negligence  on  the  part  of  the  master  and 
due  care  on  his  own  part.  (Wood  on  Mast.  &  Serv.  §  382 ; 
De  Graff  v.  N,  Y,  C.  <&  II,  R,  R,  R,  Co.,  76  N.  Y..  77; 
France  v.  R.,  W,  <&  O.  R,  R,  Co,,  88  Hun,  318 ;  Crown  v. 
Orr,  140  N.  Y.  450 ;  Wright  v.  N.  Y,  C,  <&  IL  R,  R.  R.  Co., 
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25  N.  Y.  566.)  The  emplojer  is  bound  to  exercise  doe  care 
and  diligence  in  furnishing  for  the  use  of  his  employees  lit 
and  safe  implements  and  machinery ;  he  is  not  held  to  be  a 
guarantor  of  their  safety,  and  the  onus  is  upon  the  plaintifE  to 
show  some  negligence  on  the  part  of  the  employer  in  respect 
to  the  performance  of  the  duty  resting  upon  him.  {Painton 
V.  iT.  a  li.  Co.,  83  N.  Y.  7;  Gahill  v.  Hilton,  106  X. 
Y.  518;  Coaulich  v.  S.  0,  Co.,  123  K  Y.  118;  Devlin  v. 
Smith,  89  K  Y.  476 ;  Fuller  v.  Jewett,  80  N.  Y.  53 ;  Warner 
V.  E.  R.  E.  Co.,  39  N.  Y.  471 ;  Probst  v.  DeUinater,  100  N. 
Y.  373 ;  Leonard  v.  CoUins,  70  N.  Y.  90 ;  Kern  v.  D.  R.  Co., 
125  N.  Y.  50 ;  Cregan  v.  Marston,  126  N.  Y.  568.) 

Morris  Cohn,  Jr.,  for  respondent.  The  plaintiflf  did  not 
assume  the  risk  of  the  defective  ring.  {Ford  v.  Z.  S.  <&  M. 
S.  R.  Co.,  124  N.  Y.  498.)  It  was  the  master's  duty  to  use 
reasonable  care  to  furnish  to  his  servant  a  reasonably  safe  and 
suitable  ring  for  the  purpose  for  which  such  ring  was  to  be 
used,  and  this  duty  could  not  be  delegated  by  the  master  to 
any  fellow-servant.  {Painton  v.  iT.  C.  R.  Co.,  83  N.  Y. 
7 ;  Bryer  v.  Foerater,  9  App.  Div.  542 ;  Rettig  v.  F.  A.  Co., 
6  Misc.  Rep.  328 ;  Solarz  v.  M.  Ry.  Co.,  8  Misc.  Rep.  656 ; 
Fuller  V.  Jewett,  80  N.  Y.  46 ;  Probst  v.  Delamater,  100  N. 
Y.  266;  Ellis  v.  N.  Y.,  L.  E.  <&  W.  R.  R.  Co.,  95  N.  Y. 
552 ;  Scherer  v.  H.  Mfg.  Co.,  86  Hun,  37 ;  Green  v.  Banta, 
16  J.  &  S.  156;  Beming  v.  Steinway,.101  N.  Y.  550.)  The 
duty  of  inspection  rested  upon  the  defendant,  and  it  was  for 
the  jury  to  say  whether  the  inspection  made  was  sufficient 
and  proper.  (Bailey  on  Mast.  &  Serv.  93 ;  S.  &  R.  on  Neg. 
§§  194-196 ;  Be  Graf  v.  JV.  Y.  C.  cfe  B.  R.  R.  R.  Co., 
76  K  Y.  125;  Cutridge  v.  M.  P.  R.  Co.,  105  Mo.  520; 
Bailey  v.  R.,  W.  c6  O.  R,  R.  Co.,  139  K  Y.  302;  Stisider 
v.  Treichler,  56  Hun,  309 ;  Morton  v.  R.  R.  Co.,  81  Mich. 
483 ;  Ballard  v.  Hitchcock,  71  Hun,  582 ;  Bucher  v.  PryibU, 
19  App.  Div.  126;  Spicer  v.  S.  B.  I.  Co.,  138  Mass.  426; 
U.  P.  Ry.  Co.  v.  Danish,  152  U.  S.  684;  Eaton  v.  N.  T. 
C.    (k  II.  R.  R.  R.  Co.,  163  N.  Y.  391.)    The  exceptions 
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referred  to  by  appellant  do  not  justify  the  reversal  of  the 
judgment  and  the  granting  of  a  new  trial.  {TomaaeUi  v.  G. 
a  Co.,  9  App.  Div.  127.) 

O'Brien,  J.  The  plaintiflE  recovered  a  verdict  in  this  action 
of  $10,800  for  injuries,  consisting  of  a  broken  ankle  and 
various  bruises,  while  engaged  in  the  defendant's  service  as  a 
blacksmith.  The  broken  ankle  is  a  permanent  disability. 
The  others  were  temporary,  and  though  painful  for  a  time 
have  been  substantially  healed.  The  accident  resulting  in  the 
injury  occurred  on  the  28th  day  of  July,  1895.  It  was  caused 
by  the  breaking  of  a  ring  in  a  chain  which  was  one  of  the 
appliances  used  in  the  job  upon  which  the  plaintirf  was  then 
engaged.  There  is  no  substantial  dispute  as  to  the  cause  of 
the  accident,  or  as  to  tlie  manner  in  which  it  occurred.  Both 
sides  state  the  facts  in  the  same  way  and  substantially  as  fol- 
lows :  At  Spuyten  Duy vil  the  defendant  has  a  drawbridge 
over  the  creek.  When  vessels  are  passing  the  bridge  is  hauled 
up  from  a  horizontal  to  a  perpendicular  position,  and  stands 
against  the  towers  which  contain  the  appliances  for  opening 
it.  These  towers  are  about  75  feet  high,  and  are  provided 
with  several  weights,  equal  in  all  to  tlie  weight  of  the  bridge ; 
and  an  engine  about  half  way  up,  which  regulates  the  raising 
and  lowering  of  the  bridge.  These  weights  are  attached  to  a 
heavy  wire  cable  extending  from  the  weights  to  the  further 
end  of  the  bridge,  so  that  as  the  bridge  raises  the  weights 
lower.  The  wire  cable  passes  through  all  the  weights  and  is 
made  fast  to  the  bottom  one  by  splaying  out  the  strands  of 
wire  on  the  under  side  of  the  weight  and  then  pouring  in  bab- 
bit metal  to  fill  the  hole  and  hold  the  metal. 

The  wii-e  cable  had  become  worn  by  use,  and  it  was  deter- 
mined to  replace  it  with  a  new  one.  In  order  to  remove  the 
old  cable  the  bridge  gang  had  securely  blocked  up  the  weights 
at  the  top  of  the  tower,  and  had  cut  oflE  the  cable,  leaving  the 
stub  end  in  the  lowest  weight,  and  had  then  rigged  a  chain 
about  the  timber  at  the  top  of  the  tower  and  a  pulley  block 
and  fall  attached  to  the  weight,  and  lowered  the  weight  to 
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the  ground.  This  was  done  one  evening,  and  after  melting 
out  the  babbit  metal  the  weight  was  brought  again  to  the 
tower,  and  the  same  rigging  which  had  been  used  to  lower  it, 
and  which  had  remained  where  it  was  over  night,  was  again 
attached  to  the  weight  and  they  proceeded  to  hoist  the  weight 
back  to  its  place.  The  foreman  stood  at  the  hoisting  engine 
standing  on  the  ground  near  the  foot  of  the  tower,  and  as  the 
weight  began  to  lift  it  became  caught  under  a  timber  of  the 
tower,  so  that  it  had  to  be  dislodged.  The  foreman  called 
plaintiff  to  dislodge  it  and  guide  the  weight  from  under  the 
timber,  and  then  told  him  to  get  upon  it  and  ride  it  up  so  as 
to  keep  it  clear  from  other  projecting  timbers  of  the  tower. 
The  plaintiff  mounted  it  and  rode  up  about  30  feet,  when  the 
plaintiff  says  the  weight  must  have  caught  on  a  beam,  and  the 
ring  of  the  chain  at  the  top  of  the  tower  broke,  precipitating 
the  plaintiff  and  the  weight  to  the  ground,  resulting  in  the 
injury  complained  of.  The  weight  was  three  feet  long, 
twenty  inches  wide  and  sixteen  inches  thick,  and  in  raising  it 
it  was  so  fastened  to  the  fall  that  the  plaintiff  could  stand  upon 
the  flat  surface. 

The  gang  of  men  that  the  plaintiff  worked  with  was  called 
the  bridge  gang,  and  they  had  been  furnished  with  every 
appliance  necessary  for  the  performance  of  the  work.  The 
plaintiff  was  attached  to  this  gang  as  the  blacksmith,  in  which 
capacity  he  had  been  in  defendant's  service  for  five  years  prior 
to  the  accident.  The  ring  in  question  had  been  in  use  about 
two  years.  It  was  made  of  the  best  material  by  competent 
and  skilled  workmen,  and  had  been  inspected  by  competent 
men  several  times  during  the  period  it  was  in  use,  when 
proper  tests  were  applied  to  discover  any  flaw  or  defect  in  the 
iron,  and  had  been  examined  before  use  on  this  occasion.  It 
broke  because  subjected  to  an  unusual  strain,  due  to  the  cir- 
cumstance that  the  weight  was  caught  under  the  timbers  of 
the  tower.  ^ 

The  court  charged  the  jury  that  it  appeared  without  dispute 
in  the  evidence  that  the  material  furnished  by  the  master  for 
the  manufacture  of  the  ring,  and  out  of  which  it  was  made^ 
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was  proper  material ;  that  there  was  nothing  in  its  appearance 
to  indicate  inefficiency,  and  that  it  was  made  bj  competent 
and  skilled  workmen.  There  was  some  proof  given  by  the 
plaintiff  tending  to  show  a  concealed  defect  in  the  iron  of  the 
ring  at  the  place  where  it  broke,  due  to  the  presence  of  dirt 
or  sulphnr,  or  both  within  the  body  of  the  metal.  The  weld 
of  the  ring  made  by  the  workman  did  not  part,  but  the  metal 
broke  in  such  a  manner  as  to  leave  part  of  the  weld  on  either 
end  of  the  break. 

The  only  question  submitted  to  the  jury,  as  I  understand 
the  charge,  was  whether  this  concealed  defect,  if  it  existed, 
could  have  been  discovered  by  the  workman  who  made  the 
ring,  in  the  exercise  of  ordinary  care,  and  possibly  the  other 
question,  whether  there  was  proper  inspection  of  the  chain 
and  ring  while  in  use.  The  defendant's  counsel  at  the  close 
of  the  plaintiff's  case  moved  for  a  nonsuit  on  various  grounds, 
and  among  others  that  there  was  no  proof  of  negligence  on 
the  part  of  the  defendant  to  which  the  accident  could  be 
attributed.  The  same  motion  was  renewed  at  the  close  of 
the  whole  case,  and  in  both  instances  denied  and  an  exception 
taken. 

It  seems  to  have  been  assumed  by  tlie  court  and  by  counsel 
on  both  sides  that  if  there  was  any  defect  in  the  iron  at  all  it 
was  a  concealed  defect  and  the  proof  to  that  effect  was  undis- 
puted. There  is  no  dispute  in  the  evidence  that  the  inspec- 
tion was  made  by  competent  men  in  the  defendant's  employ 
and  that  the  inspection  was  frequent  and  thorough  and  of 
such  a  character  as  to  reveal  any  flaw  or  defect  in  the  iron 
that  could  be  discovered  in  tliat  way.  Tliere  is  no  basis  in 
the  proof  for  imputing  negligence  to  the  defendant  for  omis- 
sion to  cause  the  chain  to  be  inspected  in  a  reasonable  and 
proper  manner,  and  the  court  having  instructed  the  jury,  as 
we  have  seen,  that  there  was  notliing  in  the  appearance  of 
the  iron  from  which  the  ring  was  made  to  indicate  any  defect 
and  that  the  workman  employed  to  make  it  was  competent 
and  skillful,  it  is  difficult  to  see  how  the  jury  could  liave  found 
that  the  defendant  was  negligent  in  not  discovering  the  defect 
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if  it  existed.  Tlie  facts  which  the  learned  judge  in  his  chaise 
assumed  as  established  by  the  undisputed  proof  really  acquitted 
the  defendant  of  the  charge  of  negligence.  {De  &raff  v. 
N.  Y.  O.  i&  H,  R.  JR.  B.  Co.,  76  N.  Y.  125 ;  Burke  v. 
Witherbee,  98  K  Y.  562 ;  CahiU  v.  HUUm,  106  N.  Y.  512 ; 
Flood  V.  W.  U.  Telegraph  Co.,  131  N.  Y.  603 ;  Pr(^8t  v. 
Delemater,  100  N.  Y.  266 ;  Hart  v.  Nauinhurg,  123  N.  Y. 
641 ;  Kern  v.  De  Castro  &  D.  S.  Refining  Co.,  125  N.  Y. 
50;  Cregan  v.  Marston,  126  N.  Y.  568;  Carlson  v.  P.  B. 
Co.,  132  K  Y.  273 ;  Harley  v.  Buffalo  Car  Mfg.  Co.,  142 
N.  Y.  31.) 

But  if  tliis  was  a  mucli  stronger  case  on  the  merits  than  it 
evidently  is,  we  would  be  obliged  to  reverse  the  judgment 
upon  exceptions  to  rulings  at  the  trial. 

(1)  The  court  admitted  proof  by  the  plaintiff,  under 
defendant's  exception,  to  show  that  the  person  in  charge  of 
the  engine  on  the  day  of  the  accident  and  another  person 
who  had  charge  of  the  engine  generally,  but  was  absent  on 
the  day  of  the  accident,  were  not  licensed  engineers  under 
chapter  643  of  the  Laws  of  1886,  §  311.  That  statute  does 
not  make  the  license  proof  of  the  engineer's  competency  in 
an  action  of  negligence  against  the  master,  nor  does  the 
absence  of  a  license  in  such  a  case  show  that  he  was  incom- 
petent. Common-law  proof  may  be  given  of  that  fact  when 
in  issue.  Both  of  these  persons  had  been  in  the  service  of 
the  defendant  many  years  in  the  same  capacity,  and  there  was 
no  proof  tending  to  show  that  either  was  not  in  fact  a  compe- 
tent engineer.  Moreover,. it  was  not  alleged  or  claimed  that 
the  accident  was  in  any  degree  to  be  attributed  to  the  conduct 
of  the  engineer,  but  solely  to  the  breaking  of  the  ring.  In 
fact,  the  court  refused  to  submit  any  such  question  to  the  jury. 
The  testimony,  however,  remained  in  the  case,  and  was  calcu- 
lated to  mislead  the  jury  in  considering  the  two  questions  that 
were  submitted.  They  might  very  well  conclude  that  they 
were  at  liberty  to  pass  upon  any  question  in  the  case  within 
the  range  of  the  testimony. 

(2)  The  plaintiflfs  counsel  propounded  to  a  physician  called 
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to  describe  the  extent  of  the  injury  the  following  question : 
"  State  the  compai*ative  use  that  he  would  have  of  his  present 
foot  and  an  artificial  foot  ? "  The  question  was  objected  to  as 
incompetent,  but  the  objection  was  overruled  and  an  excep- 
tion taken.  The  witness  answered  that  the  plaintiff  could  get 
around  better  and  be  more  useful  with  an  artificial  foot.  The 
question  of  damages  was  of  course  submitted  to  the  jury,  and 
this  ruling,  instead  of  confining  them  to  the  injury  as  it  was, 
permitted  them  to  speculate  upon  the  plaintiff's  condition  after 
the  foot  was  amputated  and  replaced  by  an  artificial  one. 
The  testimony  was  prejudicial  to  the  defendant,  since  it  had  a 
tendency  to  confuse  and  mislead  the  jury.  As  it  remained  in 
the  case  without  any  explanation  by  the  coilrt  they  might  very 
well  have  assumed  that  they  were  at  liberty  to  award  as  part 
of  the  damages  compensation  to  the  plaintiff  for  the  pain  and 
danger  of  amputation,  as  well  as  the  expense  of  supplying 
himself  in  the  future  with  the  artificial  foot,  a  consequence 
which  it  was  not  claimed  would  follow  as  the  natural  or  neces- 
sary result  of  the  injury. 

(3)  There  were  several  other  exceptions  in  the  record  to  the 
admission  of  proof  concerning  the  conduct  and  statements  of 
the  plaintiff's  co-servants  engaged  with  him  in  raising  the  bridge 
at  the  time  of  the  accident.  The  court  in  the  charge  elimi- 
nated from  the  case  all  questions  of  negligence  on  the  part  of 
the  defendant  arising  from  the  selection,  employment  or  reten- 
tion of  these  co-servants,  and  no  such  question  was  submitted 
to  the  jury,  but  the  testimony  referred  to  remained  in  the 
case  without  note  or  comment,  and  it  is  quite  impossible  to 
say  how  far  it  influenced  the  jury  as  to  the  result,  if  at  all, 
and  since  they  may  all  be  obviated  upon  another  trial  it  is 
not  needful  to  consider  them.  The  judgment  entered  upon 
the  verdict  was  aflBrmed  by  a  divided  court,  and,  hence,  the 
suflBciency  of  the  proof  to  establish  the  cause  of  action  is  open 
to  review  in  this  court,  or,  more  properly,  the  question 
whether  there  is  any  evidence  at  all  tending  to  sustain  the 
allegation  of  negligence.  The  plaintiff  no  doubt  sustained  a 
63 
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very  severe  injury  which  might  well  appeal  to  the  justice  and 
sympathy  of  the  master,  but  unless  the  record  is  materially 
changed  upon  another  trial  there  is  no  basis  for  a  legal  liability 
on  the  part  of  the  defendant,  since  it  is  not  chargeable  with 
negligence  upon  the  proof  now  before  us. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Landon,  J.,  concurs ;  Parkee,  Ch.  J.,  Haight,  Martin 
and  Vann,  JJ.,  concur  on  the  ground  that  there  was  not 
sufficient  evidence  to  go  to  the  jury ;  Bartlett,  J.,  concurs 
in  result. 

Judgment  reversed,  etc. 
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John  W.  Clark,  Eespondent,  v.  The  National  Shoe  and 
Leather  Bank  of  the  Crrr  of  New  York,  Appellant. 

1.  Appeal  —  Review  of  Finding  of  Fact  —  Unanimous  Affirmancb 
BY  Appellate  Division.  The  unanimous  affirmance  by  the  Appellate 
Division  of  a  judgment  against  a  bank  in  favor  of  a  depositor  for  a  balance 
on  his  account  without  deducting  the  amount  by  which  checks  were  raised 
by  his  bookkeeper,  withdraws  from  the  review  of  the  Court  of  Appeals  the 
evidence  upon  which  the  trial  court  based  its  finding  that  the  plaintiff  was 
not  negligent  in  the  examination  of  his  accounts;  and,  if  there  is  no  finding 
of  fact  inconsistent  with  the  finding  as  to  negligence,  the  court  cannot  review 
that  finding,  notwithstanding  the  defendant's  contention  that  a  proved 
and  uncontradicted  fact  which,  however,  the  court  did  not  find,  conclu- 
sively established  the  plaintiff's  negligence,  no  exception  to  the  omission 
to  find  that  fact  having  been  taken. 

3.  Construction  of  Finding.  A  finding  by  the  trial  court  in  an  action 
by  a  depositor  against  a  bank  for  a  balance  due  without  deducting  the 
amount  by  which  checks  were  raised  by  his  bookkeeper,  that  on  a  speci- 
fied date  the  "  plaintiff  discovered  the  said  forgeries  and  notified  the 
defendant  thereof  with  due  diligence,"  taken  in  connection  with  the 
further  finding  that  the  plaintiff  "  was  in  no  way  negligent "  in  his  exami- 
nation of  the  accounts  stated  by  the  bank,  imports  that  the  plaintiff 
objected  within  a  reasonable  time  to  the  accounts  stated  by  the  bank. 

8.  Evidence  —  Book  Entries  not  Made  by  Witness.  Upon  the 
question  as  to  the  amount  for  which  checks,  subsequently  raised,  were 
originally  drawn,  in  an  action  between  the  depositor  and  the  bank,  entries 
m^de  in  his  cash  book  by  his  bookkeeper,  who  is  not  a  witness,  are  admis- 
sible where  it  appears  from  the  plaintiff's  testimony  that  in  the  course  of 
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his  business  the  entries  were  made  from  memoranda  to  which  he  could  tes- 
tify from  memory,  and  that  they  correctly  stated  the  amounts  for  which 
the  checks  were  drawn,  the  entries  being  compared  by  him  with  the  memo- 
randa after  the  checks  were  drawn,  and  in  each  case  found  to  be  correct, 
the  memoranda  being  then  destroyed. 

Olark  V.  ydt,  Slioe  db  Leather  Bank,  82  App.  Div.  816,  affirmed. 

(Argued  October  8,  1900;  decided  November  20,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  16,  1898,  aflSrming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

The  action  was  brought  to  recover  the  sum  of  $1,950,  the 
complaint  alleging  that  sum  to  be  due  the  plaintiff  upon  his 
deposits  in  the  defendant's  bank. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  Z.  Bishop  for  appellant.  The  several  accounts 
stated  became  conclusive  upon  the  failure  of  the  plaintiff  upon 
examination  of  the  accounts  to  object  to  the  same,  irrespective 
of  whether  he  was  or  was  not  guilty  of  negligence  in  making 
the  examination.  {Myers  v.  S.  W.  Nat.  Bomk^  193  Penn.  St. 
1 ;  Birmingha/m  Bank  v.  AUen^  100  Ala.  482 ;  Weinstein  v. 
Bank,  69  Tex.  38 ;  Hardy  v.  Chesapeake  Bank^  51  Md.  562 ; 
DaTia  V.  Nat.  Bank,  132  Mass.  156 ;  L.  M.  Nat.  Bank  v. 
Morgam,,  117  U.  S.  96.)  The  court  erred  in  permitting  the 
plaintiff  to  give  evidence  as  to  the  contents  of  his  own  books 
of  account  kept  by  the  forger.  {Feeter  v.  Heathy  11  Wend. 
479 ;  Lawrence  v.  Barker,  5  Wend.  301 ;  Marcly  v.  Shults, 
29  N.  T.  346 ;  Russell  V.  H.  E.  R.  R.  Co.,  17  N.  T*.  140 ; 
Dwight  V.  Cutting,  91'  Hun,  38 ;  People  v.  MoLaughlin^ 
150  K  T.  365,  392;  Waite  v.  High,  96  Iowa,  742;  N.  U. 
Bamk  v.  Madden,  114  N.  Y.  280  ;  MoCormack  v.  P.  R.  R. 
Co.,  49  N.  Y.  315,  316;  Peck  v.   Valentine,  94  N.  Y.  569.) 

O.  B.  Gould  for  respondent.  The  objections  to  allowing 
the  plaintiff  to  refresh  his  recollection  were  properly  overruled. 
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{Bifflow  V.  Hallj  91  N.  Y.  145 ;  Howard  v.  McDonough^  77 
N.  Y.  592 ;  Wise  v.  P,  F.  L  Co,,  101  N.  Y.  637 ;  Nat  U,  C. 
Bank  V.  Madden,  114  N.  Y.  280 ;  Wilson  v.  K,  C.  E,  R,  R. 
Co.,  114  N.  Y.  498 ;  PeopU  v.  McLaughlin,  150  N.  Y.  392 ; 
Ilalaey  v.  Sinsebaugh,  15  N.  Y.  485  ;  RusaeU  v.  //.  R,  R.  R, 
Co.,  17  N.  Y.  139.)  As  between  the  bank  and  the  maker  of 
a  properly  drawn  check,  the  bank  becomes  an  insurer  of  the 
genuineness  of  the  check  which  it  pays  —  not  the  signature 
only,  but  the  whole  check.  (  Weiser  v.  Denison,  10  N.  Y.  68 ; 
Welsh  V.  G.  A,  Bank,  73  N.  Y.  424 ;  Frank  v.  Chemical 
Ba/nk,  84  N.  Y.  209 ;  Crawford  v.  W.  S.  Bank,  100  N.  Y. 
54;  Shvpma/n  v.  Bank  of  S.  N.  Y.,  126  N.  Y.  327.)  An 
account  stated  may  always  be  opened  for  mistake  or  fraud. 
{Shipma/n  v.  Bank  of  S.  iT.  T.,  126  N.  Y.  327 ;  ConviOe  v. 
Shook,  144  N.  Y.  688  ;  Weiser  v.  Denison,  10  N.  Y.  68 ; 
Welsh  V.  O.  A.  Bank,  73  N.  Y.  424 ;  Graves  v.  A.  E.  Bank, 
17  N.  Y.  205  ;  Bergin  v.  Hitchings,.  22  App.  Div.  395.)  No 
negligence  by  plaintiff  in  examining  the  stated  accounts  and 
vouchers  was  pleaded  or  proved.  (  Weiser  v.  Denison,  10  N. 
Y.  68 ;  WeUh  v.  G.  A.  Bank,  73  N.  Y.  424 ;  Frank  v. 
Chemical  Bank,  84  N.  Y.  209 ;  Crawford  v.  W.  S.  Bank, 
100  N.  Y.  54 ;  Shipman  v.  Banlc  of  S.  N.  T.,  126  N.  Y. 
328;  Z.  M.  Nat.  Bank  v.  Morgan,  117  U.  S.  122.) 

Landon,  J.  To  sustain  his  cause  of  action  the  plaintiff 
gave  evidence  tending  to  prove  that  twenty-one  of  the  many 
checks  which  he  drew  against  his  deposits  in  the  defendant's 
bank  had  been  intrusted  to  his  bookkeeper,  one  Laraothe, 
who  by  fraudulent  alterations  before  presentation  to  the  bank, 
raised  them  above  the  amounts  for  which  they  were  drawn, 
and  that  the  bank  paid  them  to  the  bookkeeper  at  their 
increased  amounts,  and  so  charged  them  to  the  plaintiff ;  and 
that  the  aggregate  of  such  fraudulently  increased  amounts  was 
the  sum  of  $1,950.  The  account  extended  from  February  11, 
1895,  until  October  10,  1896.  The  plaintiff  discovered'  the 
fraudulent  alterations,  or  some  of  them,  about  July  27,  1896, 
and  immediately  notiiied  the  defendant.     Prior  to  such  notion 
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the  defendant  had  balanced  the  plaintiff's  account  according 
to  its  own  books  and  entered  the  balance  thus  found  in  plain- 
tiffs pass  book,  and  returned  the  book  to  his  bookkeeper, 
Lamothe,  together  with  the  paid  checks  and  a  slip  showing 
the  amounts  charged  to  the  plaintiff  upon  each  check  and  the 
aggregate  amount. 

The  plaintiff  caused  his  pass  book  and  returned  checks  and 
the  bank  slip  of  checks  paid  to  be  examined  soon  after  their 
return  from  the  bank  by  an  expert,  one  Luff,  who  reported 
the  account  to  him  to  be  correct.  The  plaintiffs  theory  was 
that  Lamothe  so  altered  the  checks,  pass  book  and  the  footings 
of  the  bank  slip  after  their  return  as  to  deceive  the  expert. 

The  defendant  insists  that  the  negligence  of  the  plaintiff 
in  the  examination  of  the  accounts  stated  precludes  his  recov- 
ery. The  trial  court  found  that  he  was  not  negligent.  The 
unanimous  affirmance  by  the  Appellate  Division  withdraws 
from  our  review  the  evidence  upon  which  this  finding  is  based, 
and  there  is  no  other  finding  of  fact  inconsistent  with  the  finding 
of  negUgence.  We  cannot  review  the  finding.  The  defendant 
urges  that  a  proved  and  uncontradicted  fact  which,  however, 
the  trial  court  did  not  find,  conclusively  established  the  plain- 
tiffs negligence.  No  exception  presents  this  omission  or 
refusal,  and  we,  therefore,  cannot  review  it.  {National  Har- 
row Co,  V.  BeToent,  163  N.  Y.  506.) 

The  defendant  urges  that,  apart  from  the  question  of  the 
plaintiffs  negligence,  the  failure  of  the  plaintiff  to  object  to 
the  accounts  stated  by  the  bank  within  a  reasonable  time 
made  such  stated  accounts  conclusive. 

The  trial  court  found  "  That  on  or  about  the  27th  day  of 
July,  1896,  the  plaintiff  discovered  the  said  forgeries  and  noti- 
fied the  defendant  thereof  with  due  diligence."  This  is  not 
a  finding  that  the  plaintiff  did  not  object  within  a  reasonable 
time.  Taken  in  connection  with  the  further  finding  that  the 
plaintiff  "  was  in  no  way  negligent "  in  his  examination  of  the 
account  stated  it  imports  that  the  plaintiff  did  object  within 
a  reasonable  time.  The  question  which  the  defendant  seeks 
to  present  is  not  before  us. 
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A  question  for  review  does  arise  upon  the  defendant's 
exceptions  to  the  admission  of  evidence.  It  was  important 
for  the  plaintiff  to  show  the  true  amounts  for  which  the 
altered  checks  had  been  drawn.  Because  of  the  alterations  in 
the  checks  themselves  this  could  not  be  determined  by  inspect- 
ing them.  Lamothe,  the  bookkeeper,  was  not  produced.  The 
plaintiff  testified  that  nineteen  of  the  twenty-one  checks  were 
made  as  follows : 

His  bookkeeper,  usually  every  Saturday,  presented  him  with 
a  statement  upon  a  pad  of  the  amount  of  the  payroll  fur- 
nished by  the  superintendent  and  an  itemized  statement  of 
the  office  expenses.  The  plaintiff  added  these  items,  stating 
the  total  sum  upon  the  pad,  handed  it  to  his  bookkeeper,  and 
directed  him  to  draw  a  check  for  the  whole  amount.  The 
bookkeeper  then  went  into  another  room,  entered  the  state- 
ment and  its  amount  in  the  cash  book,  drew  a  check  for  the 
whole  amount,  presented  the  check  to  the  plaintiff  for  sig- 
nature, together  with  the  statement  upon  the  pad  ;  the  plain- 
tiff compared  the  amounts  of  each  and  finding  them  the  same 
signed  and  indorsed  the  check,  delivered  it  to  his  bookkeeper, 
retained  the  pad  until  the  following  Monday,  when  he  com- 
pared it  with  the  entries  upon  the  cash  book  and  always  found 
them  alike:  he  then  destroyed  the  pad.  He  produced  the 
cash  book ;  the  entries  upon  it  showed  no  signs  of  alteration, 
and  the  plaintiff  and  others  testified  that  they  had  not  been 
altered.  The  plaintiff's  examination  was  long,  and  the  effort 
was  made  to  have  him  testify  from  a  refreshed  memory  after 
inspecting  the  entries.  It  is  clear,  however,  that  he  stated  the 
original  amounts  of  the  checks  by  reading  into  them  the 
entries  in  the  book,  and  that  he  could  not  state  the  amounts 
from  a  refreshed  memory  or  otherwise  than  by  adopting  the 
entries  in  the  cash  book  as  true.  The  entries  in  the  cash  book 
were  thus  in  effect  read  in  evidence. 

It  is  plain  that  if  the  entries  in  the  cash  book  were  proved 
to  be  trne,  they  showed  or  at  least  tended  to  show  in  connec- 
tion with  the  plaintiff's  testimony  the  amounts  for  which  the 
checks  were  originally  written. 
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.  If  the  plaintiff  bad  himself  made  the  entries  in  the  cash 
book  his  testimony  would  have  made  them  admissible. 
(Halsey  v.  Sinsebaugh^  15  N".  Y.  485 ;  Rv^aeU  v.  Hudson  R, 
R.  R.  Co.,  17  N.  T.  139 ;  Howard  v.  McDonough,  77  N.  T. 
592 ;  National  Ulster  Co.  Bwnk  v.  Madden,  114  N.  T.  280 ; 
People  V.  McLaughlin,  150  N.  T.  365.) 

The  fact  that  the  entries  were  made  by  his  bookkeeper  does 
not  under  the  circumstances  detailed  make  them  solely  his 
declaration,  or  confine  positive  knowledge  of  their  truth  to 
him,  or  exclude  the  plaintiff's  equal  or  superior  knowledge  of 
their  truth.  If  the  entries  in  the  plaintiff's  cash  book  were 
but  the  statement  of  his  bookkeeper  and  their  truth  known 
only  by  him,  they  would  be  hearsay. 

But  the  plaintiff  testified  that  the  entries  were  true  when 
originally  made,  and  identical  in  amount  with  the  original 
figures,  part  of  which  he  made  and  all  of  which  he  examined 
and  approved  in  the  due  course  of  his  business,  upon  which 
he  directed  the  checks  to  be  drawn,  and  saw  that  they  were 
drawn ;  he  knew  the  entries  in  the  book  to  be  true  because 
the  next  business  day  after  they  were  made,  in  the  usual 
course  of  his  business^  he  comparied  them  with  his  original 
figures  which  he  knew  to  be  true.  The  plaintiff  could  testify 
from  memory  that  the  original  amounts  of  the  checjcs  agreed 
with  the  amount  stated  upon  the  corresponding  pad,  and  that 
the  latter  amount  was  truly  entered  in  the  book.  The  pads 
are  destroyed,  the  checks  altered,  the  entries  in  the  book  are 
unchanged.  The  plaintiff  remembers  every  material  particu- 
lar except  the  precise  sums  thus  three  times  written ;  one  of 
these  writings  could  be  depended  upon,  and  it  was  properly 
received. 

The  defendant  relies  upon  Peck  v.  Valentine  (94  N.  T. 
569).  In  that  case  in  order  to  prove  that  the  defendant  had 
not  accounted  for  all  the  plaintiff's  moneys  he  had  received, 
one  Leggett  testified  that  he  made  and  kept  a  separate  memo- 
randum of  the  amounts  of  the  moneys  as  the  defendant 
received  them ;  that  he  knew  the  entries  to  be  correct ;  that 
he  gave  the  paper  to  the  plaintiff  but  he  did  not  testify  what 
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the  entries  were.  The  plaintiff  testified  that  the  paper  was 
lost ;  that  he  correctly  copied  these  entries  upon  it  in  his 
memorandum  book.  It  was  held  that  the  entries  in  this  book 
were  inadmissible.  A  careful  examination  of  that  case  will 
show  that  while  the  book  contained  a  true  copy  of  the  lost 
memorandum,  it  was  not  sufficiently  shown  that  the  memo- 
randum itself  was  true.  The  case  is  further  unlike  the  one 
before  us  in  that  the  defendant  had  no  opportunity  of  cross- 
examination  of  any  person  testifying  to  actual  knowledge  of 
what  the  original  entries  were,  and  thus  did  not  have  the 
protection  such  cross-examination  would  secure. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight,  Martin  and 
Vann,  JJ.,  concur. 

Judgment  affirmed. 


Alexander  J.  Porter,  Respondent,  v.  The  Traders'  Insur- 
ance Company  of  Chicago,  Illinois,  Appellant. 

1.  Firb  Insurance  —  Insured's  Refusal  to  Answer  Question—. 
Materiality  of  Question  a  Mixed  Question  of  Law  and  Pact.  The 
materiality,  upon  the  question  of  the  actual  cash  value  of  an  insured 
steamer  at  the  time  of  its  destruction  by  fire,  of  the  inquiry,  made  of 
insured  pursuant  to  a  provision  of  the  policy  requiring  them  to  submit 
to  an  examination  under  oath,  as  to  the  amount  they  paid  for  it,  is  a  ques- 
tion of  fact  or  a  mixed  question  of  fact  and  law,  when  the  refusal  to  answer 
the  inquiry  is  relied  upon  as  a  defense  to  an  action  on  the  policy,  where 
they  purchased  the  steamer  from  a  third  person  who  purchased  it,  with 
other  property,  at  a  receiver's  sale,  and  they  expended  $3,500  upon  it  after 
they  became  the  owners. 

2.  Mistake  as  to  Materiality.  The  provision  of  an  insurance  policy 
that  the  insured  shall  submit  to  examination  under  oath,  does  not  bind 
them  to  answer  every  question  propounded,  however  irrelevant;  and  if, 
acting  in  good  faith,  they  make  a  mistake  in  deciding  that  an  inquiry  in 
respect  to  the  price  paid  for  insured  property  is  not,  under  the  circum- 
stances, material  on  the  question  as  to  its  cash  value  at  the  time  of  the 
fire  and  refuse  to  answer  it,  it  is  not  ground  for  visiting  them  with  a  for- 
feiture of  the  benefits  under  the  policy. 

8.  Construction  of  Provision  Requiring  Insured  to  Submit  to 
Examination  under  Oath.  A  provision  of  an  insurance  policy,  the 
object  of  which  is  to  prescribe  the  manner  in  which  an  accrued  loss  is  to 
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be  adjusted  and  ascertained  that  the  insured  shall  submit  to  examination 
under  oath,  is  not  to  be  subjected  to  any  narrow  or  technical  construction, 
but  is  to  be  construed  liberally  in  favor  of  the  insured. 
Po7'ter  V.  Tradertt  Lis,  Co.,  38  App.  Div.  628,  affirmed. 

(Submitted  October  11,  1900;  decided  November  30,  1900.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  entered 
October  3,  1898,  upon  an  order  of  the  Appellate  Division  in 
the  fourth  judicial  department,  overruling  defendant's  excep- 
tions, ordered  to  be  heard  in  the  first  instance  by  the  Appellate 
Division,  denying  a  motion  for  a  new  trial,  and  directing 
judgment  for  plaintiflE  upon  a  verdict  directed  by  the  court  at 
a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

n.  C.  Day  for  appellant.  The  policy  constitutes  the  contract 
between  the  parties,  and  all  the  terras  and  agreements  therein 
contained  must  be  enforced.  {Hicks  v.  B.  <&  A,  Assur,  Co.j 
162  N.  r.  284;  Gross  v.  S.  F.  K  &  M.  Ins.  Co.,  22  Fed, 
Rep.  74 ;  Dwight  v.  G.  L.  Ins.  Co.,  103  N.  T.  341 ;  Hill  v. 
Blake,  97  K.  Y.  216 ;  ^.  Ins.  Co.  v.  Peoples  Bank,  62  Fedl 
Rep.  222.)  The  question  asked  on  the  preliminary  examina- 
tion of  both  Sloan  and  Cowles,  "  What  did  you  pay  for  the 
William  Harrison  f  "  was  material,  relevant  and  proper,  and 
their  refusal  to  answer  constituted  a  bar  to  the  recovery  in 
tliis  case.  {Claflin  v.  C.  Ins.  Co.,  110  U.  S.  81 ;  Gross  v.  S. 
P.  F.  (&  M.  Co.,  22  Fed.  Rep.  74 ;  WelU  v.  Kelsey,  37  N.  Y. 
143 ;  Hoffman  v.  Connor,  76  N.  Y.  121 ;  Guiterman  v.  L., 
N.  T.  (6  P.  S.  Co.,  83  N.  Y.  358 ;  Parmenter  v.  Fits- 
Patrick,  135  N.  Y.  190 ;  Hatover  v.  Bell,  141  N.  Y.  140 ; 
Matter  of  Johnson,  144  N.  Y.  563.) 

John  M.  Hull  for  respondent.  The  defense  is  purely  tech- 
nical. It  is  not  alleged  in  the  answer,  nor  was  it  shown  upon 
the  trial,  how  the  questions  as  to  the  price  paid  for  the  boat 
were  material,  or  that  tlie  defendant  was  prejudiced  or  injured 
in  the  slightest  degree  by  the  refusal  to  answer.  The  defend- 
64 
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ant  has  do  defeose  npoD  the  merits.  {Solomon  v.  C.  F.  Ins. 
Co.,  160  ]S\  Y.  595 ;  McXaUy  v.  P.  Ins.  Co.,  137  X.  Y.  3S9; 
PaltroviUih  v.  P.  Ins.  Co.^  143  X.  Y.  73 ;  Sergent  v.  Z.  dk 
L.  <&  G.  Ins.  Co.,  155  X.  Y.  349;  MaUhews  v.  A.  C  Ins. 
Co.,  154  X.  Y.  449 ;  Barrow  v.  F.  F.  Society,  116  X.  Y.  537, 
644;  Hitchcock  v.  y.  W.  Ins.  Co.,  26  X.  Y.  69;  Grifcy  v. 
JV^.  Y.  a  Ins.  Co.,  100  X.  Y.  417;  Schmieder  v.  Kingdey, 
55  X.  Y.  S.  R  689 ;  Titus  v.  G.  F.  Ins.  Co.,  81  X.  Y.  410.) 

O'Bbien,  J.  This  was  an  action  on  a  policy  of  fire  insur- 
ance issued  by  the  defendant  on  the  7th  day  of  August,  1896, 
to  the  firm  of  Sloan  &  Cowles,  then  owners  of  the  steamer 
William  Harrison,  whereby  it  insured  that  vessel  against 
loss  or  damage  by  fire  in  the  sum  of  $2,500.  It  was  totally 
destroyed  by  fire  on  the  seventh  day  of  October  following, 
and  subsequently  the  interest  of  the  insured  in  the  policy  was 
assigned  to  the  plaintiff.  At  the  trial  both  parties  moved  for 
the  direction  of  a  verdict,  and  the  court  made  a  direction  for 
the  plaintiff  for  the  amount  claimed,  and  ordered  the  defend- 
ant's exceptions  to  be  heard  in  the  first  instance  at  the  Appel- 
late Division.  That  court  overruled  the  exceptions,  denied  a 
motion  for  a  new  trial  and  ordered  judgment  for  the  plaintiff 
on  the  verdict.  The  only  question  of  law  presented  arises 
upon  the  following  provisions  contained  in  the  policy :  "  The 
insured,  as  often  as  required,  shall  exhibit  to  any  person 
designated  by  this  company  all  that  remains  of  any  property 
herein  described,  and  submit  to  examination  under  oath,  by 
any  person  named  by  this  company,  and  subscribe  the  'same ; 
and,  as  often  as  required,  shall  produce  for  examination  aU 
books  of  account,  bills,  invoices  and  other  vouchers  or  certified 
copies  thereof  if  originals  be  lost,  at  such  reasonable  place  as 
may  be  designated  by  this  company  or  its  representatives,  and 
shall  permit  extracts  and  copies  thereof  to  be  made.  Xo  suit 
or  action  on  tliis  policy  for  the  recovery  of  any  claim  shall  be 
sustainable  in  any  court  of  law  or  equity  until  after  full  com- 
pliance by  the  insured  with  all  the  foregoing  requirements, 
nor  unless  commenced  within  twelve  months  next  after  the 
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fire.  This  policy  is  made  and  accepted  subject  to  the  fore- 
going stipulations  and  conditions."  The  defendant  caused 
written  notice  to  be  served  on  Sloan  &  Cowles  on  the  17th  of 
December,  1896,  to  appear  for  examination  before  a  person 
named  in  the  notice  on  that  day  at  ten  o'clock  in  the  forenoon 
at  a  place  designated.  Both  parties  appeared  in  compliance 
with  the  notice  and  were  sworn  and  examined  by  counsel  wlio 
appeared  for  the  defendant.  It  is  admitted  that  they  complied 
in  all  respects  with  the  provision  of  the  policy  referred  to, 
except  in  one  particular.  They  refused  to  answer  the  following 
question  propounded  to  each  of  them  in  the  course  of  the  exami- 
nation :  *'  How  much  was  paid  for  the  steamer  ? "  The  fail- 
ure to  answer  this  question  is  interposed  as  a  defense  by  the 
answer,  and  is  the  only  defense  insisted  upon  here. 

The  burden  was  upon  the  defendant  to  show  that  the 
insured  violated  the  conditions  of  the  policy  in  some  substan- 
tial and  material  particular.  It  was  stipulated  in  the  policy 
that  the  defendant  should  not  be  liable  beyond  the  actual  cash 
value  of  the  property  at  the  time  of  the  loss,  and  that  such 
loss  should  be  ascertained  according  to  such  actual  cash  value, 
and  in  no  event  should  it  exceed  the  then  cost  of  replacing 
the  same.  The  steamer  was  about  thirty  years  old,  but  had 
been  repeatedly  repaired  and  practically  rebuilt,  including  the 
engine,  boiler  and  machinery.  The  plaintiff  purchased  the 
boat  sometime  prior  to  1896  at  a  receiver's  sale  with  other 
property  and  sold  her  to  the  insured  in  May,  1896,  taking 
back  a  mortgage  to  which  the  insurance  was  collateral. 

The  question  is  whether  upon  an  inquiry  with  respect  to 
the  actual  cash  value  of  the  steamer  at  the  time  of  the  trial, 
the  price  paid  by  the  insured  before  the  insurance  was  effected, 
under  the  circumstances  stated,  was  as  matter  of  law,  a  mate- 
rial inquiry  under  any  and  all  circumstances.  In  an  inquiry 
concerning  the  value  of  personal  property  at  a  given  time  the 
price  paid  by  the  owner  is  sometimes,  but  not  always,  mate- 
rial. It  depends  on  the  nature  of  the  property  and  its  con- 
dition when  purchased  compared  with  its  condition  afterwards. 
There  are  certain  articles  that  have  a  standard  price  in  the 
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market,  not  subject  to  miieli  fluctuation,  and  other  things  that 
have  no  market  value  at  all.  In  this  case  it  is  undisputed 
that  the  insured  expended  $3,500  on  the  vessel  after  thejr 
became  the  owners  or  procured  the  insurance.  I  do  not  think 
that  it  can  be  held  as  matter  of  law  that  the  price  paid  for  the 
steamer  in  question,  under  the  circumstances,  and  before  the 
extensive  repairs  were  made,  was  a  material  fact  bearing  on 
the  actual  cash  value  at  the  time  of  the  fire.  The  most  that 
can  be  said  about  such  a  contention  is  that  such  an  inquiry 
may  be  material  according  to  the  facts  and  circumstances  of 
the  case.  {Gray  v.  Central  R.  E.  Co.  of  N,  J.,  157  K  Y. 
483.)  It  follows  that  the  question  whether  the  inquiry  made 
at  the  examination,  and  which  the  insured  declined  to  answer, 
was  material  or  otherwise,  was  not  a  pure  question  of  law,  but 
one  of  fact,  since  its  importance  must  always  vary  with  cir- 
cumstances, and  being  a  question  of  fact,  or  a  mixed  question 
of  law  and  fact,  the  finding  of  the  trial  court  in  favor  of  the 
plaintiff  cannot  be  disturbed  in  this  court.  Both  sides 
requested  the  direction  of  a  verdict,  and,  therefore,  all  ques- 
tions in  the  case  were  submitted  to  the  trial  judge  for  decision. 
The  defendant  offered  no  evidence  at  the  trial  as  to  the 
value  of  the  steamer  at  the  time  of  the  fire,  or  as  to  the  price 
paid  for  her  by  the  insured,  but  rested  the  defense  entirely 
upon  the  refusal  to  answer  the  question.  If  the  same  ques- 
tion had  been  propounded  to  the  same  person  at  the  trial,  and 
the  answer  excluded  by  the  court,  the  ruling  would  not 
require  a  reversal  of  the  judgment,  since  the  inquiry  was  not 
so  material  nor  the  ruling  of  such  a  character  as  to  constitute 
legal  error,  and  it  could  not  have  been  more  material  on  the 
extra  judicial  examination  than  it  would  have  been  at  the  trial. 
On  an  issue  concerning  the  value,  at  a  given  time,  of  personal 
property,  such  as  a  steamboat  that  had  been  long  in  use,  the 
price  paid  at  some  remote  period  of  time,  under  exceptional 
circumstances,  and  when  it  appears  that  it  was  subsequently 
repaired  and  changed,  is  not,  as  matter  of  law,  necessarily 
admissible.  The  court  might,  in  most  cases,  admit  or  exclude 
such  proof  without  committing  any  legal  error.     The  party 


1900.]  Porter  v  Traders'  Ins.  Co.  509 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  O'Brien,  J. 

has  no  absolute  right  in  all  cases  to  such  proof,  and  the  extent 
to  which  he  may  go  in  this  direction  is  in  most  cases  subject 
to  the}  discretion  of  the  trial  judge. 

But  the  question  may  also  be  considered  in  a  broader  aspect. 
The  issue  presented  by  the  defendant's  answer  in  this  respect 
was  that  there  was,  on  the  part  of  the  insured,  a  breach  of  the 
contract  which  was  a  conclusive  legal  obstacle  to  a  recovery. 
It  is  a  fundamental  principle  in  the  law  of  contracts  that  a 
breach  which  will  defeat  a  recovery  cannot  be  based  upon 
technical  or  unimportant  omissions  or  defects  in  the  perform- 
ance by  either  party.  When  a  substantial  performance  is 
shown  the  party  claiming  the  benefit  of  the  contract  should 
not  be  defeated  for  the  want  of  a  literal  compliance  as  to  some 
unimportant  detail,  and  whether  omissions  or  departures  from 
the  strict  letter  are  substantial  or  merely  unimportant  mistakes 
is  generally  a  question  of  fact.  {Millar  v.  Benjamin^  142  N. 
Y.  613.)  The  provision  of  the  contract  as  to  which  a  breach 
is  alleged  is  the  agreement  of  the  insured  to  "submit  to 
examinations  under  oath  by  the  person  named  by  this  com- 
pany." They  did  submit  to  examination.  It  cannot  be  claimed 
that  they  were  bound  to  answer  every  question  propounded, 
however  irrelevant.  They  were  bound  to  answer  only  such  as 
were  material,  having  in  view  the  purpose  of  the  condition. 
They  had  no  guide  as  to  what  was  or  was  not  material,  except 
their  own  judgment,  acting  of  course  in  good  faith.  Even  if 
they  made  a  mistake  in  deciding  that  the  inquiry  with  respect 
to  the  cost  of  the  steamer  was  not  material,  it  is  no  ground 
for  visiting  them  with  a  forfeiture  of  all  the  benefits  of  the 
contract,  and  the  principle  above  suggested  should  apply. 

Finally,  it  should  be  noted  that  the  condition  alleged  to 
have  been  violated  in  this  case  applied  only  after  the  capital 
fact  of  a  loss.  The  object  of  the  provision  was  to  prescribe 
the  manner  in  which  an  accrued  loss  was  to  be  adjusted  and 
ascertained.  The  liability  of  the  defendant  having  become 
fixed  by  the  happening  of  the  event,  upon  which  the  contract 
was  to  mature,  conditions  which  prescribe  methods  and  for- 
malities for  ascertaining  the  extent  of  it  or  for  adjusting  it, 
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are  not  to  be  subjected  to  any  narrow  or  technical  construc- 
tion, but  construed  liberally  in  favor  of  the  insured.  {Solo- 
mon V.  Cont,  F.  Ins.  Co,,  160  N.  Y.  595  ;  MoNaUy  v.  Phcsfiix 
Ins,  Co.,  137  N.  Y.  389  ;  Paliroviich  v.  Phomix  Ins.  Co., 
143  N.  Y.  73 ;  Sergent  v.  Z.  cfe  Z.  cfe  G,  Ins,  Co.,  155  N.  Y, 
349 ;  Matthews  v.  A,  C  Ins.  Co.,  154  N.  Y.  449.) 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Bartlett,  Haight,  Martin,  Vann  and 
Landon,  JJ.,  concur. 

Judgment  aflSrmed. 
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1.  Municipal  Corporation  —  Power  to  Reottlate  Erection  of 
Billboards.  The  power  conferred  upon  the  city  of  Rochester  by  its  char- 
ter **  to  license  and  regulate  billposters  *  *  *  and  to  prescribe  the  terms 
and  conditions  upon  which  any  such  license  shall  be  granted  *  *  *  " 
(L.  1880,  ch.  14,  §  40,  subd.  21,  as  amd.,  L.  1894,  ch.  28,  §  9),  authorizes 
an  ordinance  prohibiting  the  erection  of  billboards  exceeding  six  feet  in 
height,  except  with  the  permission  of  the  common  council,  after  notice  in 
writing  of  the  application  for  the  permit,  to  the  owners,  occupants  or 
agents  of  all  houses  and  lots  within  a  distance  of  200  feet  from  where  such 
billboard  is  to  be  erected. 

2.  Constitutionality  of  Charter.  The  statute  conferring  such  power 
on  the  city  was  within  the  power  of  the  legislature,  and  is  not  in  conflict 
with  any  provision  of  the  State  or  Federal  Constitution. 

8.  Reasonableness  of  Ordinance.  Such  ordinance  is  not  unreason- 
able or  an  undue  restraint  of  a  lawful  trade  or  business,  nor  a  restraint 
upon  the  lawful  and  beneficent  use  of  private  property. 

4.  Validity  op  Statute  or  Ordinance  —  General  Rule.  The 
validity  of  a  statute  or  ordinance  is  not  to  be  determined  from  its  effect  in 
a  particular  case,  but  upon  its  general  purpose  and  its  efficiency  to  effect 
that  end.  When  a  statute  is  obviously  intended  to  provide  for  the  safety 
of  a  community,  and  an  ordinance  under  it  is  reasonable  and  in  compli- 
ance with  its  purpose,  both  the  statute  and  the  ordinance  are  lawful  and 
must  be  sustained. 

City  of  Bochester  v.  West,  29  A  pp.  Div.  125,  affirmed. 

(Argued  October  11,  1900;  decided  November  20,  1900.; 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourtli  judicial  depart- 
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inent,  entered  May  17, 1898,  affirming  a  judgment  of  the  Mon- 
roe County  Court,  which  affirmed  a  judgment  of  the  Police 
Court  of  the  city  of  Rochester  convicting  the  defendant  of  a 
misdemeanor. 

The  defendant  is  the  local  manager  of  a  corporation  known 
as  the  Rochester  Bill  Posting  Company  and  was  arrested 
April  30,  1897,  charged  with  the  violation  of  sections  eight 
and  nine  of  an  ordinance  of  the  city  of  Rochester,  entitled 
"  An  ordinance  relating  to  billposting  and  billboards,"  adopted 
by  the  common  council  of  the  city  December  22,  1896. 

Those  sections  are  as  follows :  "  Sec.  8.  No  person  shall 
hereafter  erect  any  billboard  more  than  six  feet  in  height 
within  the  city  of  Rochester  without  permission  of  the  com- 
mon council.  Every  applicant  for  permission  to  erect  a  bill- 
board more  than  six  feet  in  height  within  said  city  is  required 
to  give  one  week's  notice  in  writing,  personally  or  by  mail,  of 
such  application  to  the  owners,  occupants  or  agents  of  all 
houses  and  lots  within  a  distance  of  two  hundred  feet  from 
where  such  billboard  is  to  be  erected.  No  such  application 
shall  be  considered  by  the  common  council  without  verified 
proof  of  the  service  of  the  notice  herein  described,  or  the  writ- 
ten  consent  of  such  owners,  occupants  or  agents  to  the  erection 
of  said  billboard. 

"  Sec.  9.  No  fence  or  other  structure  within  said  city  shall 
be  used  as  a  billboard  without  the  consent  of  the  common 
council.  The  same  notice  and  proof  required  by  section  eight 
of  this  ordinance  shall  be  necessary  to  obtain  the  consent  of 
the  common  council  to  use  such  fence  or  structure  as  a 
billboard." 

Section  ten  provides  for  a  fine  in  case  of  a  violation  of  any 
of  the  provisions  of  the  ordinance. 

It  is  admitted  that  the  defendant  on  April  26, 1897,  erected 
a  billboard  more  than  six  feet  in  height  on  premises  fronting 
on  Lake  avenue,  between  White  and  Spencer  streets,  and 
back  of  the  street  line  without  taking  any  of  the  steps  pro- 
vided for  by  the  foregoing  ordinance.  It  was  also  conceded 
that  "  Such  billboard  was  erected  upon  lands  leased  by  the 
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said  Rochester  Bill  Posting  Company,  and  that  snch  billboard 
was  well  constructed  of  new  material,"  and  *'  that  out  of  six 
thousand  posters  put  up  each  week  for  forty  weeks  of  the 
year,  not  more  than  four  hundred  would  go  upon  a  billboard 
six  feet  high." 

The  case  was  submitted  to  the  police  justice  upon  these 
facts,  no  other  testimony  being  taken,  and  on  June  fourth 
judgment  was  entered  against  the  defendant  for  the  sum  of 
five  dollars. 

On  appeal  the  County  Court  affirmed  the  judgment.  The 
Appellate  Division  affirmed  the  judgment  of  the  County  Court 
and  allowed  an  appeal  to  this  court,  certifying  the  following 
questions : 

"  First.  Whether  or  not  the  common  council  of  the  city  of 
Rochester  has  authority,  under  subdivision  21  of  section  40 
of  its  charter,  to  pass  the  ordinance  under  consideration  in 
this  case. 

"  Second,  Whether  or  not  the  ordinance  in  question  is  not 
an  unreasonable  and  an  undue  restraint  upon  a  lawful  trade 
and  business,  and  also  a  restraint  upon  the  lawful  and  bene- 
ficial use  of  private  property." 

John  R,  Fanning  for  appellant.  The  legislature  has  not 
granted  to  the  plaintiflPs  common  council  the  right  or  authority 
to  pass  an  ordinance  regulating  billboards.  (L.  1894,  ch.  28, 
§  40.)  It  is  a  settled  rule  that  penal  statutes  are  to  be  con- 
strued strictly  and  not  extended  by  implication.  {BeU  v. 
Dcyyle^  11  Johns.  173  ;  Meyers  v.  Foster^  6  Cow.  567 ;  B.  cfe 

U,  P.  R,  Co,  V.  Robins,  22  Barb.  662 ;  People  v.  Rosenberg^ 
138  K  Y.    410;  Rarrisey    v.    GoxOd,  57  Barb.  398;  Port 

Wardens  v.  Ca/rtwright,  4  Sandf .  236 ;  Hardy  v.  City  of 
Brooklyn,  7  Abb.  [N.  C.J  403 ;  PeopU  ex  rel  v.  Bd,  of 
Education,  143  N.  T.  62 ;  Hickok  v.  Trustees  of  Flails- 
hurgh,  15  Barb.  435  ;  Halstead  v.  Mayor,  etc.,  3  N.  Y.  420.) 
The  ordinance,  if  otherwise  valid,  is  an  unlawful  interference 
with  a  useful  trade  and  occupation,  and  an  unlawful  interfer- 
ence with  the  use  of  private  property.     {Crawford  v.  Topeka, 


1000.]  City  of  Eochester  v.  West.  513 

N.  Y.  "Rep.]  Opinion  of  the  Court,  per  Mabtin,  J. 

61  Kan.   756;  23   Am.  &  Eng.  Ency.   of  Law,   385,   386, 

387.) 

P.  M.  French  for  respondent.  The  charter  of  Rochester 
gives  its  council  the  right  to  enact  an  ordinance  on  the  sub- 
ject of  billposters  and  billboards.  (Dillon  on  Mun.  Corp. 
j;4th  ed.]  §  89 ;  Cronin  v.  People,  82  N.  Y.  318 ;  City  of 
Buffalo  V.  N.  F.,  Z.  E,  &  W.  R.  R.  Co,,  152  N.  Y.  276.) 
The  ordinance  is  valid  because  it  is  a  proper  exercise  of  the 
police  power  and  is  reasonable.  (Dillon  on  Mun.  Corp.  §  141 ; 
Colon  V.  Lush,  153  N.  Y.  188 ;  Cronin  v.  People,  82  N.  Y. 
318  ;  People  ex  rel  v.  Grant,  12C  N.  Y.  473 ;  People  ex  rel. 
V.  Wurster,  14  App.  Div.  556.) 

Martin,  J.  Whether  this  appeal  should  be  sustained 
depends  wholly  upon  the  validity  or  invalidity  of  an  ordi- 
nance of  the  plaintiff  which  forbids  the  erection,  within  its 
limits,  of  billboards  more  than  six  feet  in  height  without  the 
consent  of  the  common  council.  By  its  charter  the  plaintiff 
was  authorized  "  to  license  and  regulate  billposters  and  bill 
distributors  and  sign  advertising,  and  to  prescribe  the  terms 
and  conditions  upon  which  any  such  license  shall  be  granted, 
and  to  prohibit  all  unlicensed  persons  from  acting  in  such 
capacity."  (Ch.  14,  Laws  1880,  §  40,  subdiv.  21 ;  as  amended. 
Laws  1894,  ch.  28,  §  9.)  AVe  think  this  statute  conferred 
upon  the  common  council  of  the  city  authority  to  regulate 
boards  erected  for  the  purpose  of  bill  posting,  so  far,  at  least, 
as  such  regulation  was  necessary  to  the  safety  or  welfare  of 
the  inhabitants  of  the  city,  or  persons  passing  along  its  streets. 
That  is  precisely  what  the  ordinance  in  question  was  intended 
to  accomplish.  To  regulate  is  to  govern  by,  or  subject  to, 
certain  rules  or  restrictions.  It  implies  a  power  of  restriction 
and  restraint,  not  only  as  to  the  manner  of  conducting  a  speci- 
fied business,  but  also  as  to  the  erection  in  or  upon  which  the 
business  is  to  be  conducted.  {Cronin  v.  People,  82  N.  Y, 
818,  321.) 

Nor  do  we  think  that  the  appellant's  claim  that  this  statute 
65 
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was  unauthorized  can  be  sustained.  It  is  obvious  that  its  pur- 
pose was  CO  allow  the  common  council  to  provide  for  the  wel- 
fare and  safety  of  the  community  in  the  municipality  to 
which  it  applied.  If  the  defendant's  authority  to  erect  bill- 
boards was  wholly  unlimited  as  to  height  and  dimensions,  they 
might  readily  become  a  constant  and  continuing  danger  to  the 
lives  and  persons  of  those  who  should  pass  along  the  street  in 
proximity  to  them.  That  the  legislature  had  power  to  pass  a 
statute  authorizing  the  city  to  adopt  an  ordinance  which,  if 
enforced,  would  obviate  that  danger,  we  have  no  doubt.  .  Nor 
was  it  in  conflict  with  any  provision  of  the  State  or  Federal 
Constitution.  The  fact  that  no  injury  lias  occurred  by  reason 
of  the  erection  of  the  billboard  in  question,  or  that  it  ia 
improbable  that  any  such  injury  will  occur  therefrom,  is  not 
controlling  upon  the  question  under  consideration.  Tlie 
validity  of  a  statute  is  not  to  be  determined  by  what  has  been 
done  in  any  particular  instance,  but  by  what  may  be  done 
under  it.  {Stuart  v.  Palnier^  74  N.  Y.  183  ;  Gilman  v. 
Tucker,  128  N.  Y.  190,  200.)  It  is  equally  true  that  the 
validity  of  a  statute  or  ordinance  is  not  to  be  determined  from 
its  eflEect  in  a  particular  case,  but  upon  its  geneml  purpose  and 
its  efliciency  to  effect  that  end.  When  a  statute  is  obviously 
intended  to  provide  for  the  safety  of  a  community,  and  an 
ordinance  under  it  is  reasonable  and  in  compliance  with  ita 
purpose,  both  the  statute  and  the  ordinance  are  lawful,  and 
must  be  sustained.  (  Village  of  Carthage  v.  Frederick^  122 
N.  Y.  268 ;  People  ex  rel.  0.  IL  C.  Assn.  v.  Pratt,  129  N. 
Y.  68 ;  Mayor,  etc.,  v.  D.  D.,  E.  B.  cfe  B.  R.  R.  Co.,  133  K 
Y.  104;  City  of  Rochester  v.  Simpson,  134  N.  Y.  414; 
People  V.  Ilamior,  149  N.  Y.  195,  204.) 

We  are  of  the  opinion  that  this  ordinance  is  reasonable ; 
that  the  legislature  authorized  its  adoption ;  that  the  statute 
in  pursuance  of  which  it  was  passed  was  valid,  and,  conse- 
quently, that  the  defendant's  appeal  cannot  be  sustained. 

It  follows  that  the  judgment  appealed  from  sliould  be 
affirmed.  The  questions  certified  to  this  court  are  answered 
as  follows : 
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1.  The  common  council  of  the  city  of  Rochester  had 
authority,  under  its  charter,  to  pa&s  the  ordinance  under 
consideration. 

2.  The  ordinance  in  question  is  not  unreasonable  or  an 
undue  restraint  of  a  lawful  trade  or  business,  nor  a  restraint 
upon  the  lawful  and  beneficial  use  of  private  property. 

O'Brien,  Bartlett,  Haight,  Vann  and  Landon,  JJ.,  con- 
cur ;  Parker,  Ch.  J.,  not  sitting. 
Judgment  affirmed,  with  costs. 


David  Bradt  et  al.,  Respondents,  v,  John  Krank  et  al., 
Appellants. 

Contract  —  Written  Agreement  to  Pay  Debt  op  Third  Party, 
not  a  Promibsory  Note.  An  instrument  in  writing,  by  which  one 
promises  to  pay  another  a  certain  sum  due  from  a  third  party  on  or  before 
a  day  named  therein,  is  not  a  promissory  note  importing  a  consideration, 
and  in  order  to  sustain  a  judgment  based  thereon  a  consideration  must 
exist  and  be  proved. 

Bradt  y,  Krank,  85  App.  Div.  623,  reversed. 

(Argued  October  12,  1900;  decided  November  20,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  17, 1898,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

J?. «/.  Cooper  and  Franh  Cooper  for  appellants.  The  defend- 
ants' promise  was  not  to  pay  their  own  debt,  nor  a  promise 
made  upon  any  consideration  moving  to  them  and  beneficial  to 
them  ;  but  it  was  a  promise  to  pay  the  precedent  debt  of  third 
parties,  and  it  was  void  under  the  Statute  of  Frauds,  if  oral,  and 
equally  void,  though  in  writing,  unless  the  writing  be  sufficient 
to  satisfy  the  statute.  ( ^VUU  v.  liintoul,  108  N.  Y.  223 ; 
Strough  V.  Brown^  38  Hun,  307  ;  Browne  on  Stat,  of  Frauds, 
§  214 ;  DiMahy  v.  Wilcox,  60  Conn.  71 ;  F.  iT.  Bank  v.  Choi- 
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'iners^  144  If .  Y.  434 ;  Meyer  v.  Beach^  14  Hun,  231 ;  Belknap 
V.  Bender,  75  N.  Y.  446 ;  Ackley  v.  Parmenter,  98  N.  Y.  433 ; 
White  V.  JRintoul  108  X.  Y.  223  ;  Berry  v.  Broion,  107  N. 
Y.  659.)  Consideration  is  essential  to  support  a  promise  or 
agreement  to  pay  a  debt  previously  incurred  by  third  parties, 
and  unless  such  consideration  is  acknowledged  by  the  contract 
itself,  or  admitted  by  the  answer,  it  is  necessary  to  prove  it  in 
order  to  recover  thereon.  {Schworm  v.  Goodrich,  29  Misc. 
Rep.  721 ;  Natiorwl  Bank  v.  Kaufman,  93  N.  Y.  273 ;  Bar- 
ney  v.  Forbes,  118  X.  Y.  580 ;  Farnsworth  v.  Clark,  44  Barb. 
601 ;  Hall  v.  Farmer,  2  N.  Y.  557 ;  Chaffee  v.  Thomas,  7  Cow. 
358  ;  1  Pars,  on  Cont.  391 ;  Ward  v.  IloiSyrouck,  44  App.  Div. 
34.)  The  writing  subscribed  by  the  defendants  is  not  and  was 
not  at  the  time  of  the  trial  of  this  case,  April  8, 1898,  a  promis- 
sory note.  (L.  1897,  ch.  612,  §  50 ;  Prest,  etc.,  v.  Uurtin,  9 
Johns.  217;  Kimball  v.  Huntington,  10  Wend.  675;  Pains 
V.  Noelke,  53  How.  Pr.  273;  Carnwright  v.  Gray,  127  X. 
Y.  92 ;  Southwick  v.  Southwick,  49  X.  Y.  510 ;  Matter  of 
Davis,  149  X.  Y.  539,  545 ;  Potter  v.  Ogden,  136  X.  Y.  384, 
390 ;  Ilickox  v.  Tollman,  38  Barb.  608 ;  Stokes  v.  People, 
53  X.  Y.  164.)  The  pretended  agreement  in  writing,  sub- 
scribed by  the  defendants,  introduced  in  evidence  by  the 
plaintiffs,  is  a  promise  to  pay  a  pre-existing  debt  of  third 
parties,  with  no  consideration  expressed  in,  or  inferable  there- 
from, and  was  in  fact  neither  an  agreement  nor  a  note  or 
memorandum  of  any  agreement,  such  as  the  law  sustains  as  a 
legal  obligation ;  nor  does  it  correspond  in  essentials  with  the 
agreement  the  complaint  alleges  was  made.  Unless  the  whole 
agreement  is  in  writing,  and  coiTcsponds  exactly  with  the 
contract  set  out  in  the  complaint,  there  is  no  foundation  for 
this  action.  (  Wright  v.  Weeks,  25  X.  Y.  159  ;  Newbury  v. 
'  Wall,  65  X.  Y.  484;  Stone  v.  Browning,  68  X.  Y.  604; 
Brake  v.  Seaman,  97  X.  Y.  230;  Haines  v.  Smither,  48  X. 
Y.  S.  R.  145  ;  Martin  v.  French,  43  X.  Y.  S.  R.  538 ;  Clark 
v.  Ilaraj)ton,  1  Hun,  612 ;  Xewcoiiib  v.  Clark,  1  Den.  226; 
Cameron  v.  Tompkins,  72  Hun,  113  ;  Wood  v.  Wheelock,  25 
Barb.  625.) 
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John  A.  Delehanty  for  respondents.  The  infitriinient  upon 
which  this  action  is  founded  is  a  promissory  note,  and,  tliere- 
fore,  imports  a  consideration.  (L.  1897,  cli.  612 ;  1  Band,  on 
Com.  Paper,  §  7 ;  2  Black.  Comm.  467 ;  3  Kent's  Comm.  74 ; 
Byles  on  Bills,  5 ;  1  Daniel  on  Neg.  Inst.  36 ;  Story  on 
Prom.  Notes  [7th  ed.],  2;  Barney  v.  Worthington^  37 
N.  Y.  112;  U,  a  Bank  v.  McFarlan,  5  Hill,  432;  Bank 
of  Michigan  v.  Ely^  17  Wend.  510;  Kimball  v.  Hunting- 
ion^  10  Wend.  675;  liegeman  v.  Moon^  131  N.  Y.  467; 
Turnpike  Co,  v.  Ilurtin^  [)  Johns.  218;  Mott  v.  H.  Nat, 
Bank,  22  Hun,  354;  Arnold  v.  Ji,  B.  V.  U,  R,  It.  Co.,  5 
Duer,  207;  Mott  v.  //.  Nat.  Bank,  22  Hun,  354;  Hodges 
V.  ShuUr,  22  N.  Y.  114;  Frank  v.  Wessels,  64  K  Y.  155.) 
The  rule  that  a  non-negotiable  promissory  note,  as  well  as  one 
negotiable,  imported  a  consideration  was  not  changed,  modi- 
fied or  in  any  manner  affected  by  the  enactment  of  the  Nego- 
tiable Instruments  Law.  {Goodwin  v.  Boharts,  L.  R.  [10 
Exch.]  337;  Camvrright  v.  Gray,  127  N.  Y.  92.)  The 
agreement  upon  which  plaintiffs  seek  to  recover  is  not  a  col- 
lateral agreement  to  answer  for  the  debt  of  another,  but  an 
original  undertaking  on  the  part  of  the  defendants  to  pay  the 
money  specified  therein,  founded  on  a  valuable  consideration, 
moving  to  the  defendants,  and,  therefore,  not  within  the  Statute 
of  Frauds.  {T.  N.  Bank  v.  Parker,  130  N.  Y.  420 ;  Flag- 
ler V.  Lipman,  2  Misc.  Rep.  417 ;  Honsinger  v.  Mulford,  90 
Hun,  599 ;  Meltzer  v.  Doll,  91  N.  Y.  365 ;  Pratt  v.  Coman, 
37  N.  Y.  440 ;  J/,  cfe  F.  Bank  v.  Wimon,  42  N.  Y.  438 ;  P. 
C.  Co.  v.  Blake,  85  N.  Y.  226 ;  Hamer  v.  Sidway,  124  N. 
Y.  539 ;  Pars,  on  Cont.  444 ;  Farley  v.  Cleveland,  4  Cow. 
432 ;  Slingerland  v.  Morse,  7  Johns.  463.) 

Babtlktt,  J.  The  cause  of  action  alleged  in  the  complaint 
is  this,  in  substance  :  That  the  plaintiffs  were  copartners, 
doing  business  in  Albany,  and  certain  peilsons, ,  not  par- 
ties to  this  action,  were  partners  in  trade  at  Schenectady 
under  the  firm  name  of  Church  &  Jones;  that  Church  & 
Jones  were  indebted  to  plaintiffs  in  the  sum  of  $265.50  for 
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goods  sold  and  delivered ;  tliat  plaintiffs  sued  the  claim  and 
were  entitled  to  enter  judgment;  that  defendants,  for  tlie 
purpose  of  inducing  them  to  withdraw  the  suit  and  extend 
time  of  payment,  made  and  subscribed  a  memorandum  iu 
writing,  whereby  they  promised  and  agreed  to  pay  said 
indebtedness  by  a  day  named ;  that  plaintiffs  did,  in  pursu- 
ance of  the  agreement,  discontinue  suit  and  extend  the  time 
of  payment  until  a  day  named  and  duly  performed  the  agree- 
ment on  their  part ;  that  payment  was  demanded  and  refused. 

The  answer  denied,  on  information  and  belief,  the  follow- 
ing: The  indebtedness  of  Church  &  Jones  to  plaintiffs  as 
alleged ;  the  pending  suit  and  the  right  to  enter  judgment ; 
the  averment  that  in  conformity  with  the  written  memoran- 
dum the  plaintiffs  discontinued  action  and  extended  time  of 
payment.  It  is  claimed  by  plaintiffs  that  the  fifth  subdivision 
of  the  complaint  is  not  denied,  whicli  alleges  the  execution  of 
the  memorandum  in  writing  to  induce  discontinuanco  of  suit 
and  extension  of  time  to  pay  the  indebtedness. 

This  claimed  omission  of  the  answer  seems  to  be  well  founded, 
but  the  admission,  standing  by  itself  and  taken  in  connection 
with  the  denial  of  the  other  material  allegations  of  the  com- 
plaint, is  of  no  importance. 

With  the  issues  thus  framed  the  plaintiffs'  counsel  produced 
at  the  trial  the  memorandum  in  writing  referred  to,  l)ut  not 
set  forth  in  the  complaint,  and  which  reads  as  follows  : 

"  Schenectady,  X.  Y.,  Aug,  11,  1897. 

"  We,  the  undersigned,  John  Krank  and  John  L.  Mynderse, 
hereby  agree  to  pay  David  Bradt,  Becker  &  Co.  a  bill  of  two 
hundred  and  sixty-five  dollars  and  fifty  cents  ($265.50)  against 
Church  &  Jones  between  now  and  Tuesday  next. 
"(Signed)  JOHN  KHANK, 

"JOHX  L.  MYNDERSE." 

The  plaintiffs'  counsel,  ignoring  the  complaint,  assumed  this 
written  instrument  to  be  a  promissory  note  importing  a  con- 
sideration and  rested  his  case  after  proving  the  following  facts: 
The  partnership  of  the  plaintiffs;  that  the  defendants  resided 
in  Schenectady ;  the  signatures  of  the  defendants  to  the  writing 
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produced  ;  amount  of  interest  due,  demand  of  payment  and 
putting  the  written  memorandum  in  evidence. 

The  defendants  offered  no  evidence,  but  moved  for  a  non- 
suit on  the  following  grounds :  "  That  the  evidence  shows 
that  the  alleged  promise  on  the  part  of  the  defendants  was  to 
pay  the  debt  of  a  third  party  ;  that  the  written  memorandum 
in  evidence  is  insufficient  under  the  Statute  of  Frauds ;  that 
it  is  not  either  an  agreement  or  a  memorandum  of  agreement ; 
that  it  is  without  consideration  so  far  as  it  appears  on  the 
instrument  itself  ;  that  it  is  simply  a  naked  promise  which  is 
void  in  law  ;  that  it  contains  nothing  to  show  what  the  plain- 
tiffs were  to  do,  if  anything,  on  their  part  of  the  contract ;  in 
other  words,  that  it  is  a  one-sided  contract." 

This  motion  was  denied,  and  the  defendants  excepted. 

Both  counsel  moved  for  a  directed  verdict.  The  trial  judge 
stated  that  on  the  authority  of  liegeman  v.  Moon  (131  N.  Y. 
463)  he  denied  the  defendants'  motion  and  granted  that  of  the 
plaintiffs.     The  defendants'  counsel  excepted  to  both  rulings. 

It  is  urged  on  behalf  of  defendants  that/ the  plaintiffs  made 
no  attempt  to  prove  the  cause  of  action  set  forth  in  the  com- 
plaint ;  that  they  sued  upon  a  conditional  promise  of  defendants 
to  pay  the  debt  of  Church  &  Jones,  and  sought  by  their  proofs  to 
change  the  action  into  a  suit  on  a  promissory  note,  and  that  a 
judgment  entered  under  such  a  state  of  the  record  cannot  bo 
sustained  on  appeal.  This  objection,  if  taken  at  the  trial, 
would  be  fatal  to  a  recovery.  {Southwich  v.  First  National 
Bank  of  Memphis,  84  N.  Y.  420 ;  Truesdell  v.  Sarles,  104 
N.  Y.  167 ;  Rom^yn  v.  SicUes,  108  N.  Y.  650.) 

No  judgment  can  be  given  on  grounds  not  stated  in  the 
complaint;  the  judgment  shall  be  ^^secundum  allegata  et 
prohataP  No  such  objection,  however,  was  taken  at  the 
trial.  It  is  now  argued  that  the  point  was  raised  on  the 
motion  to  nonsuit,  but  the  record  does  not  sustain  this 
contention. 

"We  will  first  consider  the  question  whether  the  instrument 
in  writing,  not  set  forth  in  the  complaint  but  proved  at  the 
trial,  is  a  promissory  note. 
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The  trial  judge  felt  constrained  by  the  ease  of  Hegeman  v, 
J/(?on(131  K  Y.  462)  to  hold  that  it  was.  Tlie  written 
instrument  under  construction  in  that  case  reads  in  its  material 
parts,  as  follows,  viz. : 

"  One  year  after  my  death  I  hereby  direct  my  executors  to 
pay  to  Joseph  Hegeman  *  *  *  the  sum  of  *  *  * 
being  the  balance  due  him  for  cash  advanced  at  various  times 
by  liim  to  Adrian  Hegeman,  my  son,  and  otliers,  as  per  state- 
ment  rendered  by  him  this  day,  without  interest. 

"CORNELIA  W.  HEGEMAN." 

Joseph  Hegeman  sued  the  executors  of  Cornelia  W.  Hege* 
man  on  this  instrument. 

It  was  held  by  this  court  that  the  statement  in  the  written 
instrument  that  a  certain  amount  was  due  plaintiff  carried 
with  it  the  implication  that  it  was  due  from  the  maker ;  that 
the  acknowledgment  of  the  indebtedness  and  that  it  is  due 
implies  a  promise  to  pay  it  on  demand  in  absence  of  other 
directions. 

It  was  further  decided  that  this  writing  was  a  promissory 
note,  imported  a  consideration  and  was  valid  notwithstanding 
it  was  payable  after  tlie  death  of  the  maker. 

No  point  raised  in  liegeman  v.  Moon  is  presented  in  the 
case  at  bar  save  the  general  contention  that  the  written  instru- 
ment  is  a  promissory  note. 

We  are  also  cited  to  Cai^wrigkt  v.  Gray  (127  N.  Y.  92) 
as  a  case  in  point.  The  Second  Division,  with  a  divided  court, 
held  tlie  following  instrument  to  be  a  promissory  note : 

"  Thirty  days  after  death  I  promise  to  pay  to  Cornelius 
Carnwright  fifteen  hundred  dollars,  with  interest." 

This  decision  has  no  bearing  on  the  case  we  are  consider- 
ing. The  written  instrument  before  us  needsMio  construction, 
as  the  language  employed  is  clear ;  the  defendants  promise 
the  plaintiffs  to  pay  a  debt  due  them  from  Church  &  Jones  on 
or  before  a  day  nained. 

The  trial  judge  erred  when  he  held  this  writing  to  be  a 
promissory  note,  importing  a  considemtion.     No  consideration 
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was  proved  for  the  written  instrument,  and  a  judgment  based 
thereon  cannot  be  sustained.  The  plaintiffs  should  liave 
proved  the  cause  of  action  alleged  in  their  complaint,  the  alle- 
gations of  which  were  denied. 

If  they  had  proved  the  indebtedness  of  Church  &  Jones  to 
them,  their  action  on  the  claim  and  the  right  to  enter  judg- 
ment, and  that  in  pursuance  of  an  agreement  made  with 
defendants  they  discontinued  the  action  and  extended  the 
time  of  payment,  they  would  have  been  in  a  position  to  have 
claimed  that  the  consideration  moving  between  them  and  the 
debtors  was  sufficient  to  sustain  the  written  promise  of  defend- 
ants as  a  special  promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another  person  under  the  Statute  of  Fmuds. 

While  it  is  true  that  since  that  statute  was  amended  in 
1863,  the  agreement,  or  the  note  or  memorandum  thereof, 
need  not  express  the  consideration  (2  K.  S.  135,  §  2,  aa 
amended  2  K.  S.  [Banks'  9th  ed.]  p.  1886),  yet  the  considera- 
tion must  exist  and  be  proved  before  recovery. 

The  point  whether  this  written  instrument,  aside  from  the 
question  of  consideration,  is  in  its  terms  a  sufficient  compli- 
ance with  the  Statute  of  Frauds,  requiring  the  agreement  to 
answer  for  the  debt  of  anotlierto  be  in  writing  and  subscribed 
by  the  party  to  bo  charged  therewith,  is  not  now  presented 
and  we  do  not  pass  upon  it.  It  is  doubtless  true,  as  suggested 
by  counsel  for  appellants,  that  the  written  instrument  does  not 
contain  the  terms  of  the  contract  as  set  forth  in  the  complaint, 
but  as  the  case  was  tried  upon  a  wrong  theory  which  ignored 
the  complaint,  the  question  of  the  sufficiency  of  the  writing 
under  the  Statute  of  Frauds  must  await  a  proper  trial  of  tho 
issues  m  framed. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  O'Brien,  Haioht  and  Vann,  JJ.,  concur; 
Martin  and  Landon,  JJ.,  not  sitting. 

Judgment  reversed,  etc. 
66 
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Benjamin   F.  Forbell,  Kespondent,  v.  The  City  of  New 
York,  Appellant. 

Watercourses  —  Diversion  op  Sub- surface  Waters  by  SCunicifal 
164    522      Water  Works.    A  municipal  corporation  which,  by  the  operation  of  a 
^'^^    ^^      water  system  consisting  of  wells  and  pumps  on  its  own  land,  taps  the  sub- 
164         522      surface  water  stored  in  the  land  of  an  adjacent  owner  and  in  all  the  con- 
AD  358,      tiguous  territory,  leads  it  to  its  own  land  and  by  merchandising  it  pre- 
vents its  return,  whereby  the  value  of  the  laud  of  such  owner  is  impaired 
for  agricultural  purposes,  is  liable  to  him  in  trespass  for  the  damages  occa- 
sioned thereby. 

Fbrbell  v.  City  of  New  York,  47  App.  Div.  871,  affirmed. 

(Argued  October  IC,  1900;  decided  November  30,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  January  9,  1900,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

The  judgment  grants  a  perpetual  injunction  restraining  the 
city  of  New  York  from  operating  its  engines,  driven  wells 
and  pumping  stations  known  as  the  Spring  Creek  Pumping 
Station  in  the  borough  of  Queens,  city  of  New  York,  on  the 
conduit  line  near  the  Kings  county  boundary  line,  and  awards 
past  damages  to  the  plaintiff  in  the  sum  of  $6,000,  together 
with  the  costs  of  the  action. 

The  plaintiff  was  a  lessee  of  certain  farming  lands  situated 
near  Spring  Creek  within  the  county  of  Kings.  He  used  a 
portion  of  tlie  lands  in  question  for  the  purpose  of  growing 
celery  and  water  cresses. 

The  city  of  Brooklyn  constructed  a  pumping  station  in  the 
place  in  question  early  in  1885,  and  in  1894  sunk  additional 
wells  and  made  an  additional  pumping  station.  The  effect  of 
pumping  at  tliese  stations  was  to  lower  tlie  underground  water 
t^ble  on  this  land,  and  thus  made  it  unfit  for  the  cultivation 
of  celery  or  water  cresses,  and  the  crops  failed  for  many  years 
prior  to  the  commencement  of  this  action  in  1898. 
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John  Whaleriy  Corporation  Counsel  ( William  J.  Carr  of 
counsel),  for  appellant.  The  owner  of  land  may  dig  ditches 
or  sink  wells,  or  in  any  other  manner  exercise  his  dominion 
over  his  own  land,  without  being  liable  at  law  for  the  inter- 
ception or  diversion  of  any  underground  percolating  waters  con- 
sequent upon  such  use  of  his  own  property.  {Ellis  v.  Dun- 
can, 29  Barb.  230 ;  GoodaU  v.  TuttU,  29  N.  Y.  459 ;  Pixl&y 
V.  Clarlc,  35  N.  Y.  520 ;  ViL  of  Delhi  v.  Youmans,  45  N. 
Y.  362  :  Bhodgood  v.  Ayers,  108  N.  Y.  400  ;  Vaai  Wycklen 
V.  City  of  Brooklyn,  118  N.  Y.  424;  Acton  v.  Blundell,  12 
M.  cfe  W.  324 ;  Ranstrom  v.  Taylor,  33  L.  &  Eq.  428  ;  Broad- 
6e7it  V.  liainshotham,  34  L.  ffe  Eq.  553 ;  Chasem.ore  v.  Rich- 
ards, 7  II.  L.  Cas.  349.)  A  municipal  corporation  using  its 
own  land,  for  the  purpose  of  obtaining  a  water  supply  for  its 
inhabitants,  possesses  all  the  rights  over  its  own  property  as  to 
underground  percolating  waters  which  are  incident  to  the 
rights  of  an  individual  owner  over  liis  own  soil.  {Cha^sem^ore 
V.  Richards,  7  'EL.  L.  Cas.  349 ;  G.  J.  C.  Co,  v.  Shugar,  L.  K 
[6  Ch.  App.]  483 ;  Mayor,  etc.,  v.  PicMes,  L.  K.  [ App.  Cas. 
1895]  587 ;  Proprietors,  etc,,  v.  B.  TT.  S.  Co.,  149  Mass.  478 ; 
Van  Wycklen  v.  City  of  Brooklyn,  118  N.  Y.  424.) 

Charles  Coleman  Miller  for  respondent.  The  underground 
percolating  waters  in  plaintiflPs  land  belong  to  him,  and  the 
abstraction  of  them  by  defendant  is  unlawful.  {Pixley  v. 
Clark,  35  N.  Y.  531 ;  ISmith  v.  City  of  Brooklyn,  18  App. 
Div.  340 ;  Gould  on  Waters  [2d  ed.],  §  280 ;  Angell  on  Water- 
courses, §  109.)  Defendant  is  a  trespasser.  {Prewitt  v.  Clay- 
ton, 5  B.  Mon.  4 ;  Radcliff  v.  Mayor,  etc.,  4  N.  Y.  195 ; 
Covert  V.  City  of  Brooklyn,  13  App.  Div.  188.)  The  rule 
of  no  liability  for  the  interception  of  underground  waters 
has  no  application.  {Smith  v.  City  of  Brooklyn,  160  N.  Y. 
357 ;  Fllis  v.  Dwican,  29  Barb.  230 ;  GoodaU  v.  TuttU,  29 
N.  Y.  459 ;   Village  of  Delhi  v.  Youmans,  45  N.  Y.  362.) 

Landon,  J.  The  defendant  makes  merchandise  of  the  large 
quantities  of  water  which  it  draws  from  the  wells  that  it  has 
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Bunk  upon  its  two  acres  of  land.  The  plaintiff  does^not  com- 
plain that  any  surface  stream  or-pond  or  body  of  water  upon 
his  own  land  is  thereby  affected,  but  does  complain  and  the 
courts  below  have  found  that  the  defendant  exhausts  his  land 
ot  its  accustomed  and  natural  supply  of  underground  or  sub- 
surface water,  and  thus  prevents  him  from  growing  upon  it 
the  crops  to  which  the  land  was  and  is  peculiarly  adapted,  or 
destroys  such  crops  after  they  are  grown  or  partly  «grown. 

The  defendant  does  not  take  from  his  own  land  simply  its 
natural  or  accustomed  supply  or  holding,  but  by  means  of  its 
appliances  and  operations  it  takes  and  appropriates  a  large 
part  of  the  natural  and  accustomed  supply  or  holding  of  the 
plaintiff's  land.  The  case  is  not  one  in  which,  because  the  per- 
colation and  course  of  the  sub-surface  waters  are  unobservable 
from  the  surface,  they  are  unknown  and  thus  so  far  specula- 
tive and  conjectural  as  to  be  incapable  of  proof  or  judicial 
ascertainment. 

Before  the  defendant  constructed  its  wells  and  pumping 
stations  it  ascertained,  at  least  to  a  business  certainty,  that  such 
was  the  percolation  and  underground  flow  or  situation  of  the 
water  in  its  own  and  the  plaintiff's  land  that  it  could  by  these 
wells  and  appliances  cause  or  compel  the  water  in  the  plain- 
tiff's land  to  flow  into  its  own  wells,  and  thus  could  deprive 
the  plaintiff  of  his  natural  supply  of  underground  water. 
This  it  has  accomplished  just  as  it  expected  to  do  it ;  the  evi- 
dence to  that  effect  is  about  as  satisfactory  and  convincing  as 
if  the  case  were  one  of  surface  waters. 

That  the  defendant  has  so  used  its  own  as  to  injure  the 
plaintiff  there  is  no  question.  The  question  is  whether  the 
plaintiff  has  or  ought  to  have  in  the  just  administration  of  the 
law  a  remedy. 

In  Smith  v.  City  of  Brooklyn  (160  N.  Y.  357),  a  case  in 
which  the  defendant,  by  means  of  the  same  acts  and  appli- 
ances £w  it  employed  in  this  case,  lowered  the  water  in  the 
plaintiff's  surface  stream  and  pond,  this  court  in  holding  the 
defendant  liable  for  the  damage  thus  caused,  carefully  refrained 
from  considering  the  question  whether  the  defendant  would 
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have  been  liable  if  it  had  simply  lowered  the  sub-surface  level 
or  body  of  underground  water  not  contributing  to  the  supply 
of  plaintiff's  surface  stream  or  pond. 

It  may  be  conceded  that  the  letter  of  the  law,  as  expounded 
in  many  cases  in  this  state,  denies  liability.  {Ellis  v.  Duncan^ 
21  Barb.  230 ;  Goodale  v.  TutUe,  29  N.  Y.  459 ;  Pixley  v. 
Clark,  35  N.  Y.  520 ;  Village  of  Delhi  v.  Toumans,  45  N. 
Y.  362;  Phelps  v.  Nowlen,  72  N.  Y.  40;  Bloodgood  v. 
AyerSy  108  N.  Y.  400  ;  Van  Wycklen  v.  City  of  Brooklyn^ 
118  N.  Y.  424.) 

Tlie  earlier  cases  followed  the  law  as  stated  in  Acton  v. 
Blunddl  (12  Mees.  &  W.  324)  and  Greenleaf\.  Francis  (18 
Pick.  117).  So  far  as  the  extraction  or  diversion  of  under- 
ground water  upon  the  land  of  one  proprietor  affects  no 
surface  stream  or  pond  upon  the  neighboring  land,  but  simply 
the  underground  water  therein,  the  rule  is  still  adhered  to. 

The  reasons  usually  assigned  for  the  rule  are  that  the  owner 
of  the  soil  may  lawfully  occupy  the  space  above  as  well  as 
below  the  surface  to  any  extent  that  he  pleases ;  that  the 
water  stored  or  held  in  his  soil  so  long  as  it  remains  there  is 
—  unlike  water  flowing  in  a  surface  stream  —  a  part  of  the 
fioil  itself.  {BarkUy  v.  Wilcox,  86  N.  Y.  140.)  That  a  dif- 
ferent  rule  would  prevent  the  reasonable  use  and  improve- 
ment of  land  ;  that  without  a  grant  or  positive  statute  there 
can  be  no  easement  in  one  parcel  of  land  for  the  sub-surface 
support  or  supply  of  sub-surface  water  in  another  parcel ;  that 
the  percolation  and  underground  flow  of  water  are  out  of 
sight  and  their  exact  operation  and  courses  are  conjectural 
and  not  susceptible  of  actual  observation  and  proof;  and 
finally  that  the  damages,  if  any,  are  the  remote  or  indirect 
consequence  of  lawful  acts. 

It  may  be  conceded  that  these  reasons,  or  some  of  them, 
M''ere  ample  to  afford  the  proper  rule  of  decision  in  the  cases 
to  which  they  were  applied.  We  do  not  intend  to  impair 
their  applicability  to  like  cases.  But  there  are  features  of 
this  case  to  which  these  reasons  do  not  apply.  As  already 
intimated,  the  defendant  installed  its  pumping  plant  knowing 
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that  tlie  underground  operation  and  habit  of  this  store  of 
water  in  its  own  and  neighboring  lands,  including  the  plain- 
tiff's, a  total  area  of  from  five  to  eleven  square  miles,  would 
enable  it  to  capture  the  greater  part  of  it. 

In  the  cases  in  which  the  lawfulness  of  interference  with 
percolating  waters  has  been  upheld,  either  the  reasonableness 
of  the  acts  resulting  in  the  interference,  or  tlie  unreasonable- 
ness of  imposing  an  unnecessary  restriction  upon  the  owner's 
dominion  of  his  own  land,  has  been  recognized. 

In  the  absence  of  contract  or  enactment,  whatever  it  is 
reasonable  for  the  owner  to  do  with  his  sub-surface  water, 
regard  being  had  to  the  definite  rights  of  others,  he  may  do. 
He  may  make  the  most  of  it  that  he  reasonably  can.  It  is 
not  unreasonable,  so  far  as  it  is  now  apparent  to  us,  ithat  he 
should  dig  wells  and  take  therefrom  all  the  water  that  he 
needs  in  order  to  the  fullest  enjoyment  and  usefulness  of  his 
land  as  land,  either  for  purposes  of  pleasure,  ^bode,  produc- 
tiveness of  soil,  trade,  manufacture,  or  for  whatever  else  the 
land  as  land  may  serve.  He  may  consume  it,  but  must  not 
discharge  it  to  the  injury  of  others.  But  to  tit  it  up  with 
wells  and  pumps  of  such  pervasive  and  potential  reach  that 
from  their  base  the  defendant  can  tap  the  water  stored  in  the 
plaintiff's  land,  and  in  all  the  region  thereabout,  and  lead  it  to 
his  own  land,  and  by  merchandising  it  prevent  its  return,  is, 
however  reasonable  it  may  appear  to  the  defendant  and  its 
customers,  unreasonable  as  to  the  plaintiff  and  the  others  whose 
lands  are  thus  clandestinely  sapped,  and  their  value  impaired. 
The  learned  trial  judge  found  that  the  acts  of  the  defend- 
ant were  a  trespass.  No  doubt  trespass  may  be  committed  by 
the  projection  of  force  beyond  the  boundary  of  the  lot  where 
the  projecting  instrument  is  operated.  Injuries  caused  by 
explosions  are  familiar  instances.  We  think  the  finding  justi- 
fied by  the  particular  facts  of  this  case.  Force  is  not  neces- 
sarily direct  violence.  It  may  be  produced  by  the  employ- 
ment of  such  material  agencies  Or  instruments  as  become 
effective  by  the  co-operation  of  the  forces  of  nature,  and  such 
is  the  case  before  us. 
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The  distinction  bet^^eeen  a  case  like  this  and  the  cases  of 
percolating  waters  in  which  liability  has  been  denied  was 
well  pointed  out  by  the  learned  judge  who  wrote  for  the 
Appellate  Division  in  Smith  v.  City  of  BrooJdyn  (18  App. 
Div.  340).  We  refer  to  the  opinion  as  a  valuable  contribution 
to  the  discussion  of  th3  subject. 

We  more  readily  conclude  to  affirm,  because  the  immu- 
nity  from  liability  which  the  defendant  claims  violates  our 
sense  of  justice.  It  seems  to  pervert  just  rules  to  unjust  pur- 
poses ;  it  does  wrong  under  the  letter  of  the  law  in  defiance 
of  its  spirit.  The  case  is  certainly  unlike  those  which  have 
preceded  it  in  this  court,  and  we  may  consider  the  rules 
announced  in  the  previous  cases  in  the  light  of  the  cases  them- 
selves. We  recognize  the  fact  that  the  water  supply  of  a 
great  city  is  of  vastly  more  importance  than  the  celery  and 
water  cresses  of  which  the  plaintiflPs  land  was  so  productive, 
before  the  defendant  encroached  upon  his  water  supply.  But 
the  defendant  can  employ  the  right  of  eminent  domain,  and 
thus  provide  its  people  with  water  without  injustice  to  the 
plaintiff. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Bartlett,  Haiqut,  Martin  and  Vann, 
JJ.,  concur ;  O'Brien,  J.,  not  voting. 

Judgment  affirmed. 


Truman  E.  Davis,  Respondent,  v,  Norman  Bly,  Appellant, 
Impleaded  with  Another. 

1.  Promissory  Note — Liability  for  Indorsement  before  Delivery 
TO  Payee.  Where  a  note  is  indorsed  before  its  delivery  to  the  payee  at 
the  request  of  the  maker,  the  indorser  knowing  before  such  indorsement 
that  his  name  is  required  by  the  payee  as  a  condition  of  making  the  loan 
to,  or  procuring  it  for,  the  maker  and  as  security  for  its  payment,  the 
indorser  is  placed  in  the  same  relation  to  the  payee  as  if  he  had  .indorsed 
by  express  agreement  with  him,  and  is  liable  as  first  and  not  as  second 
indorser. 

2.  Presumption  Arising  from  Face  of  Note  not  Conclusive.  The 
presumption  arising  from  the  face  of  a  note  that  one  who  indorsed  the 
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same  before  delivery  to  the  payee  is  not  liable  to  the  latter,  is  not  oonclu- 
sive,  and  may  be  overcome  by  evidence  that  he  intended  to  become  liable 
as  first,  and  not  as  second,  indorser. 
Dav{8  V.  Bly,  32  App.  Div.  124,  aifirmed. 

(Argued  October  11.  1900;  decided  November  20,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
21,  1898,  upon  an  order  reversing  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  tlie  complaint  by  the 
court  at  a  Trial  Term,  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

C.  C.  Van  Kirk  for  appellant.  No  cause  of  action  was 
shown  against  the  defendant  Bly,  and  the  plaintiff  was  properly 
nonsuited.  {Jlerrick  v.  Carman^  12  Johns.  159;  Murphy  v. 
Merchant^  14  How.  Pr.  189 ;  Bradford  v.  Martin^  3  Sandf. 
647;  Hull  v.  Martin,  2  T.  &  C.  420 ;  59  N.  Y.  652 ;  Leister 
V.  Paine,  39  Barb.  616;  Wilda  v.  li.  R.  Co.,  24  N.  Y.  430; 
Deyo  V.  B.  B.  Co,,  34  N.  Y.  9;  Dwight  v.  G.  Ins.  Co.,  103 
N.  Y.  359 ;  Linkhauf  v.  Lombard,  137  K.  Y.  417 ;  Heminene 
V.  Nehon,  138  K  Y.  517.) 

Francis  A.  Smith  for  respondent.  The  evidence  must  be 
construed  in  the  light  most  favorable  to  plaintiff,  and  if  dif- 
ferent conclusions  might  be  drawn  from  the  facts  proven,  it 
was  the  province  of  the  jury  to  draw  them.  {Higgine  v. 
EagUton,  155  K  Y.  466;  Powell  v.  Powell,  71  N.  Y.  71; 
Jaffray  v.  Brown,  74  N.  Y.  393.)  The  facts  and  circum- 
stances disclosed  by  the  evidence  were  sufficient  to  charge  the 
defendant  Bly  as  first  indorser.  {Moore  v.  Croes,  19  N.  Y. 
227 ;  Meyer  v.  Ilihscher.  47  N.  Y.  265 ;  Coulter  v.  Bich- 
mond,  59  N.  Y.  478;  Jaffray  v.  Brown,  74  K  Y.  393; 
Witherow  v.  Slayhack,  158  N.  Y.  649  ;  McPhiUips  v.  Jones^ 
73  Hun,  516 ;  Cumming  v.  Boderick,  10  App.  Div.  339.) 

Vann,  J.  This  action  was  brought  upon  a  promissory  note 
of  which  the  following  is  a  copy : 
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"$200.  Crown  Point,  N.  Y.,  Oct.  let,  1895. 

"  One  year  after  date  I  promise  to  pay  to  the  order  of  Tru- 
man E.  Davis  two  hundred  dollars  at  *  *  *  value  received 
with  interest  C.  D.  GAGE." 

Indorsed :  "  Nobman  Bly." 

The  plaintiff,  although  payee  of  the  note,  sought  to  recover 
from  Bly  upon  the  allegation  that  the  latter  indorsed  at  the 
request  of  the  maker  for  the  purpose  of  giving  him  credit  with 
the  plaintiff,  who,  in  reliance  upon  the  indorsement,  accepted 
the  note  and  lent  the  maker  $200  thereupon. 

The  defendant  Bly  alone  answered,  denying  that  he  indorsed 
for  the  purpose  of  giving  Gage  credit,  and  alleging  that  his 
indorsement  was  to  give  the  plaintiff  credit  and  to  enable  him 
to  get  the  note  discounted.  At  the  close  of  the  evidence  for 
the  plaintiff  the  court  granted  a  nonsuit,  but  the  judgment 
entered  accordingly  was  reversed  by  the  Appellate  Division 
and  the  defendant  Bly  now  comes  here. 

It  appeared  from  the  testimony  of  the  plaintiff  that  at  about 
the  date  of  the  note  Gage,  the  maker,  applied  to  him  for  a 
loan  of  $200,  stating  that  he  would  give  him  a  note  with  a 
good  backer  if  he  would  advance  the  money  on  it.  The  plain- 
tiff told  him  that  he  had  the  money,  and  with  a  good  backer 
he  would  let  him  have  the  amount  he  wanted.  Gage  there- 
upon said,  "  How  will  Mr.  Bly  be  ? "  and  the  plaintiff  replied, 
"  Mr.  Bly  will  be  all  right."  The  next  day  Gage  delivered 
the  note  indorsed  by  Bly  to  the  plaintiff,  who,  relying  solely 
upon  said  indorsement,  let  him  have  $200  upon  it. 

Gage  was  sworn  as  a  witness  for  the  plaintiff,  and  testified 
that  at  about  the  time  the  note  was  given  he  was  owing  the 
plaintiff  for  some  fertilizer  which  he  had  purchased  of  him, 
and  that  the  plaintiff  had  requested  payment  therefor.  Gage 
told  him  that  he  had  not  the  money,  but  wanted  to  borrow 
some  to  pay  him  and  others,  and  inquired  if  the  plaintiff  knew 
where  he  could  get  a  couple  of  hundred  dollars.  The  plaintiff 
replied  that  a  friend  of  his  had  some  laoney  in  trust  that  he 
could  get  on  a  good  note  or  security. 

Gage  then  applied  to  Mr.  Bly,  who  had  been  in  the  habit 
67 
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of  indorsing  for  him,  and  asked  if  he  would  indorse  a  note  for 
him.  Mr.  Bly  replied  that  he  would  rather  Gage  would  get 
some  one  else.  Shortly  afterward  Gage  again  saw  Bly,  who 
asked  him  if  he  had  an  indorser  for  the  note,  and  Gtige  said 
no.  Bly  asked  if  he  had  the  note  with  him,  and  thereupon 
Gage  showed  him  the  note  and  asked  him  if  he  would  indorse 
it.  Bly  replied,  "  Yes,  he  would  indorse  that  as  he  considered 
Davis  good  enough  and  did  not  need  any  indorsement,"  and 
accordingly  he  indorsed  it.  During  one  of  these  conversa- 
tions Gage  told  Bly  that  he  had  applied  to  another  person  to 
indorse  the  note,  but  he  had  refused.  He  also  told  Bly  that 
the  plamtiflE  had  said  he  could  get  the  money  for  him  on  the 
note  or  on  a  good  note.  All  this  occurred  before  Bly  indorsed 
the  note.  Upon  his  cross-examination  Gage  testified :  "  I  told 
Mr.  Bly  that  Davis  told  me  that  he  could  get  the  money  on  a 
good  note.  Q.  Did  he  say  from  whom  he  could  get  it  ?  A. 
No,  sir."  On  his  redirect  examination  Gage  testified :  "  Q. 
I  understand  you  to  say  that  Mr.  Davis  said  in  substance  to 
you  that  he  conld  get  the  money  for  you  on  a  good  note? 
[Objected  to  as  already  answered.]  Q.  But  you  told  Mr.  Bly 
what  you  have  testified  to  as  to  the  conversation  between  you 
and  Mr.  Davis ;  is  that  so  ?    A.  Yes,  sir." 

This  is  the  substance  of  the  testimony  so  far  as  it  related  to 
the  principal  issue.  From  this  evidence  the  jury  might  have 
inferred  that  Bly  knew  that  Gage  was  negotiating  with  the 
plaintiff  for  a  loan ;  that  the  plaintiff  required  an  indorser  as 
a  condition  of  making  or  procuring  the  loan ;  that  Bly  had 
loaned  the  credit  of  his  name  to  Gage  before  by  way  of 
indorsement ;  that  Bly  knew  that  the  plaintiff  did  not  regard 
Gage  as  good ;  that  Bly,  however,  regarded  the  plaintiff  as 
good ;  that  the  note  when  shown  to  Bly  was  payable  to  the 
order  of  the  plaintiff,  yet  Gage  told  him  that  he  had  no 
indoreer,  but  needed  one,  and  finally  that  Bly  indorsed  the 
note  to  enable  Gage  to  comply  with  plaintiff's  requirement  of 
a  good  indorser. 

The  statement  of  Bly  that  he  would  indorse,  as  he  thought 
the  plaintiff  was  good,  is  not  conclusive  upon  the  question  of 
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intent,  for  that  remark,  which  may  have  been  merely  a  self- 
serving  declaration,  is  to  be  considered  in  connection  with 
what  Bly  did  and  what  he  knew  when  he  did  it.  Bly  was  not 
sworn,  and  the  jury  might  have  read  between  the  lines  of 
Gage's  testimony  that  he  was  trying  to  take  care  of  his 
indorser.  The  note  was  to  run  for  a  year  and  was  not  pay- 
able at  any  specified  place,  so  that  it  could  not  have  been  used 
at  a  bank  in  the  ordinary  course  of  affairs.  As  was  said  by 
the  court  below,  "  No  good  reason  appears  in  the  case  for  the 
plaintiff  wanting  the  indorsement  of  Bly  if  he  himself  expected 
to  become  the  first  indorser.  The  plaintiff,  as  Gage  told  Bly, 
wanted  Gage  to  bring  him  a  good  note,  not  one  that  he  could 
make  good  by  himself  becoming  the  first  indorser." 

Whether  the  plaintiff  was  to  make  the  loan  or  procure  it  is 
of  no  importance,  for,  as  we  have  held,  "  It  is  not  necessary 
that  the  indorser  should  know  the  precise  nature  of  the  credit 
to  be  procured.  It  is  sufficient  that  he  knows  that  a  credit  is 
to  be  obtained  of  the  payee."  {Coulter  v.  Richmond^  59  N.  Y. 
478,  483.)  If  Bly  indorsed  with  the  knowledge  that  his  name 
was  required  by  the  payee  as  a  condition  of  making  or  pro- 
curing the  loan,  and  as  security  for  its  payment,  he  was  placed 
in  the  same  condition  in  relation  to  the  payee  as  though  he 
had  indorsed  by  express  agreement  with  him.  {Meyer  v. 
EibsJier,  47  N.  Y.  265.) 

The  plaintiff  was  entitled  to  the  most  favorable  inferences 
warranted  by  the  evidence,  and,  notwithstanding  the  presump- 
tion arising  from  the  face  of  the  note,  the  jury  might  have 
found  that  the  appellant  intended  to  become  liable  as  first  and 
not  as  second  indorser.  {Moore  v.  CrosSy  19  N.  Y.  227 ; 
Jaffray  v.  Brown^  74  N.  Y.  Z^Z'yWitherow  v.  Slayhaoh^  158 
K  Y.  649.) 

The  judgment  of  the  Appellate  Division  should  be  affirmed, 
and  judgment  absolute  directed  for  the  plaintiff  under  the 
defendant's  stipulation,  with  costs  in  all  courts. 

O'Brien,  Bartlett,  Haight  and  Martin,  JJ.,  concur; 
Parker,  Oh.  J.,  and  Landon,  J.,  not  sitting. 

Judgment  affirmed. 
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In  the  Matter  of  the  Application  of  Margabet  Tobin, 
Respondent,  for  a  Peremptory  Writ  of  Mandamus  Directed 
to  John  J.  Soannell,  as  Fire  Commissioner  of  the  City  of 
New  York  and  as  Trustee  of  the  New  York  Fire  Depart- 
ment Life  Insurance  Fund,  Appellant. 

1.  New  Yobk  City— Fire  Department  Fund  for  Benefit  of 
Widows  and  Orphans.  A  member  of  the  fire  department  of  the  borough 
of  Brooklyn,  who  is  within  the  provision  of  law  for  the  creation  of  an 
insurance  fund  for  the  benefit  of  widows  and  orphans  of  its  members 
(L.  1888,  ch.  583,  tit.  13,  §  15;  as  amd.,  L.  1889,  ch.  153;  L.  1897,  ch.  378, 
§  791),  may  not,  on  retiring  from  its  membership  and  becoming  a  pen- 
sioner, have  his  name  taken  from  the  list  of  subscribers  to  that  fund,  and 
the  amount  of  his  contribution,  as  prescribed  by  the  statute,  should  be 
deducted  from  his  monthly  pension,  notwithstanding  his  name  is  stricken 
from  the  list  and  he  ceases  to  be  a  contributor. 

2.  Rights  op  Widow  op  Retired  Fireman  in  Fund.  The  widow  of 
a  retired  fireman  who  at  the  time  of  his  retirement  had  rights  in  such 
fund  is  entitled  to  its  benefits  although  after  his  retirement  he  requested 
his  name  to  be  taken  from  the  list  of  subscribers  and  voluntarily  ceased 
to  be  a  contributor. 

Matter  cf  Tobin,  53App.  Div.  458,  affirmed. 

(Submitted  October  3,  1900;  decided  November  30,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  17,  1900,  reversing  an  order  of  Specid  Term  denying 
the  application  of  Margaret  Tobin  for  a  peremptory  writ  of 
mandamus  requiring  the  fire  commissioner  of  the  city  of  New 
York  to  pay  to  her  a  pension  and  granting  said  writ. 

John  Tobin,  the  husband  of  the  relator,  was  a  fireman  in 
the  fire  department  of  Brooklyn  for  ten  years  prior  to  Novem- 
ber 1,  1895,  when  he  was  retired  upon  a  pension.  He  died 
about  four  months  afterwards.  During  his  membership  he 
had  contributed  to  the  "  Widows'  and  Orphans'  Relief  Fund." 
Upon  his  retirement  he  requested  his  name  to  be  taken  from 
the  list  of  subscribers  to  that  fund.  He  assigned  as  a  reason 
that  his  relations  with  his  wife  were  not  satisfactory.    His 
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name  was  accordingly  taken  from  the  list,  and  he  thereafter 
contributed  nothing. 

The  charter  of  the  city  of  Brooklyn  contained  provisions, 
substantially  re-enacted  in  the  charter  of  Greater  New  Fork, 
providing  for  two  funds,  one  a  "  Fireman's  Insurance  Fund," 
made  up  of  fines,  rewards,  fees,  donations,  and  the  per- 
centage or  tax  on  foreign  insurance  companies.  From  this 
fund  Tobin  received  his  pension.  The  other  was  the  "  Widows' 
and  Orphans'  Relief  Fund,"  from  which  the  relator,  the  widow 
of  Tobin,  claims  a  pension. 

The  administration  of  both  funds  is  now  committed  to  the 
respondent,  the  fire  commissioner  of  the  city  of  New  York, 
without  change  as  to  the  rights  of  persons  claiming  benefits 
therefrom.  (Chap.  378,  sec.  791,  Laws  1897.)  The  respond- 
ent refused  to  allow  the  relator  a  pension  because  her  husband 
had  voluntarily  ceased  to  be  a  contributor  to  the  fund  for  that 
purpose. 

The  charter  of  the  city  of  Brooklyn  (Chap.  585,  Laws  1888, 
title  XIII,  sec.  15,  as  amended  by  chap.  153,  Laws  of  1889) 
provided,  among  other  things,  as  follows  : 

"  There  shall  be  deducted  by  the  comptroller  of  the  city  of 
Brooklyn,  from  the  monthly  pay  of  each  officer  and  fireman 
of  said  department,  and  from  that  of  the  other  employees  of 
said  department,  as  shall  desire  to  avail  themselves  of  this  pro- 
vision, and  by  the  trustees  of  the  firemen's  insurance  fund 
from  the  monthly  pension  of  such  retired  members  of  the 
department  who  had  contributed  to  said  fund  before  retire- 
ment, the  monthly  sum  of  one  dollar,  which  shall  be  received 
and  held  by  the  trustees  of  the  insurance  fund  herein  created, 
in  the  like  manner  as  the  other  moneys  herein  provided  to  be 
paid  to  them,  and  which  shall  be  known  as  the  Brooklyn  Fire 
Department  Widows'  and  Orphans'  Relief  Fund ;  and  in  case 
of  the  death  of  any  member  or  employee  of  said  department 
in  the  service  thereof,  or  retired  pensioner,  so  contributing, 
there  shall  be  paid  to  the  widow  or  legal  representative  of  such 
deceased  member  or  employee  or  retired  pensioner,  the  sum 
of  one  thousand  dollars  out  of  the  money  so  assessed ;  and  in 
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the  case  by  reason  of  the  number  of  deaths,  the  aggregate 
amount  of  the  money  so  provided  to  be  assessed  and  collected 
should  prove  inadequate  to  make  such  payment,  then  the 
assessment  may,  in  the  discretion  of  the  trustees,  be  increased 
to  not  exceed  the  sum  of  two  dollars  in  such  month's  pay. 
The  said  commissioner  of  the  fire  department  of  the  city  of 
Brooklyn  may  direct  the  trustees  of  the.  Brooklyn  fire  depart- 
ment Widows'  and  Orphans'  Relief  Fund  to  pay  from  said 
fund  to  the  widow  of  any  deceased  retired  pensioner  of  said 
fire  department  who  had  contributed  to  the  said  fund  previous 
to  his  said  retirement,  and  who,  by  reason  of  said  retirement, 
was  debarred  from  further  contributing  to  or  receiving  any  of 
the  benefits  of  said  fund,  such  sum  of  money  as  the  widow  of 
said  retired  pensioner  would  have  been  entitled  to  receive  if 
said  retired  pensioner  had  not  been  retired  from  said  fire 
department  at  the  time  of  his  death." 

John  Whalen^  Corporation  Counsel  (  WiUiam  J.  Carr  of 
counsel),  for  appellant.  The  relator  has  no  legal  right  to  the 
relief  sought  in  this  proceeding.  (L.  1888,  ch.  583 ;  L.  1889, 
ch.  153 ;  Hagadorn  v.  Ratix^  72  N.  T.  586 ;  Mayor^  etc,^  v. 
Furze^  3  Hill,  612;  Livingston  v.  Tomner,  14  K  Y.  64; 
Hutson  V.  Mayer,  9  N.  Y.  163.) 

Eugene  V.  Brewster  for  respondent.  Contributions  to  the 
widows'  fund  were  compulsory  as  to  officers  and  firemen,  and 
were  entirely  beyond  their  personal  control.  {Blashko  v. 
Wursier,  156  N.  Y.  437;  PeopU  v.  Jaehne,  103  N.  Y.  182.) 
The  relator's  deceased  husband  having  contributed  to  the 
widows'  fund  up  to  the  time  of  his  retirement,  the  relator  is 
entitled  to  the  benefit  from  said  fund.  {People  ex  rd.  v. 
Supervisors,  51  N.  Y.  401 ;  Hagadorn  v.  RauXy  72  N.  Y. 
586 ;  Smith  v.  Floyd,  140  N.  Y.  337.) 

Landon,  J.  In  determining  whether  the  deduction  of  one 
dollar  from  the  monthly  pay  of  a  fireman,  and  from  the 
monthly  pension  of  the  retired  members  of  the  department 
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who  liad  contributed  to  the  widows'  and  orphans'  relief  fund 
before  retirement,  was  voluntary  or  compulsory,  it  is  proper 
to  notice :  * 

1.  The  widows'  and  orphans'  relief  fund  was  derived 
from  the  deductions  from  the  monthly  pay  of  officers  and  fire- 
men of  the  department,  and  of  other  employees  of  the  depart- 
ment who  should  desire  to  avail  themselves  of  its  benefits,  and 
also  from  the  monthly  pensions  of  such  retired  members  of  the 
department  as  had  contributed  to  said  fund  before  retirement. 

2.  The  firemen's  insurance  fund  was  derived  from  other 
sources. 

3.  A  member  of  the  department,  such  as  was  the  relator's 
husband  while  in  the  uniformed  force,  who,  after  serving  ten 
years,  became  disabled,  was  entitled  to  his  discharge,  and 
could  be  awarded  a  pension  from  the  firemen's  insurance 
fund. 

4.  Under  the  Brooklyn  charter,  and  as  is  apparent  from  the 
provisions  above  quoted,  an  "  employee  "  was  not  a  "  member" 
of  the  fire  department,  and,  therefore,  could  receive  no  pension 
from  the  firemen's  insurance  fund. 

5.  The  distinction  between  retired  members  who  had  con- 
tributed to  the  widows'  and  orphans'  relief  fund  before 
retirement  and  those  who  had  not  so  contributed  was,  no 
doubt,  made  because  at  the  time  of  the  original  enactment  for 
the  establishment  of  the  fund  the  members  who  had  already 
retired  had  not  contributed  anything  to  the  fund,  and  could 
not  have  done  so.  Thus  the  distinction  was  due  to  the  situa- 
tion, and  not  to  the  intention  to  confer  an  option. 

This  fact  explains  the  meaning  of  the  words  "  so  contribut- 
ing  "  in  the  provision  : 

"  In  case  of  the  death  of  any  member  or  employee  of  said 
department  in  the  service  thereof,  or  retired  ipensioner  so  con- 
trihuting^  there  shall  be  paid  to  the  widow  or  legal  representa- 
tive of  such  deceased  member  or  employee  or  retired  pensioner 
the  sum  of  one  thousand  dollars  so  assessed." 

It  is  thus  obvious  that  the  option  of  contribution  was  limited 
to  employees  and  that  as  to  members  the  contribution  was  in 
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fact  an  assessment ;  that,  as  the  relator's  husband  was  a  mem- 
ber for  years  after  the  enactment  of  the  provision  respecting 
the  widows'  and  orphans'  relief  fund,  he  could  not  fall 
within  the  class  of  membere  retired  before  its  enactment,  and, 
therefore,  not  within  the  non-contributing  class.  He  was  in 
fact  a  contributing  member  during  his  active  service,  and  after 
his  retirement  the  trustees  of  the  firemen's  insurance  fund 
should,  under  the  mandate  of  the  statute,  have  deducted  one 
dollar  from  his  monthly  pension  for  the  benefit  of  the  relief 
fund,  notwithstanding  his  unwillingness  to  be  thus  ^^  assessed." 

The  order  should  be  affirmed,  with  costs. 

O'Bbien,  Haight,  Martin  and  Vann,  J  J.,  concur ;  Parker, 
Ch.  J.,  and  Bartlbtt,  J.,  not  voting. 

Order  affirmed. 


-jol 5gg|  Charlotte  D.  Otto,  Respondent,  v,  Charles  Van  Eiper  et 

76  AD»564|  al..  Appellants. 

1.  Principal  and  Surety  —  Liability  op  Sureties  on  Guardian's 
Bond.  The  fact  that  money,  belonging  to  the  guardian  of  an  infant  and 
paid  to  the  sureties  on  his  bor  d  as  security  for  their  liability  and  deposited 
by  them  to  the  joint  account  of  themselves  and  the  guardian  in  a  trust 
company,  is  lost  by  the  failure  of  the  company,  does  not  operate  to  dis- 
charge the  sureties  from  their  liability  to  make  good  money  of  the 
infant  received  by  the  guardian  and  misappropriated  by  him. 

2.  When  Prior  Accountin<j^  op  Guardian  is  not  a  Condition 
Precedent  to  Suit  in  Equity  against  Sureties.  Where  it  is  impossible 
for  a  ward,  by  reason  of  the  removal  of  the  guardian  to  another  state  and 
his  death  there  intestate,  without  leaving  any  property  in  either  state,  to 
obtain  a  judicial  settlement  of  the  guardian's  accounts  in  a  direct  pro- 
C3eding,  such  settlement  is  not  a  condition  precedent  to  a  suit  in  equity 
against  the  sureties  on  the  bond  for  the  purpose  of  having  it  adjudged 
whether  there  was  anything  due  from  the  guardian  to  the  ward,  and,  if 
so,  to  charge  the  sureties  with  the  amount. 

Otto  V.  Van  Eiper,  81  App.  Div.  278,  affirmed. 

(Argued  October  12,  1900;  decided  November  20,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  departpient,  entered  July 
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22,  1898,  affirming  a  judgment  in  favor  of  plaintiff  entered 
npon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

«/".  Wilson  BryaM  for  appellants.  The  complaint  should 
have  been  dismissed  because  the  plaintiff  has  alleged  in  her 
complaint  and  also  admitted  at  the  trial  that  the  guardian  was 
dead ;  that  no  personal  representative  had  been  appointed,  and 
that  the  guardian  nor  his  representatives  in  this  case  had  ever 
been  called  upon  to  acconnt,  and  no  account  has  been  filed, 
and  this  defense  had  been  pleaded  as  well  as  an  allegation  that 
the  plaintiff  has  an  adequate  remedy  at  law.  {Perkins  v. 
Stimmdy  114  K  Y.  359 ;  Douglas  v.  Ferris,  138  K  Y.  193; 
Bieder  v.  SteinJwwer,  15  Abb.  [N.  C]  430;  StiUweU  v. 
MiUsy  19  Johns.  304;  Trust  Co.  v.  Pratt,  25  Hun,  23; 
ffood  V.  ffood,  85  N.  Y.  561 ;  Haight  v.  Brishin,  100  N.  Y. 
219 ;  Beed  v.  Stryhe,  12  Abb.  Pr.  47 ;  Turner  v.  Conant,  18 
Abb.  [N.  C]  160.)  The  guardian  is  bound  to  use  only 
ordinary  care  and  prudence  in  his  management  of  the  estate ;  he 
is  only  liable  for  losses  to  the  estate  occurring  through  his  negli- 
gence or  hiches.  (2  Kent's  Comm.  230 ;  Furman  v.  Coe,  1 
Gaines,  96 ;  Ward  v.  Stahl,  81  N.  Y.  406 ;  Glark  v.  Montgomr 
ery,  23  Barb.  561 ;  Hoag  v.  Prime,  24  K  Y.  S.  E.  476 ;  P.  M. 
Co.  V.  ToU,  85  N.  Y.  646  ;  Myers  v.  U.  8.,  1  MacL.  493  ;  Fa/rrar 
V.  U.  8.,  5  Pet.  372,  389 ;  Bissell  v.  8axton,  66  N.  Y.  55 ; 
KeUum  v.  Clark,  97  N.  Y.  393.)  The  guardian  and  his  sure- 
ties had  the  right,  and  they  were  authorized  and  justified  in 
depositing  the  money  belonging  to  the  estate  in  the  bank,  and 
they  are  not  liable  for  its  failure  and  subsequent  loss  of  the 
fund.  {Paisley  v.  Martvn,  77  Va.  376  ;  Matter  of  8tafford, 
11  Barb.  353 ;  Bouth  v.  Howell,  3  Ves.  565  ;  Poultney  v.  Bayi- 
daU,  9  Bosw.  232 ;  King  v.  Talbot,  40  N.  Y.  76 ;  2  Story's 
Eq.  Juris.  §§  1269,  1270 ;  Lewin  on  Trusts,  295 ;  McCahe  v. 
Fowler,  84  N.  Y.  314 ;  Baskin  v.  Baskin,  4  Lans.  94.)  It 
was  perfectly  legitimate  for  the  sureties  to  take  security  from 
the  guardian  as  an  indemnity  for  reimbursement.  (9  Am. 
68 
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&  Eng.  Ency.  of  Law,  141 ;  Poultney  v.  HcmdaUy  9  Bosw. 
232 ;  Happ  v.  Masten^  4  Eedf .  76  ;  Jones  v.  Quinnepiackj  29 
Conn.  25.) 

Omar  Powell  and  Daniel  Z.  Cady  for  respondent.  Where 
an  accounting  under  section  2606  of  the  Code  of  Civil 
Procedure  is  impossible  or  impracticable,  an  action  in  equity 
to  establish  the  extent  of  the  liability  and  charge  the  bonds- 
men is  proper.  {BiacJioff  v.  Engel^  10  App.  Div.  240 ;  Carow 
V.  Mowatt,  2  Edw.  Oh.  57  \  T.  <&  D,  Co.  v.  Pratt,  25  Hun,  23.) 
The  fund  having  been  lost  through  breach  of  duty  by  John 
H.  Schilling  and  never  restored,  the  devastavit  is  established. 
{Matter  of  King  v.  Talbot,  40  N.  Y.  76 ;  Zd  Fevre  v.  Has- 
hrouck,  2  Dem.  567;  Ackerman  v.  Emotty  4  Barb.  656; 
Matter  of  Cant,  5  Dem.  269  ;  Matter  of  BushneU,  17  N.  Y. 
S.  E.  813 ;  Lewin  on  Trusts,  295,  296 ;  Deohold  v.  Opper- 
mann,  111  N.  Y.  531 ;  Matter  of  Myers,  131  N.  Y.  409 ;  But- 
ler V.  Jarvis,  51  Hun,  245 ;  Ex  parte  Stafford,  11  Barb.  353 ; 
Gaulkins  v.  Bolton,  98  N.  Y.  511.) 

O'Bbien,  J.  The  recovery  in  this  action  was  upon  a  bond 
given  by  the  defendants  as  sureties  upon  the  appointment  of 
the  plaintiff's  father  as  her  general  guardian,  she  being  at  that 
time  an  infant. 

It  is  undisputed  that  the  guardian  received,  at  or  about  the 
time  of  his  appointment,  the  sum  of  five  hundred  dollars, 
which  belonged  to  the  plaintiff,  and  for  which  he  has  never 
accounted.  The  main  defense  to  the  action  is  based  upon  the 
following  facts  found  by  the  trial  court :  It  appears  that  the 
defendants  on  becoming  the  sureties  for  the  guardian,  in  order 
to  indemnify  themselves  from  any  loss,  procured  him  to  execute 
and  deliver  to  them  a  mortgage  upon  certain  property  which 
the  guardian  then  owned;  that  subsequently  the  premises 
covered  by  the  mortgage  were  sold,  and  from  the  proceeds  of 
the  sale  the  sum  of  $2,450  was  paid  over  to  the  defendants 
and  deposited  by  them  in  the  American  Loan  and  Trust  Com- 
pany to  the  joint  account  of  the  guardian  and  the  two  defend- 
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ants  who  were  sureties ;  that  the  money  remained  on  deposit 
in  the  trust  company  until  April,  1891,  when  it  became 
insolvent  and  the  fund  was  wholly  lost.  The  trust  company 
had  power  to  receive  deposits  and  to  act  as  trustee,  receiver, 
administrator  and  guardian  of  infants  and  their  estates.  If 
the  fund  so  deposited  was  a  trust  fund  held  by  the  guardian, 
under  the  circumstances  found,  and  it  had  been  lost  without 
his  fault,  it  may  be.  that  both  he  and  his  sureties  would  be 
held  not  liable.  But  this  is  not  a  case  where  trust  funds  have 
been  lost  by  a  trustee  acting  in  good  faith,  and  the  legal  prin- 
ciples applicable  to  such  a  case  are  not  pertinent  to  this.  The 
mortgage  taken  by  the  sureties  never  belonged  to  the  plaintiff. 
It  was  taken  for  their  individual  benefit,  in  order  to  secure  them- 
selves against  any  possible  future  loss  by  some  act  on  the  part 
of  the  guardian.  When  the  money  was  realized  upon  this  mort- 
gage, by  the  sale  of  the  property,  the  fund  took  the  place  of  the 
original  security  and  belonged  to  the  defendants,  and  they 
had  absolute  and  complete  control  over  it  just  as  they  had 
over  the  mortgage  from  which  it  was  derived.  When  they 
deposited  this  fund  with  the  trust  company  it  was  a  deposit 
of  their  own  funds.  The  fact  that  the  deposit  was  made 
to  the  credit  of  the  two  sureties  and  the  guardian  jointly 
does  not  change  the  question.  The  guardian  as  an  indi- 
vidual had  no  doubt  an  interest  in  the  fund,  which  accounts 
for  the  form  of  the  deposit,  but  it  was  no  part  of  the 
fund  which  came  into  his  hands  as  guardian  or  which 
belonged  to  the  plaintiff,  his  ward.  The  guardian  individually 
and  the  two  sureties  had  complete  control  over  it  and  could 
have  drawn  it  out  of  the  trust  company  at  their  own  pleasure. 
It  was  not  even  set  apart  for  the  benefit  of  the  plaintiff  and 
never  became  impressed  with  any  trust  in  her  favor  which 
she  could  have  enforced.  The  deposit,  therefore,  did  not 
represent  any  investment  of  the  plaintiff's  funds  made  by  the 
guardian  for  her  benefit  in  good  faith  or  otherwise  ;  and  the 
fact  that  the  deposit  was  lost  by  the  subsequent  failure  of  the 
depositary  is  no  defense  to  the  plaintiflPs  claim.  With  respect 
to  the  plaintiff,  the  case  is  just  the  same  as  if  the  deposit  did 
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not  represent  the  proceeds  of  the  mortgage,  but  was  some  other 
individual  fund  of  the  defendants  or  the  guardian  himself. 

The  defendants'  obligation  was  expressed  in  the  conditions 
of  the  bond,  and  these  conditions  were  that  if  the  guardian 
should  in  all  things  faithfully  discharge  the  trust  reposed  in 
him  and  obey  all  lawful  directions  of  the  surrogate  touching 
the  trust,  and  render  a  just  and  true  account  of  all  moneys  and 
other  property  received  by  him  and  of  the  application  thereof 
and  of  his  guardianship,  whenever  reouired  so  to  do  by  a  court 
of  competent  jurisdiction,  then  the  obligation  should  be  void, 
otherwise  to  remain  in  full  force  and  virtue.  The  responsi- 
bility thus  assumed  by  the  defendants  has  never  been  dis- 
charged, and,  therefore,  we  think  the  facts  found  constitute 
no  defense  to  the  action. 

It  was  also  urged  as  a  defense  that  the  guardian  was  dead, 
and  that  no  personal  representative  had  been  appointed,  and 
that  neither  the  guardian  nor  his  personal  representative  had 
ever  been  called  upon  to  account,  and  that  no  account  had 
ever  been  filed.  It  appears  that  subsequent  to  the  loss  of  the 
fund  in  the  trust  company,  the  guardian  removed  to  another 
state  where  he  died  in  the  year  eighteen  hundred  and  ninety- 
six,  intestate,  leaving  no  estate  or  property  either  in  this  state 
or  the  state  of  his  residence,  and  that  no  personal  representa- 
tive had  ever  been  appointed  in  either  state.  Of  course,  it 
was  impossible,  under  these  circumstances,  for  the  plaintiff  to 
procure  a  judicial  settlement  of  the  account  between  herself 
and  her  guardian.  The  form  of  this  action  is  in  equity,  and 
the  demand  for  judgment  is  that  it  be  found  and  decreed  to 
be  due  to  the  plaintiff  from  her  guardian  the  sum  of  money 
received  by  him,  with  interest  thereon,  and,  further,  that  the 
defendants  be  charged  as  sureties  with  the  amount  so  found 
due.  It  is  doubtless  the  general  rule  that  an  action  cannot  be 
maintained  against  the  sureties  upon  the  bond  of  a  general 
guardian  until  proceedings  for  an  accounting  have  been  had 
against  the  guardian  and  his  default  established  therein. 
{Perkins  v.  Stimmely  114  N.  Y.  359.)  But  this  principle  is 
not  of    universal  application.      Wliere  it  appears   that  an 
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accounting  is  impossible  or  impracticable,  an  action  in  equity 
to  establish  the  extent  of  liability  and  charge  the  sureties  is 
proper.  {I^ong  v.  Zong^  142  N.  Y.  545 ;  Saight  v.  Brishin^ 
100  N.  Y.  219.) 

"We  think  that  the  record  does  not  present  any  legal  error 
that  would  justify  us  in  interfering  with  the  judgment,  and  it 
should,  therefore,  be  aflEirmed,  with  costs. 

Parkeb,  Ch.  J.,  Babtlett,  Haight,  Vann  and  Landon,  J  J., 
concur ;  Martin,  J.,  not  sitting. 

Judgment  affirmed. 
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Harvey  A.  Sweetland,  Respondent,  v.  Franklin  S.  Buell,  171  1493 
Individually  and  as  Executor  of    Jonathan    S.  Buell,  ' 

Deceased,  et  aL,  Appellants. 

1.  Request  for  Direction  op  Verdict  — Waiver  of  Right  to  go 
to  Jury.  Defendiviits  who  stand  upon  their  motion  for  the  direction  of 
a  verdict  in  their  favor  and  upon  their  exceptions  to  the  direction  of  a 
verdict  for  plaintiff  and  to  the  refusal  to  direct  a  verdict  in  their  favor, 
without  requesting  the  suhmission  of  any  specified  questions  of  fact, 
thereby  submit  them  to  the  court,  and  waive  their  right  to  go  to  the 
jury. 

3.  Judgment — Lien  of,  as  against  a  Bona  Fide  Purchaser  without 
Notice  before  Docket.  Under  sections  1  and  8  of  chapter  50  of  1 
Revised  Laws  of  1813,  no  judgment  affecting  any  lands,  tenements,  real 
estAte  or  chattels  real  had  any  preference  until  the  record  thereof  had 
been  filed  and  docketed  as  against  a  bona  fide  purchaser  of  such  real  prop- 
erty for  a  valuable  consideration,  and  a  deed  given  by  the  judgment  debtor 
for  a  consideration  expressed  therein  upon  the  day  judgment  was  entered, 
without  proof  that  the  judgment  was  entered  first,  or  that  the  purchaser 
had  actual  or  constructive  notice  thereof,  is  valid  as  against  the  judgment. 

3.  Rule  that  Deed  to  one  Cotenant  Inures  to  Equal  Benefit  of 
the  Other —  When  not  Applicable.  The  rule  that  the  purchase  of  an 
outstanding  title  by  one  of  two  tenants  in  common  of  real  property  inures 
to  the  benefit  of  his  cotenant  as  well  as  himself  does  not  apply  where 
the  deed  claimed  to  create  the  cotenancy  did  not  convey  any  title  because 
the  grantor  had  previously  parted  with  all  his  title,  since  in  that  case  the 
relation  of  tenants  in  common  does  not  exist. 

4.  Tenancy  in  Common —  Adverse  Possession —  Ouster  —  Convey- 
ance of  Entire  Estate  by  one  Tenant  in  Common.  If  one  tenant  in 
common  of  real  property  assumes  to  sell  and  convey  the  entire  estate, 
apparently  doing  so,  and  his  grantee  assumes  to  take  it  and  goes  into 
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possession,  and  he  and  his  grantees  hold  the  same  for  more  than  forty 
years,  the  possession  thus  taken  and  held  may  be  treated  as  an  ouster  of 
the  cotenant,  and  constitutes  adverse  possession. 

6.  Evidence  as  to  Capacity  in  which  Grantees  Take,  when 
Immaterial.  The  rejection  of  a  certified  copy  of  the  inventory  of  an 
estate  filed  by  executors,  upon  the  question  whether  they  took  as  execu- 
tors, or  as  tenants  in  common  in  their  own  right,  under  a  deed  executed 
to  them,  is  not  reversible  error  in  an  action  to  compel  the  determination  of 
an  adverse  claim  of  title  based  on  such  deed,  where,  in  either  event,  such 
deed  conveyed  no  title  as  against  the  title  under  which  the  plaintiff 
claims. 

0.  Presumftion  of  Delivery  from  Kbcord  of  Deed.  The  fact 
that  deeds  are  recorded  raises  the  presumption  that  they  were  recorded 
by  the  grantee,  and  proof  of  that  fact  is  prima  facie  and  presumptive 
evidence  of  delivery. 

Sweetland  v.  BueU,  80  Hun,  543,  affirmed. 

(Argued  October  12,  1900;  decided  November  20, 1900.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  entered 
July  3,  1896,  upon  an  order  of  the  late  General  Term  in  the 
iiftli  judicial  department,  overruling  defendants'  exceptions 
ordered  to  be  heard  in  the  first  instance  at  General  Term, 
denying  a  motion  for  a  new  trial  and  directing  judgment  for 
plaintiff  upon  a  verdict  directed  by  the  court  on  trial  at 
Circuit. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  Wadsworth  for  appellants.  The  deed  from  Wil- 
liams Holt  to  Joseph  Clary  did  not  vest  the  title  in  Clary  as 
sole  tenant,  but  it  inured  to  the  benefit  of  his  cotenants.  One 
tenant  in  common  cannot  buy  out  an  outstanding  or  adverse 
title  so  as  to  defeat  the  rights  of  his  cotenants.  The  purchase 
will  inure  to  their  common  benefit,  subject  to  the  equal  con- 
tribution of  the  expense.  (  Van  Jlame  v.  Fonda^  5  Johns- 
Ch.  388 ;  Phelan  v.  Kelly,  25  Wend.  389 ;  Burrell  v.  BvU^ 
3  Sandf.  Ch.  15 ;  Jackson  v,  StreeteVy  5  Cow.  529 ;  Burnham 
V.  Van  Zandty  7  N.  Y.  523.)  The  agreement  of  one  tenant 
in  common  to  sell  does  not  bind  the  others.  The  conveyance 
by  one  tenant  in  common  does  not  pass  the  interest  of  his 
cotenant.     {Erwin  v.  Olmsted^  7  Cow.  229 ;  Blood  v,  Chod- 
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richy  9  Wend.  68.)  The  proof  of  possession  by  the  plaintiff 
and  his  grantors  is  not  sufficient  to  defeat  the  rights  of  the 
heirs  at  law  of  Asa  Rice  and  their  grantee.  Such  heirs  at  law 
and  their  grantee  are,  and  at  all  times  have  been,  tenants  in 
common  of  these  premises  with  Joseph  Clary  and  his  grantees. 
{Eulse  V.  Eulse,  23  N.  Y.  S.  R.  123;  Bliss  v.  Johnson,  94 
N.  Y.  235 ;  Boherty  v.  Matsell,  119  K  Y.  646 ;  Kathan  v. 
jRoekweUy  16  Hun,  90.)  To  establish  adverse  possession  by  a 
tenant  in  common  such  as  will  effect  the  ouster  of  his  cotenant, 
notice  in  fact  to  the  latter  of  the  adverse  claim  is  required,  or 
unequivocal  acts,  open  and  public,  making  the  possession  so 
visible,  hostile,  exclusive  and  notorious  that  notice  may  fairly 
be  presumed.  {Culver  v.  Rhodes,  87  N.  Y.  348 ;  Wainman 
V.  Hampton,  110  N.  Y.  429 ;  Buttery  v.  R.,  TT.  cfc  O.  R.  R. 
Co.,  14  N.  Y.  S.  R.  131 ;  Brandt  v.  Ogden,  1  Johns.  156 ; 
Doe  V.  Campbell,  10  Johns.  475 ;  Jackson  v.  Leonard,  9  Cow. 
653;  Hamerschlag  v.  Duryea,  38  App.  Div.  130.)  The 
defendants  set  up  a  claim  to  the  premises  and  demanded 
affirmative  relief.  They,  therefore,  were  entitled  to  submit 
to  the  jury  the  question  whether  or  not  the  possession  of  the 
plaintiff  or  his  grantors  was  and  had  been  adverse  to  the  title 
of  their  tenants  in  common,  and  the  court  erred  in  directing  a 
verdict  for  the  plaintiff  without  submitting  that  question  to 
the  jury.     {King  v.  Ross,  85  N.  Y.  S.  R.  138.) 

Clark  II,  Thnerman  for  respondent.  The  title  by  war- 
ranty deeds  in  the  plaintiff  was  perfect.  (  Webster  v.  Yam, 
Steenherg,  46  Barb.  211 ;  Ring  v.  Steele,  2  Keyes,  450.) 
The  deed  stands  on  record  and  that  is  sufficient  proof  of  its 
delivery.  The  deed  is  presumed  to  have  been  recorded  by 
the  grantee,  and  the  fact  that  it  is  on  record  is  prima  facie 
and  presumptive  proof  of  delivery  and  conveyance  of  title. 
(  Wilsey  v.  Bean,  44  Barb.  354 ;  Sutton  v.  Warsling,  108  N. 
Y.  520.)  The  sheriff's  deed  under  which  the  defendants  claim 
title  did  not  convey  any  title  to  defendants  and  waa  void  as 
against  Williams  Ilolt.  {Buchanan  v.  Sumner,  2  Barb.  Ch. 
165 ;  Cla/rk  v.  Dakvn,  2  Barb.  Ch.  36 ;  Jackson  v,  Dubois^ 
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4  Johns.  216 ;  Cory  v.  ComeliuSy  1  Barb.  Ch.  571 ;  Jackson 
V.  ElUton^  12  Johns.  452 ;  Day  v.  D'lmham,  2  Johns.  Ch.  182 ; 
Jackson  v.  Burgotty  10  Johns.  457 ;  Bockes  v.  Lansing^  74 
N.  Y.  437 ;  Jackson  v.  Boherts^  11  Wend.  422 ;  Ooldnum  v. 
Kennedy^  49  Hun,  157.)  The  title  of  the  plaintiff  was  com- 
plete through  adverse  possession.  {Baker  v.  Oaknjoood^  123 
N.  Y.  16;  O'Connor  v.  Biggins,  113  K  Y'.  511 ;  Clapp  v. 
Bromaghany  9  Cow.  530 ;  Bogardus  v.  trinity  Church,  4 
Paige,  178 ;  Jackson  v.  Smith,  13  Johns.  406 ;  Tbiww  v. 
Needham,  3  Paige,  545  ;  Florence  v.  Hopkins,  46  N".  Y.  182 ; 
Bradstreet  v.  Clark,  12  Wend.  602 ;  Jackson  v.  Brink,  5 
Cow.  453.)  The  conveyance  of  the  premises  by  Joseph  Clary 
to  Martin  Koebel  and  Adam  Pforter  conveyed  the  whole 
premises  as  by  an  executor's  deed.  {People  v.  Kaiser,  28  N. 
Y.  234 ;  Bradstreet  v.  Clark,  12  Wend.  602 ;  Hitchcock  v. 
Dundas,  12  How.  [U.  S.]  271 ;  Sage  v.  Sherma/n,  2  N.  Y.  417 ; 
FairohiU  v.  Fairchild,  64  N.  Y.  471.) 

Maktin,  J.  This  action  was  commenced  against  Jonathan 
8.  Buell  in  April,  1893.  In  March,  1894,  Buell  died  and  sub- 
sequently the  present  defendants,  who  are  the  heirs  and  per- 
sonal representatives  of  the  decedent,  were  made  parties 
defendant.  The  purpose  of  the  action  was  to  compel  the 
determination  of  a  claim  of  title  adverse  to  that  of  the  plain- 
tiff made  by  the  decedent  and  those  succeeding  him  in  interest 
The  decedent  and  the  defendants,  as  successors  to  his  interest, 
claimed  to  be  the  owners  of  an  undivided  one-half  of  the* 
premises  in  question.  As  the  plaintiff  was  in  possession,  this 
action  was  brought  in  pursuance  of  the  provisions  of  section 
1638  of  the  Code  of  Civil  Procedure. 

On  and  prior  to  February  5,  1819,  premises  of  which  those 
in  question  formed  a  part  were  owned  by  one  Elijali  Holt 
They  were  in  what  was  then  Niagara  and  now  is  Erie  county. 
On  that  day  he  gave  a  warranty  deed  of  the  premises  to  one 
Williams  Holt,  which  was  acknowledged  and  recorded  on  the 
sixth  day  of  the  same  month.  The  consideration  named 
therem  was  $1,887.50. 
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On  the  day  the  foregoing  deed  was  given,  one  Reuben  B. 
Heacock  recovered  a  judgment  in  the  Court  of  Common  Pleas 
for  Niagara  county  against  Elijah  Holt  for  three  hundred 
and  ten  dollars.  An  execution  was  issued  thereon  to  the 
sherifi  of  that  county,  which  was  tested  June  6,  1819,  four 
months  after  the  judgment  was  recovered.  A  sheriffs  deed 
was  given  April  12,  1820,  in  which  it  is  recited  that  by  virtue 
of  that  execution  and  another  issued  on  a  judgment  against 
Elijah  Holt  and  one  Cotton,  tested  February  12,  1820,  he 
seized  the  land  then  owned  by  Elijah  Holt,  and,  for  the  sum 
of  three  hundred  and  twenty  dollars,  sold  it  to  Asa  Rice  and 
Joseph  Clary,  "  said  Asa  and  Joseph  being  executors  of  John 
Dill  of  Otsego  county,  deceased."  This  deed  purported  to 
grant  to  Rice  and  Clary,  who  were  partners  in  business  and 
executors  of  the  will  of  John  Dill,  all  the  estate,  title  and 
interest  that  Elijah  Holt  had  in  the  premises  on  the  fifth  day 
of  February,  1819.  Asa  Rice  died  in  1823,  leaving  three  chil- 
dren, John  D.  Rice,  who  was  then  of  the  age  of  eleven  years ; 
Norman  Clary  Rice,  aged  five  years,  and  Henry  Rice,  aged 
three  years.  John  D.  Rice  died  in  1866  without  issue,  leaving 
a  widow  who  died  soon  after,  and  leaving  Norman  Rice  and 
Henry  Rice  his  only  heirs  at  law  him  surviving,  who  were  also 
the  only  surviving  heirs  of  Asa  Rice,  deceased. 

On  September  13,  1828,  Joseph  Clary  made,  executed  and 
acknowledged  a  warranty  deed  of  said  premises  to  Martin 
Koebel  and  Adam  Pforter.  The  consideration  named  was 
thirteen  hundred  and  forty  dollars.  This  deed  was  recorded 
November  5,  1828.  On  October  17,  1829,  Williams  Holt,  in 
consideration  of  two  hundred  dollars,  by  warranty  deed,  con- 
veyed the  premises  formerly  owned  by  Elijah  Holt  to  Joseph 
Clary.     The  deed  was  recorded  upon  the  same  day. 

On  December  31,  1828,  Adam  Pforter  executed  and 
acknowledged  a  warranty  deed  of  one  undivided  half  of  said 
premises  to  Martin  Koebel,  which  was  recorded  March  14, 
1868.  The  consideration  expressed  therein  was  sixteen  hun- 
dred dollars.  On  August  1,  1864,  Martin  Koebel  made,  exe- 
cuted and  acknowledged  a  deed  to  Philip  Koebel  of  the  whole 
69 


546  SWEETLAND  V.  BuBLL.  [NoV., 

Opinion  of  the  Court,  per  Martin,  J.  [Vol.  164. 

of  said  farm  or  premises,  for  the  consideration  of  twentj-five 
hundred  dollars.     This  deed  was  recorded  February  27,  1868. 

September  7,  1868,  Philip  Koebel  made,  executed  and 
acknowledged  a  warranty  deed  of  the  whole  of  said  premises 
or  farm  to  Elam  R.  Jewett,  which  was  recorded  September 
10,  1868,  the  consideration  expressed  being  six  thousand  dol- 
lars. On  February  19,  1886,  Elam  R.  Jewett  made,  executed 
and  acknowledged  a  deed  to  the  Parkside  Land  and  Improve- 
ment Company,  which  was  recorded  March  16,  1886.  This 
deed  conveyed  the  whole  of  said  farm,  including  the  lands  in 
question,  and  expressed  a  consideration  of  $44,148.00.  On 
May  20,  1892,  the  Parkside  Land  and  Improvement  Company 
made,  executed  and  acknowledged  a  deed  to  the  plaintiff, 
which  was  recorded  May  24,  1892.  The  consideration 
expressed  was  the  sum  of  one  dollar.  This  deed  conveyed 
the  premises  in  question  and  other  lands. 

On  the  fourteenth  of  May,  1892,  Henry  Bice,  as  surviving 
heir  of  Asa  Rice,  deceased,  made  and  executed  a  quitclaim 
deed  of  said  premises  to  Jonathan  S.  Buell,  the  original 
defendant  in  this  action,  which  was  recorded  on  the  twenty- 
fourth  of  the  same  month.  The  consideration  expressed  in 
that  deed  was  the  sum  of  one  dollar  and  other  valuable  con- 
siderations. On  December  31,  1892,  Norman  Clary  Rice 
made  and  executed  a  quitclaim  deed  of  the  whole  of  the 
premises  to  said  Jonathan  S.  Buell  for  the  consideration  of 
one  dollar  and  other  valuable  considerations,  which,  according 
to  the  record  in  this  case,  was  recorded  on  June  24,  1892,  six 
months  before  it  was  made.  The  date  of  the  deed  is  probably 
a  mistake. 

From  this  epitome  of  the  chain  of  title  under  which  the 
parties  claim,  we  find  that  Elijah  Holt  was  the  common  source 
of  title.  The  plaintiff  claimed  under  the  deed  from  Elijah 
Holt  to  Williams  Holt,  the  deed  from  Williams  Holt  to  Joseph 
Clary,  the  deed  from  Joseph  Clary  to  Martin  Koebel  and 
Adam  Pforter,  a  deed  of  an  undivided  one-half  from  Pforter 
to  Martin  Koebel,  a  deed  from  Martin  Koebel  to  Philip  Koe- 
bel, a  deed  from  Philip  Koebel  to  Jewett,  a  deed  from  Jewett 
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to  the  Parkside  Land  and  Improvement  Company,  and  a 
deed  from  the  Parkside  Land  and  Improvement  Company  to 
the  plaintiff. 

On  the  other  hand,  the  defendants  claim  that  nnder  and 
by  virtue  of  the  sheriff's  sale  under  the  judgments  against 
Elijah  Holt,  to  which  we  have  referred,  and  the  deed  given 
in  pursuance  thereof,  the  title  to  the  premises  passed  to  Asa 
Rice  and  Joseph  Clary  as  tenants  in  common  ;  that  being  such 
tenants  in  common  a  transfer  by  Clary  to  Koebel  and  Pforter 
conveyed  only  the  title  to  an  undivided  one-half  of  the  prem- 
ises ;  that  the  surviving  heirs  of  Asa  Rice  were  vested  with 
the  other  undivided  one-half,  and  that,  by  quitclaim  deeds  to 
Jonathan  8.  Buell  from  the  two  remaining  heirs,  their  title  to 
the  premises  was  conveyed  to  him.  And,  hence,  the  present 
defendants  or  some  of  them  are  the  owners  in  fee  of  an  undi- 
vided one-half  thereof. 

The  plaintiff  also  claims  title  by  virtue  of  the  adverse  pos- 
session of  himself  and  his  grantors.  The  proof  tends  to  show 
that  as  early  as  1829  and  from  then  until  the  title  was  con- 
veyed to  Jewett  the  grantees  of  the  premises  had  actual  pos- 
session of  the  land,  occupied  and  worked  it  for  farming  pur- 
poses, raising  crops  upon  it  annually,  and  that  after  the  trans- 
fer to  Jewett  he  went  into  possession  thereof  and  used  and 
occupied  it  for  agricultural  purposes,  the  whole  of  the  land 
being  fenced  and  under  cultivation  until  November  1,  1885, 
when  the  premises  were  transferred  to  the  land  and  improve- 
ment company  ;  that  they  were  afterwards  occupied  by  Jewett 
in  the  same  way  under  the  improvement  company  until  1887 
or  1888,  when  the  company  took  possession  of  the  property, 
caused  streets  to  be  laid  out  and  graded,  cut  the  land  into  lots, 
advertised  them  for  sale,  and  occupied  it  in  that  way  until 
May,  1892,  when  the  premises  in  question  were  conveyed  to 
the  plaintiff,  who  has  occupied  them  since  that  time.  The 
proof  discloses  quite  clearly  that  the  lot  in  question  was  in  the 
exclusive  possession  of  the  plaintiff  and  his  grantora  for  more 
than  fifty  years  before  the  commencement  of  this  action,  and 
that  such  possession  was  under  a  claimed  right  of  ownership, 
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was  open,  visible,  notorious  and  hostile  to  any  other  claim. 
The  evidence  bearing  upon  the  possession  and  the  manner  in 
which  the  premises  were  occupied  was  undisputed. 

When  the  evidence  closed  the  defendants  moved  for  the 
direction  of  a  verdict  in  their  favor.  That  motion  was  denied. 
The  court  then  directed  a  verdict  for  the  plaintiff,  and  ordered 
the  defendants'  exceptions  to  be  heard  in  the  first  instance  at 
the  General  Term.  The  defendants  excepted  to  the  court's 
direction  and  to  its  refusal  to  direct  a  verdict  in  their  favor. 
Having  stood  upon  their  motion  for  the  direction  of  a  verdict 
in  their  favor  and  upon  their  exceptions,  without  requesting 
the  submission  of  any  specified  questions  of  fact,  they  thereby 
submitted  them  to  the  court,  and  waived  their  right  to  go  to 
the  jury.  Oonsequentli^  all  the  controverted  facts  and  infeiv 
ences  in  support  of  the  judgment  should  be  deemed  to  have 
been  established  in  the  plaintifiPs  favor,  and  the  decision  of 
the  court  upon  the  facts  must  be  given  the  same  effect  as  if 
the  jury  had  found  a  verdict  in  the  plaintiff's  favor  after  the 
case  was  submitted  to  it.  (Baylies'  Trial  Practice,  p.  322  et 
aeq.;  Trimble  v.  iT.  T.  C.  <&  II.  li.  R.  R.  Co.,  162  N.  T. 
84,  91.)  It  follows  that  the  defendants'  appeal  cannot  be  sus- 
tained unless  they  were  entitled,  as  a  matter  of  law,  to  the 
direction  of  a  verdict  in  their  favor.  Hence,  the  question  is 
whether,  under  the  evidence,  the  defendants  have  either  estab- 
lished title  in  themselves,  or  the  plaintiff  failed  to  show  that 
he  had  title  to  the  premises  in  question  under  any  view  of  the 
evidence  which  might  be  taken  by  the  trial  court.  These 
questions  will  be  examined  in  the  order  in  which  they  are 
stated. 

First,  then,  have  the  defendants  established  a  legal  title  to 
the  premises  superior  to  that  of  the  plaintiff  ?  At  the  thres- 
hold the  question  arises  whether  Eice  and  Claiy,  by  their  pur- 
chase under  the  sale  upon  the  execution  against  Elijah  Holt, 
obtained  a  title  paramount  to  that  acquired  by  Williams  Holt 
under  the  deed  of  Elijah  Holt,  made  on  the  fifth  of  February, 
1819.  If  we  assume  that  the  evidence  was  sufficient  to  show 
a  judgment,  an  execution  issued  to  the  sheriff  June  6, 1819,  a 
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sale  upon  such  execution,  and  that  a  sheriff's  deed  was  given 
in  pursuance  of  such  sale  on  April  12, 1820,  still  another  point 
must  be  determined,  which  is  whether,  in  view  of  the  fact 
that  the  judgment  was  not  docketed  at  the  time  of  the  con- 
veyance to  Williams  Holt,  it  constituted  a  valid  lien  which 
was  prior  or  superior  to  the  title  obtained  by  virtue  of  that 
deed.  If  it  did  not,  then  it  seems  clear  that  as  there  was  no 
lien  upon  the  premises  the  deed  was  valid  and  passed  the  title, 
unless  the  grantee  had  notice  of  such  judgment.  This  sale 
was  made  in  1819.  Under  the  statute  as  it  then  stood,  the 
docketing  of  a  judgment  was  not  essential  to  the  sale  of  land 
by  virtue  of  an  execution  issued  upon  it,  but  the  statute 
expressly  provided  that  no  judgment  which  was  not  docketed 
should  affect  any  lands  or  tenements  as  to  purchasers  or  mort- 
gagees. (1  Kev.  Laws,  1813,  ch.  50,  §§  1,  3.)  It  was  held  in 
Buehcm  v.  Sumner  (2  Barb.  Ch.  165)  that  under  this  statute 
no  judgment  would  affect  any  lands,  tenements,  real  estate  or 
chattels  real,  or  have  any  preference  until  the  record  thereof 
had  been  filed  and  docketed.  While  in  ^ing  v.  Harris  (34 
N.  Y.  330,  332)  it  was  said  that  the  correctness  of  that  decision 
was  not  free  from  doubt,  upon  principle,  as  against  subsequent 
liens  which  did  not  stand  in  the  bona  fde  relation  of  having 
parted  with  a  consideration,  still,  the  integrity  of  the  decision 
in  the  Buchan  case  was  in  no  way  questioned  where  the  rela- 
tion of  the  subsequent  lien  or  title  was  hona  fide  and  the 
lienor  or  grantee  had  parted  with  a  consideration  for  the  prop- 
erty conveyed. 

The  deed  was  given  and  the  judgment  entered  upon  the 
same  day,  so  that  it  is  difficult,  if  not  impossible,  to  now  deter- 
mine which  was  first  entered  or  executed.  If,  however,  it  be 
assumed  that  the  Heacock  judgment  was  entered  before  the 
delivery  of  the  deed  by  Elijah  Holt  to  Williams  Holt,  still,  as 
the  judgment  was  not  docketed,  it  did  not  affect  the  Williams 
Holt  title  unless  he  had  notice  of  the  judgment.  In  the  deed 
from  Elijah  Holt  to  Williams  Holt,  the  consideration  expressed 
was  $1,887.50,  which  was  prima  fade  evidence  that  the  pur- 
chase was  for  a  valuable  consideration.     (  Wood  v.  Chajpin^  13 
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N.  Y.  509 ;  Bing  v.  Steele^  4  Abb.  Ct.  App.  Dec.  68;  Page 
V.  Waringj  Y6  N.  Y.  463,  469.)  There  is  no  evidence  which 
would  justify  the  conchision  that  Williams  Holt  had  any 
notice  of  the  judgment  against  Elijah  Holt  when  he  took  his 
conveyance,  and  no  such  fact  can  be  presumed.  Actual  notice 
of  the  judgment,  or  perhaps  knowledge  or  notice  of  facts 
which  would  put  a  prudent  man  upon  inquiry,  would  impeach 
the  good  faith  of  such  purchaser.  But  to  justify  that  result, 
there  must  be  proof  of  actual  notice  or  circumstances  tending 
to  show  such  prior  right.  Actual  notice  of  itself  would 
impeach  the  subsequent  conveyance,  and  proof  of  circum- 
stances short  of  actual  notice  which  would  put  a  prudent  man 
upon  inquiry  might  authorize  a  court  or  jury  to  infer  and  find 
actual  notice.  But  there  is  no  proof  in  the  record  upon  which 
it  could  be  properly  found  that  Williams  Holt  had  any  notice 
of  the  judgment,  actual  or  constructive,  when  he  took  his 
conveyance. 

The  appellants  further  contend  that  as  Asa  Bice  and  Joseph 
Clary  were  tenants  in  common  under  a  title  obtained  by  virtue 
of  the  sheriff's  sale  and  a  deed  given  in  pursuance  thereof, 
Clary  could  not  purchase  the  outstanding  title  of  Williams 
Holt  for  his  own  benefit,  but  that  as  between  him  and  Asa 
Rice  the  purchase  inured  to  the  benefit  of  Eiceas  well  as  him- 
self,  Rice  being  chargeable  with  his  proportionate  share  of  the 
expense.  The  answer  to  this  proposition  is  that  neither  Rice 
nor  Clary,  nor  both  together,  obtained  any  title  under  the 
sheriff's  deed,  as  the  title  vested  in  Williams  Holt  before  such 
sale  as  against  them  under  and  by  virtue  of  the  deed  from 
Elijah  Holt,  and,  consequently,  they  never  occupied  the  rela- 
tion of  tenants  in  common.  Again,  if  the  relation  of  tenants 
in  common  ever  existed  between  Clary  and  Rice,  it  had  ceased 
at  the  time  Clary  took  title  of  Williams  Holt,  as  Clary  had 
previously  transferred  to  Koebel  and  Pforter  all  the  right, 
title  and  interest  he  had  in  the  premises,  so  that  at  that  time 
he  had  no  title  either  as  tenant  in  common  or  otherwise.  The 
purpose  of  Clary's  purchase  from  Holt  is  quite  obvious.  He 
had  given  a  deed  of  the  premises  with  a  warranty  of  title, 
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and,  hence,  was  required  to  make  it  good.  To  do  so  he  sub- 
sequently purchased  the  title  of  Williams  Holt,  thus  protect- 
ing himself  against  liability  under  his  warranty.  While  it 
must  be  admitted  as  an  abstract  proposition  of  law  that  the 
possession  of  one  tenant  in  common  is,  in  a  legal  sense,  that 
of  all  until  he  assumes  a  position  hostile  to  the  relation  of  his 
cotenant  and  to  have  an  exclusive  right  to  the  property,  and 
that  he  cannot  convey  their  interests  in  it,  yet,  for  the  reasons 
already  suggested,  that  principle,  as  well  as  the  principle  upon 
which  it  is  claimed  that  Clary's  purchase  inured  to  the  benefit 
of  Asa  Bice,  has  no  application  here. 

Moreover,  if  one  tenant  in  common  assumes  to  sell  and  con- 
vey the  entire  estate,  apparently  doing  so,  and  his  grantee 
assumes  to  take  it  and  goes  into  possession,  the  possession  thus 
'  taken  and  held  by  him  may  be  treated  as  an  ouster  of  the 
cotenants  and  constitute  adverse  possession.  {Glapp  v. 
£romagha^nj  9  Cow.  630 ;  Boga/rdua  v.  Trinity  Churchy  4 
Paige,  178 ;  Tovm  v.  Needham^  3  Paige,  646 ;  Florence  v. 
Hopkins,  46  N.  T.  182,  186 ;  Baker  v.  Oakwood,  123  N.  T. 
16.)  The  evidence  in  this  case  warranted  the  conclusion  that 
the  premises  in  question  were  in  the  actual  possession  of  the 
grantees  under  the  Williams  Holt  deed  and  other  subsequent 
deeds  purporting  to  convey  the  entire  estate,  and  that  they 
took  their  conveyances  as  grants  having  that  effect  and  held 
possession  under  them,  claiming  title  of  the  whole  for  more 
than  fifty  years  continuously  and  for  more  than  forty  years 
since  the  youngest  heir  of  Asa  Bice  reached  his  majority. 
We  think  it  is  clear,  for  the  reasons  previously  stated  as  well 
as  that  of  the  adverse  possession  of  the  plaintiff  and  his 
grantors,  that  the  children  and  heirs  of  Asa  Bice  were  effectu- 
ally concluded  from  asserting  a  claim  to  any  estate  in  the 
premises  in  question,  and,  hence,  that  their  deed  to  Jonathan  S. 
Buell  was  ineffectual  to  support  any  claim  thereto  either  in 
his  behalf  or  that  of  the  defendants  who  succeeded  to  his  title 
or  estate.  If  it  be  said  that  there  were  questions  of  fact 
arising  upon  the  evidence  as  to  adverse  possession  or  notice  in 
Williams  Holt  of  the  judgment  against  Elijah  Holt,  still,  since 
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those  questions  were  submitted  to  the  trial  court,  its  disposition 
of  them  must  be  regarded  as  final. 

Whether  the  sheriffs  deed  purported  to  convey  the  prem- 
ises to  Asa  Rice  and  Joseph  Clary  as  executors  of  John  DiU, 
or  as  tenants  in  common  in  their  own  right,  under  our  view 
of  the  case,  is  of  no  consequence,  because,  as  we  have  already 
seen,  they  took  no  title  under  that  deed  as  against  the  title 
under  which  the  plaintiff  claims.  If  we  are  correct  in  our 
conclusion  that  the  title  to  the  property  in  question  passed  by 
the  deed  from  Elijah  Holt  to  Williams  Holt,  the  legal  title 
became  vested  in  him  and  the  occupation  of  the  premises  by 
his  grantees  of  that  title  is  presumed  to  have  been  under  it 
and  not  under  the  grantees  in  the  sheriffs  deed. 

We  think  no  reversible  error  was  committed  by  the  court 
in  refusing  to  receive  in  evidence  a  certified  copy  of  the 
inventory  of  the  estate  of  John  Dill  filed  by  Asa  Rice  and 
Joseph  Clary  as  executors,  as  the  question  to  which  that  evi- 
dence was  directed  is  immaterial  to  the  proper  disposition  of 
the  case. 

The  appellants'  claim  that  under  their  pleadings  they  were 
entitled  to  submit  to  the  jury  the  question  whether  the  posses- 
sion of  the  plaintiff  and  his  grantors  was  adverse,  is  not 
before  us,  as  they  made  no  request  that  it  should  be  thus 
submitted. 

If  it  be  said  that  there  i^  no  evidence  of  a  suflBcient  delivery 
of  any  of  the  various  deeds  under  which  the  plaintiff  claims 
title,  the  answer  is  that  they  are  all  recorded  as  was  shown  by 
certified  copies  of  their  record,  which  raises  the  presumption 
that  they  were  recorded  by  the  grantee,  and  the  proof  of  that 
fact  is  prima  facie  and  presumptive  evidence  of  delivery. 
( WiUey  v.  Dennis^  44  Barb.  354 ;  Devlin  on  Deeds,  §  292 ; 
Lawrence  v.  Farley^  24  Hun,  293  ;  Munoz  v.  WiUon^  111  N. 
Y.  295,  304.) 

While  the  defendants  set  up  in  the  answer  that  the  deed 
from  Elijah  Holt  to  Williams  Holt  was  void  for  fraud,  no 
suflicient  evidence  was  offered  to  support  that  allegation,  and 
surely   there   was  none  which  would  justify   this  court  in 
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holding  as  a  matter  of  law  that  it  was  fraudulent.  If  there 
was  any  evidence  upon  the  subject,  circumstantial  or  other- 
wise, that  question  has  been  disposed  of  by  the  trial  court. 

The  judgment  should  be  affirmed,  with  costs. 

Paskeb,  Ch.  J.,  O'Brien,  Bartlbtt,  Haight,  Vann  and 
Landon,  JJ.,  concur. 

Judgment  affirmed. 

I  164         553 
Thomas  C.  Stewart,  as  Administrator  of  Andrew  C.      el7S      ^36 

Stewart,  Deceased,  Eespondent,  v.  John  W.  Fergu-     J173      «544 
80N,  Appellant.  1*??  Aim6 

1.  Negligence  —  Fall  of  Scaffold— Ma8ter*8  Liability  to  Serv- 
ant. Where  a  scaffold  provided  by  the  master  for  a  servant's  use  falls, 
and  no  other  cause  of  the  fall  is  ascertained  except  as  inferred  from  the 
fall  itself,  the  fall  is  prima  facie  evidence  of  the  negligence  of  the  master  in 
an  action  by  the  servant  to  recover  damages  received  in  consequence  thereof. 

2.  Liability  of  Master  under  Labor  Law.  Where  the  cause  of  the 
fall  is  otherwise  ascertained,  sections  18  and  19  of  the  Labor  Law  (L.  1897, 
ch.  415)  enlarge  the  duty  of  the  master,  and  extend  it  to  responsibility 
for  the  safety  of  the  scaffold  itself,  and  thus  for  the  want  of  care  in  the 
details  of  its  constructipn. 

Stewart  v.  Ferguwn,  52  App.  Div.  317,  affirmed. 

(Argued  October  11,  1900;  decided  November  20,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
14,  1900,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  damages  for  alleged  neg- 
ligence causing  the  death  of  Andrew  C.  Stewart,  the  plain- 
tifiPs  intestate,  on  November  23,  1897.  Stewart  was  in  the 
employ  of  defendant,  and  while  engaged  in  laying  brick  in  the 
wall  of  a  building  which  the  defendant  was  erecting  in  Long 
Island  City,  the  scaffold  upon  which  he  was  standing,  which 
the  defendant  had  caused  to  be  erected  for  the  purpose,  fell, 
and  caused  his  death. 

John  Vernon  Bouvier,  Jr.,  for  appellant.     The  happening 
of  the  accident  created  no  presumption  of  negligence  on  the 
70 
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part  of  the  defendant,  and  the  court's  refusal  so  to  charge  was 
error.  {Eewmey  v.  Z.,  etc,^  R.  R,  Co,^  L.  E.  [5  Q.  B.]  411 ; 
Armstrong  v.  M,  S,  Ry.  Co.,  36  App.  Div.  526 ;  Weidmer  v. 
N.  T.  E.  R.  R.  Co,,  114  N.  Y.  462;  WeUh  v.  Murray,  2 
App.  Div.  205 ;  Allen  v.  Ranks,  7  App.  Div.  405 ;  Zosee  v^ 
Buchanan,  51  N.  Y.  476 ;  Olive  v.  W.  M.  Co.,  103  N.  Y.' 
292 ;  Sheldon  v.  JS.  R.  R.  Co.,  29  Barb.  226 ;  Kaveny  v. 
City  of  Troy,  108  N.  Y.  571 ;  Curren  v.  Warren,  36  K  Y. 
153.) 

Edward  P.  Lyon  for  respondent.  The  court  correctly 
charged  the  jury  that  the  unexplained  fall  of  the  scaffold  waa 
prima  facie  proof  of  negligence.  {Oreen  v.  Ba/rda,  16  J.  & 
S.  156 ;  CaUwell  v.  N.  Y.  S.  Co.,  47  N.  Y.  282 ;  Mullen  v. 
St.  John,  57  N.  Y.  571 ;  Solarz  v.  M.  R.  Co.,  8  Misc.  Rep. 
656 ;  Kimm^r  v.  Wel&r,  151  K  Y.  417.) 

Landon,  J.  The  only  question  of  law  presented  for  our 
review  by  the  exceptions  arises  upon  the  refusal  of  the  trial 
court  to  charge  as  requested  by  the  defendant.  There  was 
evidence  tending  to  show  how  the  scaffold  was  constructed, 
but  not  tending  to  show  any  particular  structural  weakness. 
There  was  no  evidence  tending  to  prove  the  cause  of  the  fall 
of  the  scaffold  other  than  the  fall  itself.  The  trial  court 
instructed  the  jury  that  the  falling  of  the  scaffold  raised  a 
presumption  of  the  negligence  of  the  defendant  in  its  con- 
struction, and  he  refused  to  charge  that  the  happening  of  the 
accident  created  no  presumption  of  negligence  on  the  part  of 
the  defendant.  The  charge  was  not  excepted  to,  but  the 
refusal  was ;  but  both  charge  and  refusal  may  be  considered, 
because  the  charge  made  the  refusal  more  pointed  and 
impressive. 

Before  the  passage  of  the  Labor  Law  (Chap.  416,  Laws  of 
1897)  it  had  been  held  that  the  falling  of  a  scaffold  without 
any  apparent  cause  wdi&  prim^a  facie  evidence  of  negligence 
on  the  part  of  the  person  bound  to  provide  it.  {Oreen  v. 
Banta,  16  J.  &  S.  156;  affirmed,  97  N.  Y.  627;  Sclaru 
V.  Man.  Ry.  Co.,  8  Misc.  Kep.  656;  affirmed  on  appeal,  11 
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Misc.  Eep.  715,  and  155  N.  Y.  645.)  These  cases  proceeded 
upon  the  theory  that,  if  the  scaffold  had  been  properly  con- 
structed, in  the  absence  of  other  ascertained  cause  of  its  fall, 
negligence  in  its  construction  or  maintenance  might  be  pre- 
sumed. In  Butler  v.  Townsend  (126  N.  Y.  105)  the  negli- 
gent act  which  caused  the  fall  of  the  scaffold  was  ascertained 
and  the  question  in  controversy  was  whether  it  was  the  negli- 
gence of  the  master  or  of  his  servants.  The  court  held  that  the 
scaffold  was  not  a  place  in  which  to  perform  labor,  but  an 
appliance  for  use  in  its  performance,  and,  therefore,  the  mas- 
ter's duty  was  that  which  he  owed  his  servants  in  respect  of 
appliances  and  not  of  places,  and  that  his  duty  to  his  servants 
was  performed  in  respect  of  the  scaffold  by  furnishing  proper 
materials  for  its  construction  and  competent  workmen  to  con- 
struct it,  and  that  he  could  commit  the  details  of  its  construc- 
tion to  such  servants,  and  that  their  negligence  in  the  execu- 
tion of  these  details  resulting  in  an  injury  to  a  fellow-servant 
was  not  the  master's  negligence.  In  Kimmer  v.  W^er  (151 
N.  Y.  417)  a  scaffold  fell  and  the  same  rule  was  applied. 

Assuming  the  law  to  be  as  stated  in  the  two  classes  of  cases, 
the  case  before  us  falls  within  the  class  in  which  no  other 
cause  of  the  fall  of  the  scaffold  was  ascertained  except  as 
inferred  from  the  fall  itself  and  not  within  the  class  in  which 
it  was  otherwise  ascertained.  But,  if  within  the  latter  class, 
then  we  think  sections  18  and  19  of  the  Labor  Law  enlarge 
the  duty  of  the  master  or  employer  and  extend  it  to  responsi- 
bility for  the  safety  of  the  scaffold  itself  and  thus  for  the 
want  of  care  in  the  details  of  its  construction. 

These  sections  provide : 

"  Section  18.  Scaffolding  for  use  of  employees.  A  person 
employing  or  directing  another  to  perform  labor  of  any  kind 
in  the  erection,  repairing,  altering  or  painting  of  a  house, 
building  or  structure  shall  not  furnish  or  erect,  or  cause  to  be 
furnished  or  erected  for  the  performance  of  such  labor,  scaf- 
folding, hoists,  stays,  ladders  or  other  mechanical  contriv- 
ances which  are  unsafe,  unsuitable  or  improper,  and  which 
are  not  so  constructed,  placed  and  operated  as  to  give  proper 
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protection  to  the  life  and  limb  of  a  person  so  employed  or 
engaged." 

^^  Section  19.  All  swinging  and  stationary  scaffolding  shall 
be  so  constructed  as  to  bear  four  times  the  maximum  weight 
required  to  be  dependent  therefrom  or  placed  thereon,  when 
in  use,"  etc. 

This  section  differs  from  section  1,  chapter  314,  Laws  of 
1885,  in  this  respect :  That  section  provides  for  the  punish- 
ment of  knowingly  or  negligently  doing  the  acts  mentioned 
in  this  section.  This  section  omits  the  words  "  knowingly  or 
negligently,"  and  declares  that  the  acts  shall  not  be  done. 
The  plaintiff  would  have  to  prove  either  knowledge  or  actual 
negligence  under  the  earlier  act,  and  the  defendant,  no  doubt, 
could  invoke  for  his  protection  upon  the  charge  of  negligence 
the  distinction  between  his  negligence  and  that  of  his  servants 
as  laid  down  in  the  case  of  Butler  v.  Tovmsend  {swprd). 
This  probably  explains  why  the  earlier  act  was  not  noticed  in 
Butler  V.  Tovmsend^  Kmrnier  v.  Weber  {mprd)^  and  in  the 
cases  in  the  Appellate  Division  cited  by  the  appellant  Sec- 
tion 18  is  a  positive  prohibition  laid  upon  the  master  without 
exception  upon  account  of  his  ignorance  or  the  carelessness  of 
his  servants.  The  evidence  tended  to  show  that  this  scaffold 
was  not  overloaded,  but  was  bearing  the  weight  usually 
required  in  the  performance  of  the  labor  for  which  it  was  an 
appliance.  Prima  facie  it  was  so  constructed  as  to  bear  less 
than  one-fourth  the  weight  required  by  section  19.  Its  fall, 
in  the  absence  of  evidence  of  other  producing  cause,  points  to 
the  omission  of  the  duty  enjoined  by  the  statute  upon  the 
defendant  to  the  plaintiff  in  its  construction,  and  points  to  it 
with  that  reasonable  certainty  which  usually  tends  to  produce 
conviction  in  the  mind  in  tracing  events  back  to  their  causes, 
and  thus  creates  a  presumption.  It  is  circumstantial  evidence, 
and  if  it  does  convince  the  jury,  it  justifies  their  verdict. 

The  judgment  should  be  aflSrmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin  and  Vann, 
JJ.,  concur ;  Haight,  J.,  concurs  in  result. 

Judgment  affirmed. 


MEMORANDA 

OF 

Decisionb  Rendered  During  the  Period  Embraced  in 
THIS  Volume, 


Amos  M.  Buker  et  al.,  in  their  own  Behalf,  etc.,  Appellants, 
•  V.  Thb  Leighton  Lba  Association,  Respondent. 

Buker  v.  Leighton  Lea  Association,  18  App.  Div.  548,  reversed. 
(Argued  May  18,  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  12,  1897,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  an 
Equity  Term. 

George  D.  Reed  for  appellants. 

WiUiam  F.  Cogswell  for  respondent. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
the  event ;  no  opinion. 

Pabker,  Ch.  J.,  O'Brien,  Martin  and  Landon,  JJ.,  con- 
cur in  reversal  upon  opinion  of  Follett,  J.,  in  court  below. 
O'Brien  and  Landon,  JJ.,  think  that  the  evidence  does  not 
support  the  finding  that  the  first  articles  of  association  of  the 
defendant  were  amended,  and  therefore  that  the  acts  of  the 
defendant,  under  the  assumed  amendment,  purporting  to  for- 
feit the  stock  of  the  plaintiflEs  were  invalid,  and  that  equity 
requires  defendant  to  reimburse  the  plaintiffs  the  amount  of 
their  respective  payments  upon  the  shares  of  stock  subscribed 
for  by  them. 

Gray,  J.,  dissents ;  Haight,  J.,  not  voting,  and  Werner,  J., 
not  sitting. 
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Jacob  Hoffman,  Respondent,  v.  The  Solvay  Proobss  Com- 
pany, Appellant. 

Hoffman  v.  The  Solvay  Process  Company,  29  App.  Div.  624,  affirmed. 
(Argued  June  11,  1900;  decided  October  2, 1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  14,  1898,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict. 

Zouis  Z.  Waters  and  K  J.  Page  for  appellant. 

P.  J.  Ryan  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Pabker,  Ch.  J.,   O'Brien,  Bartlett,  Haight, 
Vann,  Landon  and  Cullen,  JJ. 


Henry  P.  MoGown,  Jr.,  Respondent,  v.  Mary  E.  MoQown, 
Appearing  and  Answering  Herein  as  Mary  E.  Bell, 
Appellant. 

McOown  V.  McOown,  19  App.  Div.  868,  affirmed. 
(Argued  June  12,  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
19,  1897,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Z.  B.  Treadwell  and  R.  W.  Darling  for  appellant. 

Charles  Blandy  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:  Parker,   Ch.   J.,   O'Brien,   Bartlett,  Haight, 
Vann,  Landon  and  Cullen,  JJ. 
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DiEDBicH  J.  Bensbn,  Respondent,  v.  The  Manhattan  Rail- 
way Company  et  ah,  Appellants. 

Ben9en  y.  ManJiattan  R  Co.,  14  App.  t)iv.  442,  affirmed. 
(Argued  June  13,  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Coart  in  the  first  judicial  department,  entered  June 
8, 1897,  upon  an  order  reversing  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court 
upon  the  report  of  a  referee. 

Arthur  0.  Townsend  and  Charles  A.  Gardiner  for 
appellants. 

Edvom  M.  Felt  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,   O'Brien,   Baetlett,   Haioht, 
Vann,  Landon  and  Cullen,  J  J. 


Benjemen  Sire,  Respondent,  v,  J.  Wesley  Rosenquest  et  al., 

Appellants. 

Sire  V.  BosenqueH,  28  App.  Div.  238,, affirmed. 
(Argued  June  14, 1900;  decided  Octoi3er  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
21,  1898,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new  trial. 

Henry  Thompson  for  appellants. 

George  Fielder  and  Albert  I.  Sire  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.   J.,   O'Brien,   Bartlett,   Haight, 
Vann,  Landon  and  Cullen,  JJ. 


560  MEMORANDA. 

The  People  of  the  State  of  New  Yoek  ex  rel.  Gbosge  W. 
Bjelly  et  al.,  Eespondents,  v»  Geoboe  H.  Lasher,  as  Com- 
missioner of  Highways  of  the  Town  of  Middletown,  et  aL, 
Appellants. 

People  ex  rel,  KeUy  v.  LcuJier,  ^  App.  Div.  630,  afflnned. 
(Submitted  June  14, 1900;  decided  October  2, 1000.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Jan- 
uary 3,  1898,  affirming  an  order  of  a  Trial  Term  directing 
that  a  peremptory  writ  of  mandamus  issue  requiring  the 
defendants,  as  commissioners  of  highways,  to  lay  out  a  high- 
way described  therein. 

F.  Jf.  Aiidrus  for  appellants. 

6'.  Z.  Andrvs  for  responaents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Pabkee,  Ch.  J.,  O'Brien,  Bartlett,  Haight, 
Vann  and  Cullen,  JJ.    Not  sitting:  Landon,  J. 


Deborah  L.  Mangam,  Appellant,  i;.  The   President  and 
Trustees  of  the  Village  of  Sing  Sing,  Respondent. 

Mangam  v.  Village  of  Sing  Sing,  26  App.  Div.  464,  afflnned. 
(Argued  June  14,  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  April 
16,  1898,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new  trial. 

Herman  Aaron  for  appellant. 

Smith  Lent  and  John  Oihney  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:    Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight, 
Vann  and  Landon,  J  J.    Not  sitting  :  Cullen,  J. 
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Thomas  Mahonbt,  Respondent,  v.  James  MoOloud  et  al., 

Appellants. 

MaJumey  v.  McCloud,  27  App.  Div.  681,  affirmed. 
(Submitted  June  15,  1900;  decided  October  2, 1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  7,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

Dea/n  <6  Sbrton  for  appellants. 

S.  D,  HaUiday  for  respondent 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Pabkeb,  Ch.  J.,  O'Brien,   Baetlbtt,  Haioht, 
Vann  and  Cullbn,  JJ.     Not  sitting :  Landon,  J. 


James  T.  Fleming.  Respondent,  v.  Clarissa  N.  Harbison, 

Appellant. 

Fleming  v.  Hdrri&on,  29  App.  Div.  627,  affirmed. 
(Submitted  June  15.  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  14,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Wilson  <&  Cohh  for  appellant. 

Hcmcock^  Hogan  <&  Devine  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,  Ch.  J.,  O'Brien,    Bartlett,   Haioht, 
Vann  and  Cullen,  JJ.     Not  sitting :  La^ndon,  J. 
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Milton  S.  Arnold,  as  Surviving  Partner  of  the  Firm  of  M. 
Arnold  &  Compan'y  et  al.,  Appellants,  v.  The  R.  Roths- 
child's Sons  Company,  Respondent. 

Arnold  v.  BothsehiUTa  Sans  Co.,  87  App.  Div.  564,  affirmed. 
(Argued  June  18,  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
8,  1899,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial  Term, 
and  an  order  denying  a  motion  for  a  new  trial. 

Herbert  R,  Limhurger  and  Henry  L.  Scheuerman  for 
appellants. 

Mark  M,  Schlesmger  and  Framk  G.  A'oery  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  O'Brien,  BARTLEm  and  Werner, 
JJ.     Dissenting:    Vann    and    Landon,    J  J.     Not    voting: 

CULLEN,  J. 


Alexander  D.  Wales,  Appellant,  v.  Spring  Forest  Ceme- 
tery Association,  Respondent,  Impleaded  with  Others. 

Wales  V.  Spring  Forest  Cemetery  Assn.,  22  App.  Div.  680,  affirmed. 
(Argued  June  18,  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  18,  1897,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

C.  H.  Hitchcock  for  appellant. 

Edward  K.  Clark  and  Roger  P.  Cla/rh  for  respondent. 

Judgment  affirmed,  without  costs ;  no  opinion. 
Concur:   Parker,   Ch.    J.,   O'Brien,    Bartlbtt,    Vann, 
Cullen  and  Werner,  JJ.     Not  sitting :  Landon,  J. 
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William  Gobdon,  Appellant,  v.  The  Kings  County  Ele- 
vated Railway  Company,  Respondent. 

Gordon  v.  Kings  County  El.  B,  Co.,  28  App.  Div.  51.  aflanned. 
(Argued  June  18.  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  15,  1897,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

Stepheh  M.  Hoye  for  appellant. 

WdUm  C,  Percy  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur  :  Parker,  Ch.  J.,  O'Brien,  Bartleti,  Vann,  Lan- 
DON  and  Werner,  JJ.    Not  sitting :  Cullen,  J. 


OcTAVius  O.  Cottle  et  al.,  as  Executors  of  John  J.  P.  Read, 
Deceased,  Appellants,  v.  August  Simon,  Respondent. 

Cottle  V.  Simon,  35  App.  Div.  682,  affirmed. 
(Argued  June  18,  1600;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  23,  18y8,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Tenn. 

Edmund  P.  Cottle  for  appellants. 

Frederick  O.  Bagley  and  Sivnon  Fleiachmann  for 
respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Bartlett,  Vann,  Landon  and 
Werner,  J  J.    Not  voting :  O'Brien  and  Cullen,  JJ. 
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Sarah  M.  Disbbow,  Bespondent,  v.  Gbiffin  B.  DisbboWi 
Appellant,  Impleaded  with  Another. 

Disbraw  v.  Disbrow,  81  App.  Dlv.  634.  affirmed. 
(Argued  June  19,  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
18,  1898,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Charles  A,  Decker  and  Jacob  F.  Miller  for  appellant. 
James  B.  Fcmcher  for  respondent. 

Per  Curiam^.  We  do  not  concur  in  the  strictures  passed 
upon  counsel  in  the  opinion  at  the  Appellate  Division,  but  as 
we  cannot  say  that  there  was  no  evidence  to  support  the  find- 
ings to  the  eflfect  that  the  execution  and  delivery  of  the  deed 
were  not  the  voluntary  acts  of  the  plaintiff,  but  was  brought 
about  by  undue  influence  exercised  on  the  part  of  the  defend- 
ant, who  stood  in  a  confidential  relation  towards  her,  we  are 
constrained  to  affirm  the  judgment. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Yann,  Landon, 
CuLLEN  and  Werner,  JJ.,  concur. 

Judgment  affirmed. 
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Joshua  C.  Sanders,  Appellant,  v.  Emilib  Riedinger  et  al., 
Kespondents. 

Sanders  v.  Riedinger,  80  App.  Div.  277,  affirmed. 
(Argued  June  19.  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  27,  1898,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 


MEMORANDA.  565 

Joshua  C.  Sanders^  appellant,  in  person. 

Norma/n  A.  Lmjolor  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:   Parker,   Ch.    J.,   O'Brien,    Bartlett,    Vann, 
Landon  and  Werner,  JJ.    Not  sitting :  Cullen,  J. 


The  People  of  the  State  of  New  York,  Respondent,  v, 
John  Klingler,  Appellant. 

People  V.  Klingler,  51  App.  Div.  618,  affirmed. 

(Argued  June  20,  1900;  decided  October  2,  1900.) 

* 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  27,  1900,  affirming  a  judgment  of  the  Monroe  County 
Court  convicting  the  defendant  of  the  crimes  of  burglary  in 
the  third  degree  and  of  grand  larceny  in  the  second  degree. 

George  D,  Forsyth  for  appellant. 

Hobert  AveriU  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 
Concur:    Parker,   Ch.   J.,   O'Brien,    Bartlett,    Vann, 
Landon,  Cullen  and  Werner,  JJ. 


The  People  op  the  State  of  New  York,  Respondent,  v. 
Jambs  D.  Hallen,  Appellant. 

People  V.  HaOm,  48  App.  Div.  39.  affirmed. 
(Argued  June  21,  1900;  decided  October  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 9,  1900,  affirming  a  judgment  of  the  Court  of  General 
Sessions  of  the  Peace  convicting  the  defendant  of  the  crime 
of  forgery  in  the  first  degree. 


566  MEMORANDA. 

/.  TT.  L<mamg  and  William  North  for  appellant. 

Cha/rles  E.  Le  JBarbier  for  respondent. 

Judgment  affirmed  ;-  no  opinion. 

Concur :  Parker,  Ch.  J.,  O'Brien,  Babtlbtt,  Vann,  Lan- 
DON,  CuLLEN  and  Werner,  J  J. 


Louis  Routenbbro,  Appellant,  v.  Morris  Schweitzer, 
Respondent. 

Reported  below,  50  App.  Div.  218. 

(Submitted  October  1.  1900;  decided  October  9,  1900.) 

Motion  to  prefer  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  department, 
made  April  2,  1900,  affirming  an  order  of  the  Appellate  Term 
of  that  court  reversing  a  decision  of  the  Municipal  Court  of 
the  city  of  New  York. 

The  motion  was  made  upon  the  ground  that  the  appeal  is  from 
an  order  declaring  an  act  of  the  legislature  unconstitutionaL 

Ashley^  Ernley  <&  JRvhino  for  motion. 

No  one  opposed. 

Motion  granted. 

Mary  F.  Hannon,  Respondent,  v.  Siegel-Cooper  Compact, 

Appellant. 

Reported  below,  52  App.  Div.  624. 

(Argued  October  1,  1900;  decided  October  9,  1900.) 

Motion  to  dismiss  an  appeal,  by  permission,  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  June  15,  1900,  affirming  a  judg- 
ment in  favor  of  plaintiflF  entered  upon  a  verdict,  and  an  order 
denying  a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  grounds  that  the  order  allow- 
ing the  appeal  does  not  recite  that  a  question  of  law  is  involved 
which  ought  to  be  reviewed  by  the  Court  of  Appeals ;  that 
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no  snch  question  is  involved ;  that  said  order  was  granted 
improvidently  and  without  notice  to  the  respondent,  and  that 
so  much  of  subdivision  2  of  section  191  of  the  Code  of  Civil 
Procedure  as  authorizes  the  allowance  of  an  appeal  by  a 
judge  of  the  Court  of  Appeals  is  unconstitutional. 

Abraham  Levy  for  motion. 

Oeorge  Putzel  opposed. 

The  motion  is  to  vacate  allowance  of  an  appeal  made  ex 
parte^  by  a  judge  of  this  court,  in  an  action  to  recover  dam- 
ages for  personal  injuries,  from  a  judgment  for  the  plaintiff 
unanimously  affirmed  by  the  Appellate  Division  which  had 
refused  to  certify  that  in  its  opinion  a  question  of  law  is 
involved  which  ought  to  be  reviewed  by  the  Court  of 
Appeals.  The  allowance  of  the  appeal  is  not  reviewable; 
the  application  for  the  allowance  could  be  made  expa/rte. 

The  motion  is  denied,  with  ten  dollars  costs. 


Chainless  Cycle  Mandfaotubing  Company,  Respondent,  v. 
The  SEouBPrY  Insurance  Company  of  New  Haven,  Con- 
necticut, Appellant. 

Reported  below,  52  App.  Div.  104. 

(Argued  October  1,  1900;  decided  October  9,  1900.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  May  29,  1900,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  grounds  that  the  defend- 
ant's exceptions  are  frivolous  and  that  there  is  no  question  of 
law  for  this  court  to  review. 

Mosee  Shire  for  motion. 

Horace  McOuire  opposed. 

Motion  denied,  with  ten  dollars  costs. 
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Thebon  C.  Ckawfokd,  Eespondent,  v.  The  Mail  and  Expbess 
Publishing  Company,  Appellant. 

(Submitted  October  1,  1900;  decided  October  9,  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.     (See 
163  N.  Y.  404) 


The  People  op  the  State  of  New  York,  Respondent,  v, 
Aakon  Hall,  Appellant. 

(Submitted  October  1,  1900;  decided  October  9.  1900.) 

Motion  to  dismiss  appeal  upon  the  ground  that  the  appel- 
lant had  failed  to  serve  the  printed  papers  required  by  the 
rules  of  this  court. 

Charles  E.  Le  Barbier  for  motion. 

Ahraha/m  Levy  opposed. 

Motion  granted  unless  the  defendant  serve  his  proposed 
case  on  appeal  on  or  before  the  first  day  of  November  next. 


The  Onondaga   Nation  et  al.,  Appellants,  v.  John  Boyd 
Thaoheb,  Respondent. 

Reported  below,  53  App.  Div.  561. 

(Submitted  October  1,  1900;  decided  October  9,  1900.) 

Motion  to  advance  and  to  correct  the  record  on  an 
appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
August  7,  1900,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  at  a  Trial  Term. 

The  motion  to  advance  was  made  upon  the  ground  that  the 
University  of  the  State  of  New  York  was  a  party  plaintiff  and 
it  being  one  of  the  departments  of  the  state,  the  case  was 
entitled  to  preference.  The  motion  to  correct  the  return  was 
made  upon  the  ground  that  counsel  for  appellants  had  not 
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consented  to  the  filing  of  a  certain  order  which  liad  been  made 
part  of  the  record. 

JEd/voard  Wmshw  Paige  for  motion. 

John  A.  DeUkanty  opposed. 

Motion  to  advance  denied,  without  costs. 
Motion  to  correct  record  denied,  without  costs. 


Cakrie  Myhill,  Respondent,  v,  Hannah  "W.  Bogabdus,  as 
Administratrix  of  Edgab  Z.  Pells,  Deceased,  Appellant. 

Reported  below,  19  App.  Div.  628. 

(Argued  October  1,  1900;  decided  October  9,  1900.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  June  24,  1897,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  an  order  denying 
a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  ground  that  the  decision  of 
the  Appellate  Division  was  unanimous ;  that  an  appeal  has  not 
been  allowed  by  the  Appellate  Division  or  by  a  judge  of  this 
court ;  that  the  action  was  for  a  personal  injury,  and  that  this 
court  has  no  jurisdiction  to  hear  the  appeal. 

S.  E,  Filhins  for  motion. 

John  O.  MiWum  and  Leon  M,  Sherwood  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Chables  Weldb,  Respondent,  v.  The  New  York  and 
Harlem  Railroad  Company  et  al..  Appellants,  Impleaded 
with  Another. 

Reported  below,  53  App.  Div.  637. 

(Argued  October  1,  1900;  decided  October  9,  1900.) 

Motion  to  prefer  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
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ment,  entered  July  26,  1900,  aflSrming  a  judgment  in  favor 
of  plaintifiF  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  motion  was  made  upon  the  grounds  that  there  are  many 
cases  pending  against  tlie  defendants  in  which  similar  questions 
are  involved,  and  that  an  early  decision  of  this  appeal  would 
prevent  much  litigation  and  promote  the  ends  of  justice. 

Thomas  P.  Wickes  for  motion. 

No  one  opposed. 

Motion  denied,  without  costs. 


The  People  of  the  State  of  New  York  ex  rel.  Frank  A. 
McShane,  Appellant,  v,  James  J.  Hagen,  Warden  of  the 
City  Prison  in  the  County  ol  New  York,  et  al.,  Defendants. 
The  People  of  the  State  of  New  York,  Respondent. 

People  ex  rel.  McShane  v.  Hagen,  48  App.  Div.  208,  affirmed. 
(Argued  October  1,  1900;  decided  October  16,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
2,  1900,  reversing  an  order  of  Special  Term  sustaining  writs 
of  habeas  corpus  and  certiorari  and  discharging  relator  from 
the  custody  of  the  warden  of  the  city  prison  in  the  county  of 
New  York,  dismissing  such  writs  and  remanding  the  relator 
to  the  custody  of  said  warden. 

NeUon  Smith  for  appellant. 

John  H.  Hammond  for  respondent. 

Order  affirmed,  without  costs ;  no  opinion. 
Concur:   Parker,  Ch.  J.,  O'Brien,  Bartlett,   Haioht, 
Martin,  Vann  and  Landon,  JJ. 
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In  the  Matter  of  the  Accounting  of  Stephen  N.  Sdconson,  as 

Executor  of  John  G.  Smith,  Deceased,  Appellant. 

William  M.  K.  Olcott,  Eespondent. 

Matter  of  Simoruon,  51  App.  Div.  641,  appeal  dismissed. 
(Argued  October  1,  1900;  decided  October  16,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  May  18, 
1900,  affirming  an  order  of  the  Surrogate's  Court  of  New 
York  county  adjudging  Stephen  N.  Simonson  guilty  of  con- 
tempt of  court. 

Benjainln  FranJdin  and  E.  H.  Thompson  for  appellant. 

T,  B.  Chancellor  and  Abrahcmi  Grvher  for  respondent. 

Appeal  dismissed,  with  costs,  on  authority  of  Jewelers^ 
Mercantile  Agency  v.  Rothschild  (155  N.  Y.  255)  and  Bay  v. 
iT.  Y.  Bay  Extension  R.  R.  Co,  (155  N.  Y.  102) ;  no  opinion. 

Concur:  Parker,  Ch.  J.,  Bartlett,  Haight,  Martin  and 
Vann,  J  J.     Dissenting :  O'Brien  and  Landon,  JJ. 


In  the  Matter  of  the  Accounting  of  Dwight  H.  Olmstead,  as 

Trustee  of  Noah  T.  Pike,  Deceased,  Appellant. 

Noah  W.  Pike  et  al..  Respondents. 

Matter  of  Olmetead,  52  App.  Div.  515,  affirmed. 
<Argued  October  1,  1900;  decided  October  16,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  June  22, 
1900,  modifying  and  affirming,  as  modified,  a  decree  of  the  Sur- 
rogate's Court  of  the  county  of  New  York,  passing  the  accounts 
of  Dwight  H.  Olmstead,  as  trustee  of  Noah  T.  Pike,  deceased. 

Charles  D.  Ridgway  for  appellant. 

Henry  H.  Man  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,   O'Brien,   Bartlett,  Haight, 
Martin,  Vann  and  Landon,  JJ. 
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The  People  of  the  State  of  New  York  ex  rel.  The  Ter- 
minal Railway  of  Buffalo  et  ah,  Appellants,  v.  The 
BoAKD  of  Railroad  Commissioners  of  the  State  of  New 
York  et  al.,  Respondents. 

People  ex  rel.  Terminal  R.  Co.  v.  B.  R.  Oomrs.,  68  App.  Div.  61,  affirmed. 
(Argued  October  1,  1900;  decided  October  16,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
6,  1900,  confirming  a  determination  of  the  Board  of  Railroad 
Commissioners  granting  to  the  Lehigh  and  Lake  Erie  Railroad 
Company  a  certificate  that  public  convenience  and  a  necessity 
require  the  construction  of  that  company's  proposed  railroad. 

Ira  A,  Place  and  Samuel  E.  Williamson  for  appellants. 

Wilson  S.  Bissell  and  Frank  H.  Piatt  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.   J.,   O'Brien,   Bartlett,   Haight, 
Martin,  Vann  and  Landon,  J  J. 


The  People  of  the  State  of  New  York  ex  rel.  Patrick 
O'Brien,  Appellant,  v.  John  J.  Soannell,  as  Fire  Com- 
missioner of  the  City  of  New  York,  Respondent. 

People  ex  rel.  (/Brwii  v.  ScanneU,  53  App.  Div.  161.  affirmed. 
(Argued  October  2,  1900;  decided  October  18,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  July  17, 
1900,  affirming  an  order  of  Special  Term  denying  a  motion 
for  a  writ  of  mandamus  commanding  the  defendant  to  rein- 
state the  relator  in  the  position  of  foreman  in  the  fire  depart- 
ment of  the  city  of  New  York. 

Samuel  H.  Ordway  for  appellant. 

John  Whaleny  Corporation  Counsel  {Theodore  ConnoJy  of 
counsel),  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  O'Brien,  Haight,  Martin,  Vann 
and  Landon,  JJ.     Dissenting :  Bartlett,  J. 
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The  People  op  the  State  of  New  York  ex  rel.  Patrick  J. 
McCarthy,  Appellant,  v.  John  L.  Shea,  CommlBeioner  of 
Bridges  of  the  City  of  New  York,  et  al..  Respondents. 

People  ex  rel.  McCarthy  ▼.  Shea,  61  App.  Div.  327,  affirmed. 
(Argued  October  2,  1900;  decided  October  16,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  June 
1,  1900,  affirming  a  final  order  of  Special  Term  dismissing  an 
alternative  writ  of  mandamus  and  denying  a  motion  for  a 
peremptory  writ  of  mandamus  commanding  the  defendants  to 
reinstate  the  relator  in  the  position  of  conductor  on  the  New 
York  and  Brooklyn  bridge. 

Samuel  H,  Ordway  for  appellant. 

John  Whalen^  Corporation  Cotmael  (  William  J.  Carr  of 
counsel),  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haioht, 
Martin.  Vann  and  Landon,  J  J. 
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Casel 
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In  the  Matter  of  the  Estate  of  Isaao  E.  Hoaoland,  Deceased. 

Henry  P.  Robinson,  as  Executor,  etc.,  Appellant ;  Elizabeth 

M.  Hoaoland  et  al..  Respondents. 

Matter  of  ffoagland,  51  App.  Div.  847.  affirmed. 
(Argued  October  2.  1900;  decided  October  16,  1900.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made  May 
29,  1900,  affirming  an  order  of  the  Surrogate's  Court  of  Kings 
county,  made  under  section  2602  of  the  Code  of  Civil  Pro- 
cedure, requiring  the  appellant  herein  to  deposit  certain 
moneys  of  the  estate,  then  held  by  him,  to  the  joint  credit  of 
the  executors  of  Isaac  E.  Hoagland,  deceased. 

Alexander  Thain  for  appellant. 

J.  Woolsey  Shepard  and  Charles  W,  Dayton  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,   Ch..  J.,   O'Brien,   Bartleit,   Haioht, 
Martin,  Vann  and  Landon,  J  J. 
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In  the  Matter  of  the  Application  of  Geoegb  L.  Thompsok, 
Appellant,  for  an  Order  Directing  The  Boabd  of  Supbe- 
VI80K8  OF  Chenai^go  County,  Respondent,  to  Refund  the 
Amount  Collected  of  a  Certain  Tax,  Illegally  Assessed  and 
Levied  on  His  Real  Property  in  the  Town  of  Otselic  in  the 
Year  1896. 

Matter  of  Thompson,  51  App.  Div.  628,  affirmed. 
(Argued  October  2,  1900;  decided  October  16,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
July  6,  1900,  affirming  an  order  of  the  Chenango  County 
Court  denying  a  motion  for  an  order  directing  the  board  of 
supervisors  of  that  county  to  refund  to  the  petitioner  the 
amount  collected  from  him  of  a  certain  tax  on  his  real  property 
in  the  town  of  Otselic,  illegally  and  improperly  assessed  and 
levied  thereon  in  the  year  1896. 

W.  W.  Thompson  for  appellant. 

Oeorge  W,  Bay  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,   Ch.   J.,   O'Brien,  Babtlett,  Haight^ 
Martin,  Yann  and  Landon,  JJ. 


In  the  Matter  of  the  Application  of  The  Department  of 
Public  Parks  of  the  City  of  New  York,  Relative  to 
Acquiring  Title  to  Certain  Lands  for  Public  Parks  and 
Parkways,  under  and  pursuant  to  the  Provisions  of  Chap- 
ter 522  of  the  Laws  of  1884. 

In  the  Matter  of  Thomas  Wilson,  Parcel  377,  Pelham  Bay 

Park. 

Augustus  Lawrence,  Appellant ;  The  Cmr  of  New  York, 

Kespondent. 

Matter  of  Department  of  Public  Parks,  52  App.  Div.  630,  affirmed. 
(Argued  October  2,  1900;  decided  October  16,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
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25,  1900,  denying  a  motion  for  an  order  modifying  the  report 
of  the  referee  in  the  above-entitled  special  proceeding  and 
confirming  said  report, 

George  H.  Corey  for  appellant. 

John  Whaleriy  Corporation  Counsel  {Theodore  Connoly  and 
Charles  D,  Olendorf  of  counsel),  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:   Parkek,   Ch,   J.,  O'Brien,   Bartlett,  Haioht, 
Martin,  Vann  and  Landon,  JJ. 


In  the  Matter  of  the  Application  of  The  Grade  Crossing 
Commissioners  of  the  City  of  Buffalo  for  the  Appoint- 
ment of  Commissioners  to  Ascertain  the  Compensation  to 
be  Paid  to  the  Owners  of  and  Parties  Interested  in  Certain 
Lands  Proposed  to  be  Taken  or  which  may  be  Injured  in 
the  City  of  Buffalo. 

Erie  Railroad  Company  et  al.,  Appellants ;  John  N.  Soatoh- 
ERD,  Kespondent. 

Matter  of  Orade  Cromng  Camra.,  52  App.  Div.  122,  affirmed. 
(Argued  October  2,  1900;  decided  October  16,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  25,  1900,  affirming  an  order  of  Special  Term  confirming 
the  award  made  to  John  N.  Scatcherd  by  the  commissioners 
of  appraisal  appointed  in  tliis  proceeding. 

William  L.  Marcy^  Addhert  Moot^  Frcmh  Rwfnsey  and 
Louis  L,  Bahcoch  for  appellants. 

Herbert  P.  Bissell  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :   Parker,   Ch.   J.,    O'Brien,  Bartlett,  Haight 
Martin,  Vann  and  Landon,  J  J. 
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In  the  Matter  of  the  Petition  of  Thomas  F.  Q-ilbot,  Com- 
missioner of  Public  Works  of  the  City  of  New  York,  for 
the  Appointment  of  Commissioners  of  Appraisal  under 
Chapter  490  of  the  Laws  of  1883. 

Town  of  Cobtlandt,  Appellant ;  The  Cnr  of  Nbw  Yobk, 

Eespondent, 

Matter  of  Oilroy,  43  App.  Div.  859,  affirmed. 
(Submitted  October  2,  1900;  decided  October  16,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  3,  1899,  aflSrming  two  orders  of  Special  Term,  the 
first  modifying  a  report  of  commissioners  of  appraisal  in  con- 
demnation proceedings,  nullifying  and  setting  aside  an  award 
to  the  town  of  Cortlandt,  the  second  denying  a  motion  to  reset- 
tle the  first  order. 

I^Vank  Manser  for  appellant. 

John  Whalen^  Corporation  Counsel  {Theodore  Connoly 
and  H,  T.  Dykman  of  counsel),  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,   O'Brien,   Bartlett,   Haioht, 
Martin,  Vann  and  Landon,  J  J. 


John  J.  Cooper,  Respondent,  v,  Amelia  Cooper  et  aL, 
Respondents.     . 

Peter  Eagan,  Appellant. 

Cooper  V.  Cooper,  51  App.  Div.  595,  appeal  dismissed. 
(Submitted  October  2,  1900;  decided  October  16,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
1,  1900,  affirming  an  order  of  Special  Term  modifying  a  pre- 
vious order  made  by  that  court  by  reducing  the  amount  of  an 
extra  allowance  granted  to  the  plaintiff's  attorney. 
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FrwnJclin  Bien  for  appellant. 

Louis  Cohen  for  respondents. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:  Pakkee,  Cli.   J.,   O'Beien,   Bartlett,  Haight, 
Martin,  Vann  and  London,  JJ. 


John  J.  Cooper,   Respondent,  v,   Amelia    Cooper  et  al., 

Respondents. 
Peter  Eagan,  Appellant. 

Cooper  V.  Cooper,  51  App.  Div.  595,  appeal  dismissed. 
(Submitted  October  2,  1900;  decided  October  16. 1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
1,  1900,  affirming  an  order  of  Special  Term  directing  Peter 
Eagan,  plaintifiE's  former  attorney,  to  make  restitution  of 
$1,440  of  an  extra  allowance  erroneously  awarded  to  him. 

FrcmJdin  Bien  for  appellant. 

Louis  Cohen  for  plaintiff,  respondent. 

Appeal  dismissed,  with  costs  ;  nO  opinion. 
Concur:    Parker,  Ch.  J.,  O'Brien,   Bartlett,  Haight, 
Martin,  Vann  and  Landon,  JJ. 


In  the  Matter  of  the  Assignment  of  James  Taylor  for  the 

Benefit  of  Creditors  to  Stillman  F.  Kneeland,  Appellant. 

In  the  Matter  of  the  Claim  of  Daniel  W.  Keefb,  Eespondent. 

Matter  of  Taylor,  52  App.  Div.  684,  appeal  dismissed. 
(Argued  October  2,  1900;  decided  October  16,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  14, 1900,  affirming  an  order  of  the  Erie  County  Court,  eon- 
firming  reports  of  a  referee  determining  that  the  claim  of 
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Daniel  W.   Keefe  is  entitled  to  preference  under  the  pro- 
visions of  the  General  Assignment  Act  relating  to  employees. 

B.  Frank  Dahe  for  appellant. 

Trving  TT.  Cole  for  respondent 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:    Parker,   Ch.  J.,   Bartlett,   Haight,  Mabtik^ 
Vann  and  Landon,  JJ.    Not  voting  :  O'Brien,  J. 


The  Trustees  of  the  Sustentation  Fund  of  the  REFORMEr 
Episcopal  Church,  Respondents,  v,  Richard  Mullowney 
et  al..  Defendants. 

Harry  Mintz,  Appellant. 

Trustees  v.  MuUowney,  50  App.  Dir.  465,  affirmed. 
(Argued  October  2,  1900;  decided  October  16,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  1,  1900,  modifying  and  affirming,  as  modified,  an  order 
of  Special  Term  denying  the  motion  of  a  purchaser  at  a  fore- 
closure sale  to  be  relieved  from  his  bid  and  to  direct  the  referee 
to  refund  the  deposit  paid  thereon. 

A  motion  to  dismiss  the  appeal  herein  on  the  grounds  that 
the  relief  sought  was  within  the  discretion  of  the  court  and 
the  order  of  the  Appellate  Division  final,  and  that  the  matter 
was  a  "  proceeding  in  the  action,"  and,  therefore,  not  appeal- 
able, was  submitted  prior  to  the  argument  of  the  appeal  and 
denied,  without  costs. 

John  Mvlholland  for  appellant. 

T,  V.  W.  Anthony  for  respondents. 

Order  affirmed,  with  costs,  and  the  time  for  appellant  to 
accept  the  privilege  granted  by  the  Appellate  Division 
extended  for  twenty  days  after  entry  of  order  hereon  ;  no 
opinion. 

Concur :  Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight, 
Martin,  Vann  and  Landon,  JJ. 
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The  People  of  the  State  of  New  York  ex  rel.  The  Wash- 
ington Building  Company  et  al.,  Appellants,  v.  Thomas  L. 
Feitner  et  al.,  Commissioners  of  Taxes  and  Assessments  of 
the  City  of  New  York,  Respondents. 

(Submitted  October  1,  IfiOO;  decided  October  16,  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.  (See 
163  N.  Y.  384.) 

The  People  of  the  State  of  New  York  ex  rel.  Daniel  S. 
Burr,  Appellant,  v.  The  Board  of  Supervisors  of  Broome 
County,  Respondent. 

People  ex  rel.  Buir  v.  Board  of  Supervisors,  47  App.  Div.  629,  affirmed. 
(Submitted  October  1,  1900;  decided  October  23,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  March 
9,  1900,  confirming  the  proceedings  of  the  defendant  in  respect 
to  certain  claims  against  the  county  of  Broome  sought  to  be 
reviewed  on  certiorari. 

C.  H.  Hitchcock  for  appellant. 

H.  D,  Hmman  for  respondent. 

Order  affirmed,  with  costs ;   no  opinion. 
Concur:  Parker,  Ch.  J.,   O'Brii^n,   Bartlett,   Haight, 
Martin,  Vann  and  Landon,  JJ. 


"William  E.  Iselin  et  al..  Respondents,  v,  Patrick  J.  McKeon 
et  al.,  Defendants. 

Edward  V.  Thornall  et  al.,  as  Substituted  Assignees  of 
Patrick  J.  McKeon,  Appellants. 

Iselin  V.  McKeon,  58  App.  Div.  687,  appeal  dismissed. 
(Argued  October  8,  1900;  decided  October  28,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
27, 1900,  affirming  two  orders  of  Special  Term  denying  motions 
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of  the  appellants  herein  to  be  substituted  as  defendants  in 
place  of  James  D.  Squires,  deceased. 

Clarence  E.  Thomall  for  appellants. 

Emanuel  Blumenstiel  for  respondents. 

Appeal  dismissed,  with  costs ;   no  opinion. 
Concur:  Parker,   Ch.   J.,   O'Brien,   Bartlett,  Haight, 
Martin,  Vann  and  Landon,  J  J. 


Nathaniel  Altmaybr  et  al.,  Respondents,  v.  Patrick  J. 
MoKeon  et  al..  Defendants. 

Edward  V.  Thornall  et  al.,  as  Substituted  Assignees  of 
Patrick  J.  McKeon,  Appellants. 

Altmayer  y.  McKeon,  58  App.  Div.  687,  appeal  dismissed. 
(Argued  October  8',  1900;  decided  October  23.  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
27,  1900,  aflBrming  two  orders  of  Special  Term  denying 
motions  of  the  appellants  herein  to  be  substituted  as  defend- 
ants in  place  of  James  D.  Squires,  deceased. 

Clarence  E.  ThomaU  for  appellants. 

Emanuel  Blum^enatiel  for  respondents. 

Appeal  dismissed,  with  costs  ;  no  opinion. 
Concur:   Pabkee,  Ch.  J.,  O'Brien,  Babtlett,  Haight, 
Mabtin,  Vann  and  Landon,  JJ. 


The  People  of  the  State  of  New  Yobk  ex  rel.  Jc^eph 
Reitman,  Appellant,  v.  Theodobe  Roosevelt  et  al..  Com- 
missioners, Composing  the  Board  of  Police  of  the  Police 
Department  of  the  City  of  New  York,  Respondents. 

People  ex  rel.  Beiiman  v.  Roosevelt,  42  App.  Div.  631,  appeal  dismissed. 
(Submitted  October  8,  1900;  decided  October  28.  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
27, 1899,  dismissing  a  writ  of  certiorari  to  review  the  proceed- 
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ings  of  the  defendants  in  dismissing  the  relator  from  the  police 
force  of  the  city  of  New  York. 

Jacob  RoyfiB  for  appellant. 

John  WliaZenj  Corporation  Counad  {Theodore  ConnoVy 
and  William  B.  Crowell  of  counsel),  for  respondents. 

Appeal  dismissed,  with  costs,  on  the  authority  of  People  ex 
rel.  May  v.  Maynard  (160  N.  Y.  453) ;  no  opinion. 

Concur:  Parkee,  Ch.  J.,  O'Bbibn,  Baetlbtt,  Haight, 
Martin,  Vann  and  Landon,  JJ. 


William  T.  Gabnar,  Respondent,  v.  American  Siok  BKNBriT 
AND  Accident  Association,  Appellant. 

Gamer  v.  American  8,  B.  A  A.  Awn.,  19  App.  Div.  682,  affirmed. 
(Argued  October  5,  1900;  decided  October  28,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
13,  1897,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

(J,  H.  Sturges  for  appellant. 

S.  W.  Jioaendale  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Parker,  Ch.  J.,  O'Brien,   Bartlbtt,  Haight, 
Martin  and  Vann,  J  J.     Not  sitting :   Landon,  J. 


Edgar  T.  Gripping,  Respondent,  v.  American  Sick  BENEFrr 
AND  Accident  Association,  Appellant. 

Orifflng  v.  American  8.  B.  d  A.  Assn.,  19  App.  Div.  682,  affirmed. 
(Argued  October  5,  1900;  decided  October  28,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
13,  1897,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 


582  MEMORANDA. 

C.  II.  Sturges  for  appellant. 

S.  W.  lioaendale  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,  Ch.  J.,  O'Brien,   Bartlbtt,  Haight, 
Martin  and  Vann,  JJ.     Not  sitting :   Landon,  J. 


Samuel  L.  White,  Respondent,  v.  Peter  H.  MoNulty, 
Appellant. 

White  V.  MvNvXty,  26  App.  Div.  173,  affirmed. 
(Submitted  October  5,  1900;  decided  October  28,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
3,  1898,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new  trial. 

Towns  cfe  McCrossin  for  appellant. 

Alhridge  C,  Smith  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:   Parker,   Ch.  J.,  O'Brien,  Bartlett,  Haight, 
Martin,  Vann  and  Landon,  J  J. 


164        6ig2|     George  H.  Jacobs,  Respondent,  i).  Northwestern  Life 
I    76  AD  609  Assurance  Company,  Appellant. 

Jacobs  V.  Narthwestei'n  L.  Assur.  Co.,  30  App.  Div.  285,  affirmed. 
(Submitted  October  5,  1900;  decided  October  28,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  2,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

David  Murray  for  appellant. 

Charles  F.  Brown  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,   Ch.  J.,  O'Brien,  Bartlett,  Haight, 
Martin,  Vann  and  Landon,  JJ. 
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Philip  Sullivan,  Respondent,  v.  Riohahd  Goodwin  et  al., 
Appellants,  Impleaded  with  Others. 

Sidlivan  v.  Goodwin,  30  App.  Div.  194,  aflarmed. 
(Argued  October  5,  1900;  decided  October  23,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  28,  1898,  aflSrming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict  directed  by  the  court. 

Edward  O,  Nelson  for  appellants. 

Michael  Fur%t  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  O'Brien,  Bartlett,  Haight,  Martin,  Vann  and 
Landon,  JJ.     Not  sitting :  Parker,  Ch.  J. 


Elizabeth  S.  Van  Beuren  et  al,  Respondents,  v.  Sarah      I  J$1^  ™ 
Lazarus  et  al..  Appellants.  

Van  Beuren  v.  Lazarus,  22  App.  Div.  628,  modified. 
(Argued  May  9,  1900;  decided  June  12,  1900;  motion  for  reargument 
submitted  October  1,  1900;  denied  October  23,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  22,  1897,  affirming  a  judgment  in  favor  of  plain- 
tifEs  entered  upon  the  report  of  a  referee. 

Nelson  S.  Spencer  for  appellants. 

William  Mitchell  for  respondents. 

The  judgment  of  the  Appellate  Division  reversing  the  first 
judgment  of  the  Special  Term  reversed,  the  subsequent  pro- 
ceedings and  judgment  set  aside  a-nd  the  said  judgment  of  the 
Special  Term  affirmed,  with  costs  to  the  defendants  of  all  the 
proceedings  in  all   courts,  unless  the  plaintiffs   stipulate  to 


584  MEMORANDA. 

modify  the  jadgment  appealed  from  so  as  to  direct  that  the 
plaintiflFs  pay  to  the  defendants  $13,600,  with  interest  thereon 
from  March  1, 1897,  with  costs  to  the  defendants  in  all  courts. 
If  they  shall  so  stipulate,  then  the  judgment  appealed  from  is 
modified  in  accordance  with  such  stipulation,  and  as  so  modified 
affirmed  upon  opinion  in  Van  Beuren  v.  Wotherspoon  (164 
N.  Y.  368). 

Concur :  Parker,  Ch.  J.,  Gray,  Bartlbtt,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 

The  Aultman  &  Taylor  Company,  Appellant,  t?.  Frederick 
J.  Syme  et  al.,  Respondents. 

(Submitted  October  1,  1900;  decided  October  23,  1900.) 

Motion  to  amend  remittitur  denied,  with  ten  dollars  costs. 
(See  163  N.  Y.  54.) 

Andreas  W.  Ketoham  et  al.,  Appellants,  v.  Henry  Newman 
et  al..  Respondents. 

Ketcham  v.  Newman,  42  App.  Div.  621,  appeal  dismissed. 
(Submitted  October  15,  1900;  decided  October  28,  1900.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  September  6, 1899,  affirming  a  judgment 
in  favor  of  defendant  entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  at  Special  Terra. 

The  motion  was  made  upon  the  ground  that  the  appeal  was 
not  taken  within  one  year  after  the  final  judgment  was  entered, 
and  it  should,  therefore,  be  dismissed  under  section  1325  of 
the  Code  of  Civil  Procedure. 

Gordon  M,  Buck  for  motion. 

No  one  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs. 
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Dauphinb  Stbinhabdt  et  al.,  as  Executors  of  Mobris  Stein- 
HABDT,  Deceased,  Appellants,  v.  John  O.  Baker,  Respondent. 

(Submitted  October  1,  1900;  decided  October  28,  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
163  N.  Y.  410.) 


Elizabeth  S.  Van  Bbuben  et  al..  Respondents,  v.  Frances  A. 
WoTHEBSPooN  ct  al.,  Appellants. 

(Submitted  October  1.  1900;  decided  October  28,  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
164  N.  Y.  368.) 


Elizabeth  S.  Van  Beuren  et  al.,  Respondents,  v.  Sarah 
Lazarus  et  al..  Appellants. 

(Submitted  October  1,  1900;  decided  October  28,  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
164  N.  Y.  583.) 


The  Ulster  County  Savings  Institution,  Appellant,  v.  Vnt- 
oinia  E.  Ostbander,  as  Executrix  of  James  E.  OsTRANbER, 
Deceased,  et  al..  Respondents. 

(Submitted  October  1,  1900;  decided  October  28.  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
163  N.  Y.  430.) 


Mary  J.  Mooney,  Appellant,  v,  Anastasia  Byrne  et  al.. 

Respondents. 

(Submitted  October  1,  1900;  decided  October  23,  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
163  K  Y.  86.) 
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The  National  Habsow  Company,  Appellant,  v.  E.  Bemsnt 
&  Sons,  Respondent. 

(Submitted  October  1,  1900;  decided  October  23,  1900.) 

Motion  for  reargument  denied,  with  ten  aollars  costs.     (See 
163  N.  Y.  505.) 


In  the  Matter  of  the  Petition  of  George  £.  Chase,  Respond- 
ent, to  Cancel  Liquor  Tax  Certificate  No.  18,745,  Granted  to 
Thomas  A.  Perew,  Appellant.        ' 

Matter  of  Chase,  50  App.  Div.  622,  affirmed. 
(Argued  October  3,  1900;  decided  October  26,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  2,  1900,  affirming  an  order  of  Special  Term  revoking, 
canceling  and  directing  the  snrrrender  of  a  liquor  tax  certifi- 
cate granted  to  Thomas  A.  Perew. 

William  S.  Jackson  for  appellant. 

W.  B.  Simson  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,  Ch.  J.,  O'Brien,  Bartlett,   Haioht, 
Martin,  Yann  and  Landon,  JJ. 


Mary  Dochtermann,  Respondent,  v.  The  Brooklyn  Heights 
^g^g  3  Railroad  Company,  AppeDant. 


Dochtermann  v.  Brooklyn  Heights  R.  R.  Co.,  32  App.  Div.  13,  afiftrmed. 
(Argued  October  8.  1900;  decided  October  26,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  24,  1898,  reversing  an  order  of  the  Trial  Term  setting 
aside  a  verdict  in  favor  of  plaintiff,  and  awarding  a  new  trial, 
and  directing  judgment  in  favor  of  plaintiff  upon  the  verdict 


MEMORANDA.  587 

Thomas  Z.  Hughes  for  appellant. 

S.  S,  Whitehoicse  for  respondent. 

Order  aflSrmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  O'Bribn,   Bartlett,  Haight, 
Martin,  Vann  and  Landon,  JJ. 


Arthur  Schroeder,  Bespondent,  v.  Coatesville  Rolling 
Mill  Company  et  al.,  Appellants. 

Schroeder  v.  OaateevilleR  M.  Co.,  81  App.  Div.  295,  affirmed. 
(Argued  October  8,  1900;  decided  October  26,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
11,  1898,  aflSrraing  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new  trial. 

John  J.  Delany  for  appellants. 

Henry  W,  Showers  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,  Ch.  J.,  O'Brien,  Bartlett,   Haight, 
Martin,  Yann  and  Landon,  JJ. 


James  W.  Corcoran,  Respondent,  v.  The  New  Yobik  Central 
AND  Hudson  River  Railroad  Company,  Appellant. 

Cin-coran  v.  K  Y.  C.  <fe  H.  B.  R.  R.  Co.,  25  App.  Div.  479,  affirmed. 
(Submitted  October  9,  1900;  decided  October  26,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  30,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court,  and  an  order 
denying  a  motion  for  a  new  trial. 

Purcell^  Walker  cfe  Bums  for  appellant. 

John  N,  Ca/rlisle  for  respondent. 
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Judgment  affirmed,  with  costs.  The  question  whether  the 
statute  is  violative  of  the  provisions  of  the  Constitution  has 
not  been  considered  for  the  reason  that  the  question  was  not 
raised  in  the  courts  below  {Purdy  v.  Erie  R.  R.  Oo.^  162 
N. . Y.  42) ;  no  opinion. 

Concur:  Fakker,  Ch.  J.,  O'Beien,  Bartlbtt,  Haight^ 
Martin,  Vann  and  Landon,  JJ. 

Robert  W.  Firth,  Respondent,  v,  Catharine  A.  C.  G. 
Rbhfeldt,  Appellant. 

Firth  V.  Behfeldt,  30  App.  Div.  326,  affirmed. 
(Argued  October  9,  1900;  decided  October  26,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  26,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

Edmund  Luis  Mooney  and  Frederick  A.  Card  tor  appellant. 

James  P.  Philip  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Farker,  Ch.  J.,    O'Brien,   Bartlett,  Haioht^ 
Martin,  Vann  and  Landon,  JJ. 


Millard  F.  Fowers  et  al..  Respondents,  v.  Andrew  McLean^ 

Appellant. 

P&wers  V.  McLean,  14  App.  Div.  92,  affirmed. 
(Argued  October  10,  1900:  decided  October  26,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 16,  1897,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee,  and  granting  a  new  triaL 

Robert  A,  B.  Dayton  for  appellant. 

Robert  L,  Harrison  for  respondents. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs ;   no  opinion. 

Concur:  Farker,  Ch.  J.,  O'Brien,  Bartlett,  BLaight, 
Martin,  Vann  and  Landon,  JJ. 
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The  Union  Stove  Works,  Respondent,  v.  Feedebiok 
Elinohajt  et  al.,  Appellants. 

Union  Stove  Works  v.  Klingman,  20  App.  Div.  449,  afflnned. 
(Submitted  October  10,  1900;  decided  October  26,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  August 
16,  1897,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Oeorge  Bell  and  Benjmain  Patterson  for  appellants. 

Frank  M,  Avery  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below.* 
Concur :  O'Brien,  Bartlett,  Haight,  Martin,  Vann  and 
Landon,  J  J.    Not  sitting :  Parker,  Ch.  J. 


Joseph  Kelly,  Appellant,  v.  The  Connecticut  Mutual  Life 
Insurance  Company,  Respondent. 

KtUy  V.  Connecticut  Mut.  L.  Ine.  Co,,  17  App.  Div.  624,  affirmed. 
(Argued  October  10,  1900;  decided  October  30,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Sep- 
tember 27,  1897,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

P,  C.  Dugan  and  J.  Newton  Fiero  for  appellant. 

SammeL  S.  Hatt  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  O'Brien,  Bartlett,  Haight,  Martin  and  Vann, 
JJ.     Not  voting :  Parker,  Ch.  J.    Not  sitting :  Landon,  J. 


590  MEMORANDA. 

Henby  Miller,  Respondent,  v.  Alphonse  V.  Benoit^ 
Appellant. 

Miller  v.  Benoit,  29  App.  Div.  252,  affirmed. 
(Argued  October  10,  1900;  decided  October  80,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  May 
17,  1898,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new 
trial. 

P.  Q.  EcTceraon  for  appellant. 

John  A.  Mapes  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:    Paeker,  Ch.  J.,  O'Brien,   Bartlett,  Haight, 
Martin,  Vann  and  Landon,  JJ. 


Truman  C.  White,  Respondent,  v.  Huntington  R.  Kenton^ 

Appellant. 

WhiU  V.  Kenyon,  83  App.  Dlv.  628,  affirmed. 
(Argued  October  10,  1900;  decided  October  80,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
August  11, 1898,  modifying  and  affirming  as  modified  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the  court 
at  a  Trial  Term,  a  jury  having  been  waived. 

Edward  C.  RandaU  for  appellant. 

Eugene  M.  BarUett  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.   J.,   O'Brien,   Bartlett,  Haight,. 
Martin,  Vann  and  Landon,  JJ. 


MEMOEANDA.  591 

Albzandeb  Doyle,   Appellant,   v.    Whitelaw    Beid, 
Respondent. 

I>oifls  V.  Beid,  88  App.  Div.  681,  affirmed. 

(Argued  October  15,  1900;  decided  October  80,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
August  31,  1898,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  directed  by  the  court. 

Herbert  F.  Andrews  for  appellant. 

Henry  W,  Sackett  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parkee,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
Cullen  and  Werner,  JJ. 


John  M.  Ward,   Appellant,  v.  The   Cnv  of  Brooklyn,      I  i64b  69i| 
Respondent,  Impleaded  with  Others.  L^^^   ^^1 

Ward  V.  City  cf  Brooklyn,  82  App.  Div.  480,  affirmed. 
(Argued  October  15.  1900;  decided  October  80,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  3,  1898,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
Special  Term. 

Scmders  Shanks  and  Andrew  F.  Yam,  Thun^  Jr.^  for 
appellant. 

John  Whalen^  Corporation  Counsel  ( William  J".  Carr  of 
counsel),  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett.  Martin,  Vann 
and  Werner,  JJ.     Not  sitting:  Cullen,  J. 


592  MEMORANDA. 

The  Graves  Elevator  Compant,  Appellant,  v.  Benjamin 
Gates  et  al.,  as  Trustees  of  the  United  Society  of 
Believers,  Called  Shakers,  Residing  in  the  County  of 
Columbia,  Respondents. 

Graves  Elevator  Co.  v.  Gates,  80  App.  Div.  621,  affirmed. 
(Argued  October  17,  1900;  decided  October  80,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  June 
9,  1898,  affirming  a  judgment  in  favor  of  defendants  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial  Term. 

Hichard  T.  Greene  for  appellant. 

Peter  Mitchell  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Cul- 
LBN  and  Werner,  J  J.    Not  voting :  Vann,  J. 


James  L.   Reynolds,   Appellant,  v.   The  City  of  Mount 
Vernon,  Respondent. 

Beynolds  v.  City  of  Mount  Vernon,  26  App.  Div.  681,  affirmed. 
(Submitted  October  17,  1900;  decided  November  2,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made  March 
22,  1898,  reversing  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court,  and  an  order  denying  a 
motion  for  a  new  trial,  and  granting  a  new  trial. 

Igodo  N.  MilU  for  appellant. 

William  J.  MarahaU  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs ;  no  opinion. 

Concur:  Gray,  Martin,  Vann  and  Werner,  JJ.  Dis- 
senting: Parker,  Ch.  J.,  and  Bartlett,  J.     Not  sitting: 

CULLEN,  J. 


MEMORANDA.  593 

Fbrdebick  S.  Myess,  Eeepondent,  v.  Thomas  J.  Gallon, 
^  Appellant. 

Myers  v.  Oailon,  85  App.  Div.  449,  aflBrmed. 
(Submitted  October  18,  1900;  decided  November  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  19,  1898,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  directed  by  the  court. 

Matthew  Daly  for  appellant. 

Hamilton  R,  Squier  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Gray,  Baetlett,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 


The  Crocker- Wheeler  Electric  Company,   Appellant,  v. 
The  Johns-Pratt  Company,  Respondent. 

Crocker-WheOer  EL  Co.  v.  Johns-Pratt  Co.,  29  App.  Div.  300,  affirmed. 
(Argued  October  18,  1900;  decided  November  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
May  23,  1898,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

Herbert  Noble  and  Howard  Hashrouck  for  appellant. 

William  A.  Jenner  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann 
Cullen  and  Werner,  JJ. 


594 


MEMOHANDA. 


ri64a  5d4 
8165    646 


Charles  A.  Brown  et  al.,  Composing  the  Firm  of  Brown  & 
Fleming,  Appellants,  v.  William  Cody  et  al.,  Composing 
the  Firm  of  Cody  Brothers,  Respondents. 

Brown  v.  Cody,  23  App.  Div.  210,  affirmed. 

(Argued  October  18,  1900;  decided  November  2,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  16,  1898,  reversing  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  verdict  directed  by  the  court,  and  an  order 
denying  a  motion  for  a  new  trial,  and  granting  a  new  trial. 

FredeAch  E,  Anderson  for  appellants. 

James  W,  Ridgway  for  respondents. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ants on  the  stipulation,  with  costs ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann 
and  Werner,  JJ  .     Not  sitting :  Cullen,  J. 


164    594 
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169    149 


Simon  Kothsohild,  Respondent,  v.  The  Rio  Grande  Western 
Railway  Company,  Appellant. 

Sothschild  v.  Rio  Grande  W.  Ry.  Co.,  17  App.  Div.  635.  affirmed. 
(Argued  October  18,  1900;  decided  November  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
17,  1897,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court,  and  an  order  denying  a 
motion  for  a  new  trial. 

Roger  A,  Pry  or  for  appellant. 

George  Hoadly  and  William  Strains  for  respondent 

Judgment  affirmed,  with  costs,  on  opinion  of  Follett,  J* 
(84  Ilun,  103). 

Concur:  Gray,  Bartlett,  Martin,  Vann,  Cullen  and 
Werner,  JJ.     Not  sitting :  Parker,  Ch.  J. 


MEMORANDA.  595 

Simon  Rothschild,  Respondent,  v.  The  Rio  Gkande  Westebk 
Railway  Company,  Appellant. 

Hotluchild  V.  Rio  Ghande  W.  Ry,  Co,,  81  App.  Div.  630,  afflnned. 
(Argued  October  18,  1900;  decided  November  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
22,  1898,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court,  and  an  order  denying  a 
motion  for  a  new  trial. 

Roger  A.  Pryor  for  appellant. 

George  Hoadly  and  William  Strauss  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  of  Follett,  J. 
(84  Hun,  103). 

Concur:  Gray,  Bartlett.  Martin,  Vann,  Cullen  and 
Werner,  JJ.     Not  sitting :  Parker,  Ch.  J. 


Samuel  W.  Castner  et  al.,  Respondents,  v.  John  Duryea, 

Appellant. 

Herbert  v.  Duryea,  84  App.  Div.  478,  affirmed. 
(Argued  October  19.  1900;  decided  November  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  23,  1898,  affirming  a  judgment  in  favor  of  plain- 
tiffs entered  upon  a  verdict  directed  by  the  court. 

Reuben  Leslie  Maynard  for  appellant. 

Jacob  Marks  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Bartlett,  Martin,  Vann,  Cullen  and  Wernei^ 
JJ.     Not  voting:  Parker,  Ch.  J.,  and  Gray,  J. 


596  MEMORANDA. 

Hekby  L.  Herbert  et  al.,  Eespondents,  v.  John  Dubtba, 

Appellant. 

Herbert  v.  Duryea,  34  App.  Div.  478,  affirmed. 
(Argued  October  19,  1900;  decided  November  2, 1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  23, 1898,  affirming  a  judgment  in  favor  of  plaintiflb 
entered  upon  a  verdict  directed  by  the  court. 

Reuben  Ledie  Maynard  for  appellant. 

Jacob  Marks  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  BARTLErr,  Martin,  Vann,  Cullen  and  Werneb, 
J  J.    Not  voting :  Pabker,  Ch.  J.,  and  Gray,  J. 


The  Dosoris  Poiro  Company,   Respondent,  v.  Edward  J. 
Campbell  et  al.,  Appellants. 

Doeoris  Pond  Co.  v.  Campbell,  25  App.  Div.  179,  affirmed. 
(Argued  October  19,  1900;  decided  November  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  8,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

George  JB.  Stoddart  for  appellants. 

Wihnot  Townsend  Cox  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vahh 
and  Werner,  J  J.    Not  sitting :  Cullbn,  J. 


MEMOEANDA.  597 

Lulu  Emil,  Respondent,  v.  Fbedeeiok  Aldhous,  Appellant. 

Bmil  V.  Aldhous,  34  App.  Div.  681,  affirmed. 
(Submitted  October  19, 1900;  decided  November  3, 1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Novem- 
ber 26,  1898,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new 
trial. 

Joseph  N.  Tuttle  for  appellant. 

Alex,  BlvAnenstiei  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :   Parker,  Ch.,  J.,  Gray,  Bartlett,  Martin,  Vanw, 
CuLLEN  and  Werner,  JJ. 


Silas   Laird,  Bespondent,  v,   Frederick  M.   Littlefield. 

Appellant. 

Laird  v.  LittlefiM,  34  App.  Div.  48,  affirmed. 
(Submitted  October  19,  1900;  decided  November  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  12,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term, 
and  an  order  denying  a  motion  for  a  new  trial. 

FredericJc  M,  Littlefield  and  Ge(yt'ge  L.  Allen  for  appellant. 

Wood  cfe  Morachauaer  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :   Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vank 
and  Werner,  J  J.    Not  sitting :  Cullen,  J, 


598  MEMORANDA. 

Stephen  Meabks,  Bespondent,  v.  The  Ckntral  RAn.itf>AP 
Company  op  New  Jesset,  Appellant 

(Submitted  October  1,  1900;  decided  November  2.  1900.) 

Motion   for  reargnment  denied,   with   ten    dollars  oosta. 
(See  163  N.  Y.  108.) 


Merchants'  Bank  of  Buffalo,  Respondent,  v.  Louis  Weill, 
Appellant,  Impleaded  with  Others. 

(Submitted  October  8,  1900;  decided  November  2,  1900.) 

Motion   for  reargnment  denied,   with    ten  dollars  oosts. 
(See  163  N.  Y.  486.) 


Huoo  Jaeokel,  Appellant  and  Respondent,  v.  The  Amerioak 
Credit  Indemnity  Company  of  New  York,  Respondent 
and  Appellant. 

Jaeekel  v.  Am.  Credit  Indemnity  Co.,  84  App.  Div.  565,  affirmed. 
(Argued  October  22,  1900;  decided  November  13,  1900.) 

Cross- APPEALS  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department,  entered 
December  12,  1898,  modifying  and  aflSrming  as  modified  a 
judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

Benjamin  N,  Ca/rdozo  and  A.  «/.  Simpson  for  plaintifE, 
appellant  and  respondent. 

Eugene  Treadwell  for  defendant,  respondent  and  appellant. 

Judgment  aflSrmed,  without  costs;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 


MEMORANDA.  599 

Louis  W.  Gay,  Appellant,  v.  Earl  D.  Haskins,  Respondent. 

Gay  V.  Raskins,  12  App.  Div.  625,  affirmed. 

(Argued  October  22,  1900;  decided  November  18,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  16,  1897,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee. 

Fromk  C.  Fergxuson  for  appellant. 

Frcmcia  E.  Wood  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vahn, 
CuLLBN  and  Werner,  JJ. 


Robert  H.  Moore  et  al..  Appellants,  v.  Julia  L.  Baker, 

Respondent. 

Moore  v.  Baker,  87  App.  Div.  626,  affirmed. 

(Argued  October  28,  1900;  decided  November  18,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  12,  1899,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee. 

Isaac  Lawaon  for  appellants. 

John  De  Witt  Peltz  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 


600  MEMORANDA. 

The  People  of  the  State  op  New  York,  Respondent,  v. 
Thomas  Reilly,  Otherwise  Known  as  Thomas  Coolky, 
Appellant. 

People  V.  Beilly,  49  App.  Div.  218,  affirmed. 

(Argued  October  24,  1900;  decided  November  13,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
19,  1900,  aflSrming  a  judgment  of  the  Court  of  General  Ses- 
sions of  the  Peace  in  the  City  of  New  York  convicting  the 
defendant  of  the  crime  of  violating  section  508  of  the  Penal 
Code  in  having  in  his  possession  burglars'  tools. 

Thomas  A.  Atchison  for  appellant. 

Charles  E.  Le  Barbief  for  respondent. 

Judgment  of  conviction  affirmed ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
Cdllen  and  Werner,  JJ. 


Sarah   Lawson,  Respondent,  v,  William   Eggleston, 
Appellant. 

Lawion  v.  Eggleston,  28  App.  Div.  52,  affirmed. 
(Argued  October  24,  1900;  decided  November  13,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
August  1,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  & 
new  trial. 

W.  S.  Thrasher  for  appellant. 

Dana  Z.  Jewell  and  J.  JR.  Jewell  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann> 
CtJLLEN  and  Werner,  JJ. 


MEMORANDA.  601 

Hiram  Mount,  Appellant,  v.  Egbert  H.  Hamblet  et  al., 

Kespondents. 

Mount  y.  HambUy,  83  App.  Div.  108,  affirmed. 
(Argued  October  24,  1900;  decided  November  13,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
August  8,  1898,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on  trial 
at  Special  Term. 

Wayland  F.  Ford  for  appellant. 

Elon  H,  Brown  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 


Julius  Lichtenstein  et  al.,  Respondents,  -y.  Kobert  M.  Jar- 
vis  et  al.,  Appellants. 

Lichtenstein  v.  Jarvia,  31  App.  Div.  83,  affirmed. 
(Argued  October  25,  1900;  decided  November  13, 1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
11,  18y8,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new  trial. 

W.  J.  Townsend  for  appellants. 

AJbrcmh  Kling  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
Oullsn  and  Werner,  JJ. 


602  MEMORANDA. 

Catharine  M.  Gallagher  et  al.,  Eespondents,  v.  The 
Kingston  Water  Company,  Appellant. 

Oallagher  v.  Kingston  Water  Co.,  25  App.  Div.  82,  affirmed. 
(Argued  October  29,  1900;  decided  November  13,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Janu- 
ary 28,  1898,  affirming  a  judgment  in  favor  of  plaintiflEs 
entered  upon  a  verdict. 

A.  T,  Clearwater  for  appellant. 

John  G,  Van  Etten  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Gray,  O'Brien,  Haight,  Cullen  and  Werner, 
J  J.     Not  sitting :  Parker,  Ch.  J.,  and  Landon,  J. 


Susan  Burchell,  Respondent,  v,  Henry  H.  Voght,  Appellant, 
Impleaded  with  Another. 

Burchell  V.  Voght,  85  App.  Div,  190.  affirmed. 
(Argued  October  30,  1900;  decided  November  16,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  21,  1898,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  the  report  of  a  referee. 

Moses  Shire  for  appellant. 

Henry  F.  Allen  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Landon, 
Cullen  and  Werner,  JJ. 
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Lionel    Haoenaebs,  Respondent,   v.  Robebt   Hebbst, 
Appellant. 

Elagenaers  y.  Berbst,  80  App.  Div.  546,  affirmed. 
(Argued  October  30,  1900;  decided  November  16,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
June  18,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

Henry  L.  Scheiierma/n,  and  Herbert  R.  Lvrnhv/rger  for 
appellant. 

Welton,  C,  Percy  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Pabkee,  Ch.  J.,  Gbay,  O'Bbien,  Haight,  Landon, 
CuLLEN  and  Webneb,  JJ. 


James  H.  Hummel,  Respondent,  v.  Isaac  Stebn  et  al., 
Appellants. 

Hummel  v.  Stem,  21  App.  Div.  544,  affirmed. 
(Argued  October  30,  1900;  decided  November  16,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Novem- 
ber 16,  1897,  aftirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new  trial. 

Hen7*y  Z.  Scheuerman  and  Herbert  R,  Lirnlmrger  for 
appellants. 

Branson  Winthrop^  H  Z.  Stimaon  and  G,  B.  MacCorriber 
for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabkeb,  Ch.  J.,  Gbay,  O'Bbien,  Haight,  Landon, 
CuLLEN  and  Webneb,  JJ. 
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The  Glens  Falls  Papeb  Mill  Company,  Appellant,  v. 
Spencer  Tbask  et  al.,  Eespondents. 

Glens  Falls  Riper  Mill  Go.  v.  Trash,  29  App.  Div.  449,  affirmed. 
(Argued  October  80,  1900;  decided  November  16,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June  1, 
1898,  affirming  a  judgment  in  favor  of  defendants  entered  upon 
the  report  of  a  referee. 

WiUiarn  G.  Wilson  for  appellant. 

Wdton  C.  Percy  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Landon, 
CuLLEN  and  Werner,  J  J. 


Charles  H.  Keep  et  al..  Individually  and  as  Executors  of 
Roger  W.  Keep,  Deceased,  Eespondents,  v.  Maurice  G. 
Walsh  et  al.,  Appellants. 

Keefp  V.  Walsh,  83  App.  Div.  643,  affirmed. 

(Submitted  October  31,  1900;  decided  November  16,  1900.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  October  24, 1898,  affirming  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  verdict  directed  by  the  court. 

The  questions  certified  were  as  follows : 

1.  Upon  the  undisputed  facts  in  this  case,  are  the  plaintife 
entitled  to  recover  against  the  defendants  ? 

2.  The  facts  in  this  case  being  undisputed,  are  the  defend- 
ants liable  for  the  acts  of  their  servant,  Conniff,  who  caused 
the  injury  to  plaintiffs'  property  for  which  the  judgment  herein 
was  recovered  ? 

3.  Should  the  judgment  herein  be  reversed,  with  costs  in  all 
the  courts  ? 
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P.  F.  King  ior  appellants. 
E,  J.  Taylor  for  respondents. 

Judgment  affirmed,  with  costs,  the  first  two  questions  cer- 
tified answered  in  the  affirmative,  the  third  in  the  negative ; 
no  opinion. 

Concur :  Parkeb,  Ch.  J.,  Gray,  O'Brien,  Haight,  Lani^on, 
CuLLEN  and  Werner,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  John  D. 
Elwell,  Appellant,  -w.  The  Manhattan  Chess  Club, 
Ee^pondent. 

T&ypU  ex  rel,  ElweU  v.  Manh,  Chess  Club,  84  App.  Div.  631,  affirmed. 
(Argued  November  2,  1900;  decided  November  16,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  9,  1898,  affirming  a  judgment  dismissing  an  altern- 
ative writ  of  mandanus  directing  the  defendant  to  reinstate 
the  relator  as  a  member  of  the  Manhattan  Chess  Club  or  to 
show  cause  to  the  contrary,  entered  upon  a  decision  of  the 
court  at  a  Trial  Term  without  a  jury. 

Coiiwat/  (&  Weaihrook  for  appellant. 

RoBcoe  H,  Ghanning  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  H aight,  Landon, 
Cullen  and  Werner,  J  J. 


M^RiA  L.  TiFFT,  as  Executrix  of  John  V.  Tifft,  Deceased, 
et  aL,  Respondents,  v.  The  City  of  Buffalo,  Appellant. 

Tijft  V.  City  of  Buffalo,  25  App.  Div.  876,  affirmed. 
(Argued  November  2.  1900; .  decided  November  16,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  Feb- 
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ruary  10,   1898,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  the  report  of  a  referee. 

W,  H,  Ouddehach  for  appellant. 

Geo.  Wadsworth  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch,  J.,  Gray,  O'Brien,  Haight,  Landon, 
CuLLEN  and  Werner,  JJ. 


The  Breckenridge  Company,  Limited,  Respondent,  'o,  James 
D.  Perkins  et  al..  Appellants. 

(Submitted  November  12,  1900  ;  decided  November  16,  1900,) 

Motion  for  reargument  denied,  with  ten  dollars  costs,  and 
the  record  corrected  so  as  to  show  that  the  chief  judge  did 
not  sit  in  the  case  according  to  the  fact,  the  report  in  that 
respect  being  a  clerical  error.     (See  163  N.  Y.  563.) 


Church  of  St.  Stanislaus,  Respondent,  v.  Algemeine 
Verein,  Appellaiit. 

Churehof  8t,  Stanislaus  v.  Algemeine  Verein,  31  App.  Div.  183,  affirmed. 
(Argued  October  9,  1900;  decided  November  20. 1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
9, 1898,  aflSrming  a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term. 

Edward  C,  James^  Ahram  L  Elkus  and  David  T,  Davis 
for  appellant. 

George  M.  Van  Hoeaen  and  Denis  A.  SpeUisay  for 
respondent. 

Judgment  aflSrmed,  with  costs ;  no  opinion. 
Concur:  Parker,   Ch.   J.,   O'Brien,  Bartlett,   Haioht^ 
Martin,  Vann  and  Landon,  J  J. 


MEMOKANDA. 


607 


The  Tbavelbbs'  In8URa.noe  Company,  Kespondent,  v.  Ann 
Healey  et  al.,  Eespondeiits  ;  Samuel  A.  Peterson,  as  Sur- 
viving Partner  of  Peterson  &  Packer,  Appellant. 

Traveler^  Ins.  Co.  v.  Healey,  25  App.  Div.  53,  affirmed. 
(Argued  October  11,  1900;  decided  November  20,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  March 
14,  1898,  modifying  and  affirming  as  modified  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

George  R,  Donnan  for  appellant. 

Charles  E.  Patterson^  C.  C,  Van  Kirh  and  George  H, 
Mallory  for  respondents. 

Judgment  affirmed,  on  opinion  of  Landon,  J.,  below,  with 
separate  bills  of  costs  in  this  court  to  the  plaintiff  and  to 
defendant  Ann  Healej  as  against  defendant  Peterson. 

Concur:  Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight, 
Martin  and  Vann,  J  J.     Not  sitting :  Landon,  J. 


Jane  McDonald,  Respondent,  v.  The  Metropolitan  Life 
Insurance  Company,  Appellant. 

Melhnald  v.  Metropolitan  L.  Ins.  Co.,  25  App.  Div.  681,  affirmed. 
(Argued  October  12,  1900;  decided  November  20,  ICOO.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  Feb- 
ruary 18,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new.  trial. 

Frank  S,  Cdbum  for  appellant. 

J.  N,  Ham^mond  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,  Ch.  J.,  O'Brien,    Bartlett,  Haight, 
Martin,  Vann  and  Landon,  JJ. 
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Adolfo  Casola,  Respondent,  v.  Francisco  Vasquez,  Appel- 
lant, Impleaded  with  Another. 

Ccuda  V.  Kugelman,  83  App.  Div.  428.  affirmed. 
(Argued  October  12,  1900;  decided  November  20.  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  Novem- 
ber 15, 1898,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new  trial, 

WiUixim  H.  Blymyer  for  appellant. 

Richard  Z.  Sweezy  and  C.  W,  Bennett  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  of  Patterson, 
J.,  below. 

Concur:  Parker,  Ch.  J.,  O'Brien,  Bartlbtt,  Haight, 
Martin,  Vann  and  Landon,  JJ. 


John  Duffy,  Respondent,  v,  Isabella  M.  Burton,  Appellant. 

Duffy  V.  Burton,  20  App.  Dlv.  51,  affirmed. 

(Submitted  October  12,  1900;  decided  November  20,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entei-ed 
August  31,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Robert  McC,  Robinson  for  appellant. 

WUliam  Roiner  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haioht, 
Martin,  Vann  and  Landon,  JJ. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  AccoDnts  of 
Albert  C.  Hall  and  Thomas  G.  Kitoh,  Appellants,  as 
Trustees  of  Alvah  Hall,  Deceased. 

Isabel  M.  Hall  et  al.,  Kespondents. 

(Submitted  November  12,  1900;  decided  November  20,  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.     (See 
164  N.  Y.  196.) 


In  the  Matter  of  the  Application  for  the  Revocation  of  the 
Probate  of  the  Last  Will  and  Testament  of  John  Keeff, 
Deceased. 

Anna  M.  Miller  et  al.,  Appellants;  William  W.  Grey,  as 
Executor  of  John  Keefe,  Deceased,  et  al..  Respondents. 

(Submitted  November  12,  1900;  decided  November  20,  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.     (See 
164  N.  Y.  352.) 


Wallace  Swart,  Respondent,  v.  The  Village  of  Saratoga 
Springs,  Appellant. 

Swart  V.  ViL  of  Saratoga  Springs,  26  App.  Div.  622,  affirmed. 
(Argued  October  12,  1900;  decided  November  20,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
7,  1897,  affirming  a  judgment  in  favor  of  plaintiff  entered 
npon  a  verdict. 

Joseph  P.  Brennan  for  appellant, 

H,  C.  Todd  and  Edgar  T,  Brackett  for  respondent. 

Vann,  J.  This  case  presents  no  question  but  what  was 
presented  and  decided  in  three  appeals  recently  before  this 
court.     {Moody  v.  Village  of  Saratoga  Springs^  17  App.  Div. 
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207 ;  163  N.  Y.  581 ;  Davis  v.  Village  of  Saratoga  Springe^ 
17  App.  Div.  623 ;  163  K  Y.  581 ;  Zasher  v.  Village  of 
Saratoga  Springs,  17  App.  Div.  624;  163  N.  Y  582.)  It 
belongs  to  the  same  series  and  rests  on  the  same  facts.  The 
appellant  did  not  try  to  distinguish  this  case  from  the  others, 
but  submitted  it  without  argument,  after  stating  that  the  ques- 
tions were  in  all  respects  like  those  presented  in  the  Moody^ 
Davis  and  Lasher  cases. 

The  judgment  should  be  affirmed,  with  costs,  on  the 
authority  of  Moody  v.  Village  of  Saratoga  Springs  (163  N» 
Y.  581). 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight  and  Mabtin, 
JJ.,  concur ;  Landon,  J.,  not  sitting. 

Judgment  affirmed. 


INDEX. 


ABATEKEKT. 

SurtfivcU  of  Action  for  Death  by  Negligence  after  Death  of  Administrator 
who  woe  Sole  Next  of  Kin  of  Decedent.  An  action  brought  by  the  sole 
administrator  and  next  of  kin  of  a  decedent  under  section  1902  of  the 
Code  of  Civil  Procedure  for  negligently  causing  the  death  of  his  intestate, 
survives  the  death  of  such  sole  administrator  and  next  of  kin,  and  his 
personal  representative  may  be  substituted  as  plaintiff  therein,  since  the 
right  of  action  given  by  that  section  is  to  recover  damages  for  wrongs 
done  to  the  property,  rights  or  interests  of  the  beneficiaries  thereof  and 
not  for  injuries  to  the  person  of  the  decedent  and,  therefore,  is  a  property 
right  which  is  not  affected  by  the  beneficiary's  death  but  becomes  a  part 
of  his  estate.    Matter  of  Meekin  v.  B,  H.  R.  B,  Co,  145 

ACADEICIC  aUESTION. 

Power  of  corporation  counsel  in  cities  other  than  New  York,  to  confess 
Judgment,  is  not  an  academic  question. 
See  Appeal,  7. 

ADMINISTBATOBS. 

Action  for  negligence  by  sole  administrators  and  next  of  kin. 
See  Abatement. 

ADVEBSE  POSSESSION. 

Ouster  —  conveyance  of  entire  estate  by  one  tenant  in  common. 

See  Tenants  in  Common,  3. 

AUMONT. 

In  action  to  annul  a  marriage. 

See  Husband  and  Wipe. 

ALLOWANCE. 

Of  appeal,  does  not  affect  its  disposition. 

See  Appeal,  19. 

Extra,  when  plaintiff  recovers  less  than  fifty  dollars. 
See  Costs. 

APPEAL. 

1.  Non-retiewaMe  Order  of  Beoerwl  in  Criminal  Caee.  An  order  of  rever- 
sal in  a  criminal  case,  that  does  not,  upon  its  face,  exclude  the  possibility 
that  it  was  based  upon  an  examination  of  the  facts  or  made  as  matter  of 
discretion,  presents  no  question  of  law  reviewable  by  the  Court  of 
Appeals.     People  v.  (/Brien,  57 

2.  Right  to  Attack  Finding  of  Fact  after  Unanimous  Affirmance.  Find- 
ings of  fact  by  the  trial  court  which  have  been  unanimously  affirmed  by 
the  Appellate  Division  cannot  be  questioned  in  the  Court  of  Appeals  as 
against  evidence  or  without  evidence.  Lawrence  v.  Congregational 
Church.  115 

3.  Modification  of  Decree  Distributing  Surplus  in  Foreclosure  Proceedings. 
The  Court  of  Appeals  may,  upon  appeal  from  an  order  of  the  Appellate 
Division  reversing  an  order  of  the  Special  Term  which  confirmed  the 
report  of  a  referee  in  proceedings  to  distribute  the  surplus  arising  upon 
the  foreclosure  of  a  mortgage,  modify  the  order  by  directing  the  payment 
first  out  of  the  surplus  of  an  unpaid  judgment  with  interest  thereon,  against 
a  decedent  in  whose  favor  a  trust  had  been  declared  by  a  grantee  of  the 
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premises,  but  who  by  virtue  of  sections  72,  73  and  129  of  the  Real  Property 
Law  took  the  fee,  the  mere  naked  trust  being  abolished  by  the  statute, 
although  the  referee's  findings  of  fact  did  not  include  the  claim  preferred 
by  the  judgmiint  creditor,  owing  to  the  fact  that  the  referee  held  that  the 
decedent  never  had  title  to  the  property,  and  although  the  order  of  the 
Appellate  Division  distributed  the  surplus  among  the  children  of  the 
decedent,  ignoring  the  judgment  creditor's  claim.      Wendt  \ .  Walsh.      151 

4.  mght  of  Appellant  to  Complain  of  tJie  Testimony  of  his  own  Witnesses, 
Where  plaintiffs  witnesses  have  testified  in  explanation  of  and  as  an 
excuse  for  the  delay  in  shipment  that  it  was  caused  through  plaintiff's 
inability  to  procure  vessels  by  reason  of  a  prejudice  or  discrimination 
existing  against  it  at  the  foreign  port  and  theirs  is  the  only  testimony 
upon  the  subject,  he  cannot  complain  on  appeal  that  their  testimony  hiis 
been  accepted  as  true  and  insist  that  there  is  no  evidence  of  such  prejudice 
or  discrimination  because  his  witnesses  had  assumed  its  existence  without 
stating  the  particular  facts  tending  to  show  it.  Eppens,  Smith  dt  Wiemann 
Co.  V.  Littl^ohn.  187 

5.  Unanimous  Affinnanee  of  Surrogate's  Decree  by  AppelUUe  Dirision. 
Where  a  referee  acquits  testamentary  trustees  of  bad  faith  in  making 
an  investment,  but  holds  them  liable  to  the  cestaisque  trust  on  the  ground 
that  the  character  of  the  investment  was  illegal,  and  his  report  is  con- 
firmed by  the  surrogate,  and  the  hitter's  decree  is  unanimously  affirmed 
by  the  Appellate  Division,  which,  while  it  holds  that  under  the  will  the 
trustees  were  not  limited  to  ordinary  trust  investments,  was  of  the  opinion 
that  the  investment  was  speculative  and  hazardous  and,  therefore, 
improper,  the  Court  of  Appeals  must  affirm  the  judgment,  and  cannot  look 
into  the  evidence  to  see  how  speculative  or  imreasonable  the  investment 
was.     Matter  of  Hall.  196 

6.  When  Question  of  L'lw  Dependent  upon  Djtermination  of  Question  of 
Fact  is  not  Rrcieioable.  The  question  as  to  whether  a  contract  is  void 
under  the  Statute  of  Frauds  is  ordinarily  a  question  of  law  reviewable 
by  the  Court  of  Appeals  under  an  exception  taken  to  a  refusal  to  nonsuit 
upon  that  ground;  but  in  a  case  where  that  question  is  dependent  upon 
the  determination  of  a  question  of  fact,  viz.,  as  to  whether  there  was  a 
consideration  sufficient  to  sustain  the  contract,  and  that  has  been  settled 
by  a  verdict  and  by  a  unanimous  affirmance  by  the  Appellate  Division  of 
the  judgment  entered  thereon,  exceptions  to  the  refusal  to  nonsuit  upon 
that  ground  raise  no  question  which  the  Court  of  Appeals  has  power  to 
review.     Lamkin  v.  Palmer.^  201 

7.  When  Question  is  not  Academic.  An  enactment  by  the  legislature 
prohibiting  in  express  terms  the  corporation  counsel  of  the  city  of  New 
York  from  making  an  offer  of  judgment  against  the  city,  does  not  render 
the  ouestion  of  the  power  of  a  corporation  counsel  to  confess  judgment 
academic  as  to  cases  arising  prior  to  its  passage  or  as  to  cases  arising  in 
other  cities  of  the  state.    Bash  v.  O'Brien.  205 

8.  Presumption  of  Beversal  upon  Questions  of  Txiw  —  Code  of  Civ.  Pro. 
%  1338.  An  order  of  the  Appellate  Division  reversing  a  judgment 
of  the  Special  Term  and  granting  a  new  trial  which  does  not  state  that 
the  reversal  was  upon  the  facts,  must  be  presumed  to  have  been  made  on 
(questions  of  law;  and  where  the  record  discloses  no  errors  in  the  recep- 
tion or  rejection  of  evidence,  or  in  material  findings  of  fact  unsupported 
by  any  evidence,  or  in  conclusions  of  law  not  sustained  by  the  facts  found, 
it  must  be  reversed,  and  the  judgment  of  the  Special  Term  affirmed.  JVeu- 
man  v.  JV.  Y.  Mut.  S.  cfe  L.  Assn.  248 

9.  Assumption  as  to  Theory  of  Recovery.  Where  a  plaintiff  seeks  to 
recover  upon  one  of  two  theories,  and  the  amount  of  the  verdict  depends 
upon  which  theory  the  jury  finds  to  be  in  accord  with  the  faicts,  their  ver- 
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diet  for  the  plaintiff  in  one  of  the  amounts  U  to  be  taken  as  establishing  the 
theory  which  would  entitle  the  plaintiff  to  that  amount,  and  the  questions 
to  be  decided  upon  appeal  are  those  which  depend  upon  that  assumption. 
Lotcenstein,  v.  Lombard,  Ayres  cfe  Co,  324 

10.  Presumption  of  Retei'sal  upon  Question  of  Law  —  Code  of  Civ.  Pro. 
§§  1338,  1361.  An  order  of  the  Appellate  Division  which  reverses  a 
surrogate's  decree  revoking  probate  of  a  will,  which  does  not  state  that 
the  reversal  was  upon  the  facts,  must  be  reversed  if  the  record  discloses 
no  error  of  law  and  the  decree  of  the  surrogate  affirmed.  Matter  of 
Keefe.  352 

11.  Beversal  by  Appellate  Division  without  Awarding  New  Trial.  A 
reversal  of  a  judgment  of  the  trial  court  by  tlie  Appellate  Division  with- 
out awarding  a  new  trial,  but  ordering  a  referee  to  take  certain  proof  and 
report  it  to  the  Special  Term,  with  a  direction  for  final  judgment  thereon, 
is  unauthorized  and  irregular,  and  must  be  set  aside,  van  Beuren  v. 
Wot/ierspoon.  868 

12.  Presumption  as  to  Reversal  upon  Questions  of  Law.  A  reversal  of 
a  judgment  of  the  trial  court  by  the  Appellate  Division  must  be  pre- 
sumed under  the  Code  of  Civil  Procedure,  section  1338,  to  have  been 
made  upon  questions  of  law,  when  the  order  of  reversal  contains  no  state- 
ment that  the  judgment  was  reversed  upon  the  facts.  Id. 

13.  Reversal  of  Judgment  Dismissing  Complaint,  A  judgment,  dismiss- 
ing the  complaint  for  lack  of  diligence  or  effort  upon  the  part  of  the 
plaintiffs  to  procure  a  valuation  of  property  in  the  manner  prescribed 
bv  a  lease,  cannot  be  reversed  by  the  Appellate  Division  upon  the  law, 
although  it  might  have  been  reversed  upon  the  facts  unless  the  judgment 
was  without  any  evidence  to  support  it.  Id. 

14.  Intermediate  Order -- Code  Civ.  Pro.  §§  999,  1316^  Remittance  of 
Case  for  Cotisidei'ation  by  Appellate  Division.  An  order  denying  a  motion 
for  a  new  trial  upon  the  minutes  upon  the  grounds  specified  in  section 
999  of  the  Code  of  Civil  Procedure,  is  an  intermediate  order  within  the 
meaning  of  section  1316;  and  an  order  of  the  Appellate  Division,  striking 
out  from  a  notice  of  appeal  thereto  a  statement  of  appellant's  intention 
to  bring  up  for  review  the  order  denying  the  motion  for  a  new  trial,  must 
be  revei-sed  and  the  case  remitted  to  the  Appellate  Division  to  consider 
the  questions  brought  up  by  the  notice  of  appeal  which  were  not  passed 
upon  by  that  court.     I'aylor  v.  Smith.  399 

15.  Dismissal  of  Counterclaim  on  tJie  Ground  that  tlie  Facts  Stated  do 
not  Constitute  a  Cause  of  Action,  Where,  in  an  action  by  the  manu- 
facturer for  a  balance  due  on  account  of  goods  sold  and  delivered,  the 
dealers  interposed  a  counterclaim,  alleging  a  breach  of  the  plaintiff's 
implied  contract  to  furnish  them  with  goods,  a  dismissal  of  the  counter- 
claim, on  the  ground  that  the  facts  stated  did  not  constitute  a  cause  of 
action,  after  defendants  had  opened  their  case  to  the  jury,  had  entered 
upon  their  evidence  and  had  shown  that  the  plaintiff  had  sold  and  trans- 
ferred his  business,  is  erroneous,  where  the  motion  to  dismiss  was  not  based 
upon  any  insufficiency  of  the  evidence,  but  upon  the  ground  that  there 
was  no  such  implied  contract,  and  the  record  does  not  show  that  the 
defendants  had  closed  their  case  when  the  dismissal  was  made.  Ellis  v. 
MiUer.  434 

16.  Granting  New  Trial  in  Capital  Case  for  Error  not  Excepted  tol  The 
power  conferred  upon  the  Court  of  Appeals  by  section  528  of  the  Code 
of  Criminal  Procedure  to  order  a  new  trial  when  the  judgment  is  of  death, 
if  satisfied  that  the  verdict  was  against  the  weight  oi  evidence,  or  against 
law,  or  that  justice  requires  a  new  trial,  whether  any  exception  shall  have 
been  taken  or  not  in  the  court  below,  may  be  properly  exercised  when 
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it  is  apparent  that  the  defendant  has  suffered  gross  injustice  by  the 
admission  of  incompetent  evidence  upon  the  main  and  vital  issue,  even 
though  the  defendant's  counsel  failed  to  object  to  its  reception:  but  the 
provision  of  the  Code  was  not  intended  to  relieve  counsel  of  the  duty  of 
objecting,  and  in  case  their  objection  is  overruled,  of  taking  an  excep- 
i  on,  to  the  admission  of  incompetent  evidence.     People  v.  Kennedy.     449 

17.  W/ien  New  Trial  Will  not  be  Granted.  The  power  conferred  by  that 
section  upon  the  Court  of  Appeals  is  a  power  to  be  exercised  or  withheld 
in  its  discretion,  and  where  that  court  is  satisfied  that  the  accused  has 
had  a  fair  trial  and  that  he  is  guilty  of  the  crime  charged,  a  new  trial 
will  not  be  granted.  Id. 

18.  Non-reviewable  Order  of  Appellate  Division  Crranting  New  Trial.  An 
order  of  ihe  Appellate  Division  granting  a  new  trial  in  an  action  tried 
before  a  jury,  where  there  is  a  conflict  in  the  evidence  and  the  order  may 
have  been  based  upon  the  insufficiency  of  the  evidence,  is  not  reviwwable 
by  the  Court  of  Appeals,  unless  it  appears  from  the  record  that  the  order 
denying  a  new  trial  w«is  affirmed  as  to  the  facts  or  the  appeal  therefrom 
dismi)scd.     Caponigriv.  Aliieri.  476 

19.  Allowance  of  Appeal  from  Non-reviewable  Ordei'  Does  not  Affect  its 
Disposition.  The  allowance  by  the  Appellate  Division  of  an  appeal  to 
the  Court  of  Appeals  does  not  require  the  adoption  of  any  different  rule 
in  determining  the  questions  thus  brought  before  it  from  that  enforced  in 
ordinary  cases  where  no  such  allowance  is  necessary,  and  where  the 
appeal  is  from  an  order  not  reviewable,  it  must  be  dismissed  notwith- 
standing its  allowance.  Id. 

20.  The  Appellate  Division  lias  no  Authority  to  Reverse  by  Modifying  a 
Portion  of  an  Order  not  Appealed  From.  Where  it  appears  upon  the  face 
of  an  order  of  the  Appellate  Division  that  upon  an  appeal  from  an  order 
of  the  Special  Term  it  reversed  a  portion  thereof  ordering  a  new  trial, 
which  was  not  appealed  from,  by  modifying  it  and  directing  that  the 
trial  be  continued  before  a  different  referee  than  that  named  in  the 
Special  Term  order,  the  appellant  has  the  right  to  insist  in  the  Court  of 
Appeals  upon  an  appeal  thereto  from  an  affirmance  by  the  Appellate 
Division  of  the  judgment  obtained  against  him  upon  the  trial  had  in 
pursuance  of  such  order,  that  the  order  was  in  excess  of  the  authority 
of  the  Appellate  Division,  and,  hence,  that  the  proceedings  based  thereon 
were  illegal.     Ferguson  v.  Bruckman.  481 

21.  All  Grounds  Relied  upon  for  Dismissal  Must  be  Specified  on  First 
Motion  Therefor.  Where  a  motion  has  been  made  for  the  dismissal  of 
an  appeal  to  the  Court  of  Appeals,  a  subsequent  motion,  based  upon 
grounds  which  were  not  brought  to  the  attention  of  the  court  upon 
the  first  motion,  must  be  denied;  since  a  party  may  not  make  as  many 
separate  motions  to  dismiss  an  appeal  as  he  has.  or  supposes  he  has,  dis- 
tinct grounds  therefor,  but  must  instead  assign  on  his  first  motion  all  the 
reasons  that  he  relies  upon  for  a  dismissal.  Id. 

22.  Review  of  Finding  oj  Fact  —  Unanimous  Affirmance  by  Appellate 
Division.  The  unanimous  affirmance  by  the  Appellate  Division  of  a 
judgment  against  a  bank  in  favor  of  a  depositor  for  a  balance  on  his 
account  without  deducting  the  amount  by  which  checks  were  raised  by 

.  his  bookkeeper,  withdraws  from  the  review  of  the  Court  of  Appeals  the 
evidence  upon  which  the  trial  court  based  its  finding  that  the  pkintiff  was 
not  negligent  in  the  examination  of  his  accounts;  and,  if  there  is  no  finding 
of  fact  inconsistent  with  the  finding  as  to  negligence,  the  court  cannot  review 
that  finding,  notwithstanding  the  defendant's  contention  that  a  proved 
and  uncontradicted  fact  which,  however,  the  court  did  not  find,  conclu- 
sively established  the  plaintiff's  negligence,  no  exception  to  the  omission  to 
find  that  fact  having  been  taken.     Clark  v.  Nat.  Shoe  d:  LecUJier  Bank,    498 
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23.  Gomtruction  of  Finding,  A  finding  by  the  trial  court  in  an  action 
by  a  depositor  against  a  bank  for  a  balance  due  without  deducting  the 
amount  by  which  checks  were  raised  by  his  bookkeeper,  that  on  a  speci- 
fied date  the  *'  plaintiff  discovered  the  said  forgeries  and  notified  the 
defendant  thereof  with  due  diligence."  taken  in  connection  with  the 
further  finding  that  the  plaintiff  **  was  in  no  way  negligent "  in  his  exami- 
nation of  the  accounts  stated  by  the  bank,  imports  that  the  plaintiff 
objected  within  a  reasonable  time  to  the  accounts  stated  by  the  bank.  Id, 

Modification  of  decree  distributing  surplus  in  foreclosure  proceedings. 
See  Trusts,  2. 

Modification  of  decree  protecting  trustees. 
ike  Trusts,  6. 

When  error  in  sustaining  witness'  claim  of  privilege  not  prejudicial. 
See  Witness,  3. 

APPELLANT. 

Right  to  complain  on  appeal  of  testimony  of  his  own  witness. 
See  Appeal,  4. 

APPELLATE  DIVISION. 

Unanimous  affirmance  of  findings  of  fact. 
See  Appeal,  2. 

Modification  of  order  of  Appellate  Division  reversing  order  distributing 
surplus  in  foreclosure  proceedings. 
See  Appeal,  3. 

Unanimous  aflSrmance  of  surrogate's  decree. 
See  Appeal,  5. 

Unanimous  afllrmance  as  to  consideration  to  sustain  contract. 
See  Appeal,  6. 

.     Omission  to  state  in  order  that  reversal  was  upon  the  facts. 
See  Appeal,  8,  10,  12. 

Has  no  authority  to  reverse  by  modifying  a  portion  of  an  order  not 
appealed  from. 

See  Appeal,  20. 

Unanimous  affirmance  by,  not  reviewable  when  no  finding  of  fact  is 
inconsistent  with  the  finding  qt  law,  and  the  failure  to  find  other  proved 
facts  is  not  excepted  to. 

See  Appeal,  22. 

ASSESSMENT. 

For  local  improvement  —  defect  apparent  on  face  of  proceedings. 
See  Municipal  Corporations,  1. 

Waiver  of  constitutional  objection  to  mode  of  assessment. 
See  Municipal  Corporations,  2. 

Irregularity  in  proceeding  for  street  improvement  cured  by  statute. 
See  Municipal  Corporations,  3. 

Variance  between  petition  and  ordinance  as  to  kind  of  paving  material. 
See  Municipal  Corporations,  4. 
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1.  Amgnment  of  Mecfumic's  Lien — Counterclaim  or  Set-off  Availetble 
against  Assignee  —  Effect  of  New  Contract  between  Owner  aiid  Assignor, 
An  owner,  who,  after  the  termination  of  the  original  building  contract 
without  the  fault  of  the  builder,  and  after  the  latter  had  commenced  an 
action  to  foreclose  his  mechanic's  lien  and  had  assigned  the  lien  and  cause 
of  action,  but  without  knowledge  of  the  assignment,  entered  into  a  new 
contract  with  the  assignor  with  reference  to  the  same  subject-matter,  is 
not  entitled  to  set  on  against  the  assignee  any  damages  arising  out  of 
the  assignor's  failure  to  perform  the  new  contract,  but  is  entitled  to  set  oflf 
whatever  he  actually  paid  to  the  assignor  upon  the  assigned  claim,  after 
the  assignment,  in  good  faith  and  without  notice.  Lawrence  v.  Congrega' 
tional  Church,  115 

2.  Waiver  of  Defect  of  Parties.  A  defect  of  parties  to  an  action  by 
an  assignee  of  a  mechanic's  lieu  to  foreclose  the  same,  arising  from  the 
failure  to  join  a  prior  assignee,  to  whose  assignment  plaintiffs  assignment 
was  expressly  subject,  is  waived  where  the  attention  of  the  trial  court  is 
not  in  any  manner  or  form  directed  to  the  point  at  the  trial.  Id. 

3.  Action  by  Assignee,  of  Claim  Assigned  as  Collateral  Security  —  J^ate  of 
Accounts — Burden  of  .Proof.  The  assignee  of  a  claim  under  a  written 
assignment  which  vests  the  legal  title  in  him,  though  as  security  for  a 
debt,  is  not  bound  in  an  action  against  the  debtor  to  prove  the  existence 
of  a  debt  from  the  assignor  to  himself,  a^3  the  state  of  accounts  between 
the  assignor  and  assignee  does  not  concern  the  defendant,  or,  if  it  does, 
the  burden  is  upon  him  to  prove  such  a  state  of  facts  as  would  render  the 
assignment  inoperative  or  reinvest  the  assignor  in  equity  with  the  bene- 
ficial ownership  of  the  claim.  Id, 

4.  Order  Substituting  Assignee  a>s  Plaintiff — Effect  as  an  Abjudication 
of  Right  to  Prosecute  the  Action.  An  order,  made  upon  notice  to  defend- 
ant, substituting  the  assignee  of  a  claim  under  an  assignment  as  collat- 
eral security  as  plaintiff  in  place  of  the  assignor  is,  in  effect,  an  adjudi- 
cation that  the  assignee  has  such  an  interest- in  the  claim  under  the 
assignment  as  entitles  him  to  prosecute  the  action.  Id. 

5.  Evidence  —  Parol  Evidence  to  Sustain  Agreement  for  Extra  Com- 
pensation to  Assignee  for  Creditors.  Parol  proof  tending  to  show  that 
the  extm  compensation  to  an  assignee  for  creditors,  stipulated  for  in 
a  writing  executed  by  the  assignor  after  the  assignment,  was  reason- 
able or  proper,  is  wholly  inadmissible  in  determining  whether  the  agree 
ment  to  pay  the  extra  compensation  is  valid  in  its  general  scope  aud 
purpose,  since  the  law  impressed  upon  the  paper,  as  soon  as  it  was  made 
and  delivered,  a  legal  character  which  followed  it  for  all  time  without 
regard  to  the  opinion  which  the  assignee  or  his  witnesses  had  with  respect 
to  its  operation,  whether  fair  and  reasonable  or  otherwise.  Carpenter  v. 
Taylor.  ^  171 

6.  Agreement  Void  for  Want  of  Consideration.  An  agreement  between 
an  assignor  and  assignee  for  creditors,  subsequent  to  the  execution 
of  the  assignment,  for  the  payment  of  extra  compensation  to  the  assignee, 
is  void  for  want  of  consideration  where  the  only  consideration  claimed  is 
the  obligation  of  the  assignee  to  administer  the  trust  to  the  best  of  his 
knowledge,  skill  and  ability,  since  he  was  already  bound  to  do  that.     Id. 

7.  Agreement  Invalid  as  against  Public  Policy.  Such  an  agreement 
is  invalid  on  the  ground  of  public  policy,  since  the  disability  of  a 
trustee  to  bargain  with  the  beneficiary  for  a  share  or  interest  in  the  prop- 
erty, whether  in  the  form  of  compensation  or  otherwise,  is  absolute  in 
order  to  avoid  the  possibility  of  fraud.  Id. 

8.  Assignee  for  Creditors  is  within  Prohibition  against  Eeceiving  Greater 
Compensation  tJian  Allowed  by  Law.  —  Code  of  Civ.  Pro.  ^  3380.  An 
assignee  for  creditors  is  within  section  3380  of  the  Code  of  Civil  Proced- 
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ure,  forbidding  an  officer  or  otlier  person,  to  whom  a  fee  or  other  com- 
pensation is  allowed  by  law  for  any  service,  to  charge  or  receive  a  greater 
fee  or  reward  for  that  service  than  is  so  allow^ed,  and,  therefore,  an 
agreement  to  pay  such  extra  compensation  creates  no  binding  obligation. 

Id. 
ATTORNEY  AND  CLIENT. 

1.  Wfien  Client  CliargeoMe  with  Kriowledge  Acquired  hy  Attorney.  Where 
the  attorney  of  an  attaching  creditor  who  has  levied  upon  the  interest 
of  his  debtor  in  stock  pledged  as  collateral  security  for  a  loan  by  a 
third  person,  subsequently  acts  as  attorney  for  the  lender  in  making  a 
sale  of  the  stock  at  public  auction  to  pay  the  loan,  at  which  sale  the 
attaching  creditor  bias  in  the  stock  for  an  amount  sufficient  to  pay  the 
loan  and  expenses  of  sale,  the  attorney  must  be  considered  as  the  agent 
for  both  creditors  in  making  the  siile,  and  the  creditor  so  purchasing  is 
bound  by  any  invalidity  of  the  sale  in  respect  of  demand  or  notice  of 
which  the  attorney  haa  knowledge.     McCutcJieon  v.  Diitman.  355 

2.  Waicer  of  Lien  bi/  Declaration  of  Trust.  An  attorney  who  makes  a 
formal  and  explicit  declaration  of  trust  in  favor  of  his  client,  with  the 
statement  that  he  holds  property,  which  was  the  proceeds  of  a  judgment 
recovereci  through  him,  for  the  purposes  expressed  in  said  judgment,  and 
in  no  other  tray,  and  that  upon  the  conveyance  of  the  property  to  8Uv:li 
persons  as  the  centui  que  trust  may  designate,  he  will  pay  over  the 
proceeds  of  the  sale  to  the  latter,  expressly  waives  any  general  or 
specitic  lien  he  may  have  had  thereon  for  services  rendered  as  attorney 
to  the  cestui  que  trust.     West  v.  Bacon.  425 

BILLS,  NOTES  AND  CHECKS. 

1.  Promissory  Note  —  Liahility  for  Indorsement  hefoi'e  Delivery  to  Payee. 
Where  a  note  is  indorsed  before  its  delivery  to  the  payee  at  the  request 
of  the  maker,  the  indorser  knowing  before  such  indorsement  that  his 
name  is  required  by  the  payee  as  a  condition  of  making  the  loan  to,  or 
procuring  it  for,  the  maker  and  as  security  for  its  payment,  the  indorser 
is  placed  in  the  same  relation  to  the  payee  as  if  he  had  indorsed  by 
express  agreement  with  him,  and  is  liable  as  first  and  not  as  second 
indorser.     Davis  v.  Bly.  527 

2.  Presumption  Arising  from  Face  of  Note  not  Conclusice.  The  presump- 
tion arising  from  the  face  of  a  note  that  one  who  indorsed  the  same 
before  delivery  to  the  payee  is  not  liable  to  the  latter,  is  not  conclusive 
and  may  be  overcome  by  evidence  that  he  intended  to  become  liable  as 
first,  and  not  as  second,  indorser.  Id. 

Written  agreement  to  pay  debt  of  third  party,  not  a  promissory  note. 

See  Contract,  7. 
When  parties  liable  on  firm  note  outside  of  firm  business. 

See  Partnership. 

When  payee  chargeable  with  notice  of  incapacity  of  drawer  of  check 
and  liable  to  restoration. 

See  Money  Had  and  Received. 

BONDHOLDEBS. 

Reorganization  by  bondholders'  committee. 

See  Corporations,  2-5. 

BOOKS  OF  ACCOXTNT. 

Entries  not  made  by  witness. 

See  Evidence,  12. 

.     78 
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As  to  reasonable  time  for  performance  of  contract. 
See  Sales,  1,  2. 

CAPITAL  CASE. 

Exceptions  to  incompetent  evidence. 

iSfeje  Crimes,  8. 
When  new  trial  therein  not  granted. 

See  Crimes,  9. 

CHATTEL  MORTGAGE. 

Effect  of  delay  in  filing  mortgage  covering  real  and  personal  estate  on 
its  validity  as  real  estate  mortgage. 
See  Mortgage. 

CIVJLL  SERVICE. 

1.  New  York  City  —  Tenure  cf  Prohationary  Appointee,  Where  one 
has  been  appointed  to  a  position  in  the  civil  service  of  the  city  of  New 
York  for  a  probationary  term,  as  prescribed  by  the  civil  service  rules  of 
that  city,  he  cannot  be  removed  during  such  term  except  for  cause  after 
an  opportunity  to  explain,  and  a  rule  providing  for  his  peremptory  dis- 
charge during  the  term,  without  notice  of  charges  or  an  opportunity 
to  be  heard,  is  invalid,  and  his  peremptory  discharge  thereunder  unlawful. 
People  ex  reh  Kasior  v.  Kearny,  64 

2.  New  York  City  —  Summary  Removal  of  Employees.  Employees 
transferred  to  departments  of  the  city  of  New^  York  pursuant  tc  section 
1536  of  the  Greater  New  York  charter  (L.  1897,  ch.  378),  who  were  not 
subject  to  removal,  without  cause,  before  the  transfer,  are  given  the 
same  security  of  tenure  they  previously  enjoyed,  but  employees  who. 
before  the  transfer,  were  removable  at  the  pleasure  of  the  appointing 
power  may  be  discharged  without  cause  by  the  head  of  the  department 
to  which  they  have  been  transferred.     People  ex  rel.  Percival  v.  Cram,   166 

3.  Dockmasters  are  Public  Officers.  Dockmasters  in  the  department 
of  docks  in  the  city  of  New  York  are  public  officers  and  not  merely 
clerks  or  employees,  Gince  the  captain  and  harbor  masters  of  the  port,  to 
whose  functions  they  succeeded,  were  unquestionably  public  officers,  and 
dockmasters  are  recognized  as  officers  by  section  848  of  the  charter  provid- 
ing that  a  dockmaster  "shall  not  appoint  any  deputy,  or  assistant,  or  dele- 
gate the  powers  of  his  office  to  any  person  or  persons  whatever."  Id. 

4.  Validity  of  Rule  P'oJiihiting  Summary  Removals.  Rule  42  of  the 
regulations  of  the  municipal  civil  service  commission  of  the  city  of 
New  York,  forbidding  the  removal  of  any  person  in  the  classified  serv- 
ice until  a  statement  of  the  causes  of  removal  has  been  filed  with  the 
commission  and  a  copy  of  the  sfime  furnished  to  the  person  sought  to 
be  removed,  and  until  such  person  has  been  afforded  an  opportunity  to 
present  an  explanation  in  wnting,  is  invalid,  so  far  as  it  applies  to  a  pub- 
lic officer,  e.  g.,  a  dockmaster  in  the  department  of  docks,  whose  term  is 
not  prescribed,  since  article  10,  section  3,  of  the  Constitution  provides  that 
when  the  duration  of  an  office  is  not  provided  by  the  Constitution,  it  may 
be  declared  b^r  law,  and  if  not  so  declared  shall  be  held  during  the  pleasure 
of  the  authority  making  the  appointment;  and,  assuming  that  such  was 
the  statutory  intent,  the  legislature  cannot  delegate  its  power  to  prescribe 
the  duration  of  term  and  permanence  of  tenure  of  public  officers  to  the 
civil  service  commission,  nor  can  the  term  of  an  office  be  prescribed  by  its 
regulation.  Id, 

CODE  OF  CrVTL  PBOCEDT7BE. 

1.  S  394  —  Limitation  of  Action  to  Enforce  Penalty,  The  cause  of  action 
to  enforce  the  penaltv  prescribed  for  failure  to  file  the  annual  report  of  a 
corporation  required  by  law,  on  account  of  a  default,  made  before  the 
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maturity  of  bonds  or  interest  coupons  for  the  amount  of  which  it  is  sought 
to  hold  the  directors,  accrues  at  the  dates  respectively  of  the  maturity  of 
the  coupons  and  the  bonds,  as  to  the  directors  then  m  office;  and  the  lia- 
bility of  a  director,  whose  election  and  default  in  filing  the  report  occurs 
after  the  maturity  of  the  debt,  attaches  at  the  time  his  default  is  complete, 
since  the  debt  is  **  then  existing;  **  and  if  the  action  is  begun  within  three 
years  from  the  earlier  date  it  is  within  the  limitation  prescribed  by  section 
S94  of  the  Code  of  Civil  Procedure.    Morgan  v.  Hedstram.  224 

2.  §974  —  Separate  Trial  of  Counterclaim  also  Constituting  a  Defense 
will  not  be  Granted,  Where  the  answer  in  an  action  on  contract  alleges  as 
a  defense  and  also  by  way  of  a  counterclaim  that  the  agreement  was  to 
pay  a  certain  sum  instead  of  that  stated  in  the  contract,  and  that  defend- 
ant's signature  was  procured  through  fraud,  and  demands  the  reformation 
of  the  contract,  a  motion  under  section  974  of  the  Code  of  Civil  Procedure 
that  the  equitable  issue  raised  by  the  pleadings  be  first  tried  by  the  court 
is  properly  denied,  since  the  matter  alleged  as  a  counterclaim,  if  proved, 
also  constitutes  a  defense  and  relieves  the  defendant  as  fully  as  the  allowance 
of  the  counterclaim,  and  the  provisions  of  that  section  have  no  application, 
but  were  intended  to  provide  for  the  mode  of  trial  of  an  issue  arising 
upon  a  counterclaim  in  which  the  facts  alleged  do  not  constitute  a  defense 
and  are  not  available  as  such.     Bennett  v.  Edison  El.  II.  Co.  181 

3.  §  999  —  Appeal  —  Intermediate  Order  —  Remittance  of  Case  for  Con- 
sideration hy  Appellate  Division.  An  order  denying  a  motion  for  a  new 
trial  upon  the  minutes  upon  the  grounds  specified  in  section  999  of  the 
Code  of  Civil  Procedure,  is  an  intermediate  order  within  the  meaning  of 
section  1816;  and  an  order  of  the  Appellate  Division,  striking  out  from  a 
notice  of  appeal  thereto  a  statement  of  appellant's  intention  to  bring  up 
for  review  the  order  denying  the  motion  for  a  new  trial,  must  be  reversed 
and  the  case  remitted  to  the  Appellate  Division  to  consider  the  questions 
brought  up  by  the  notice  of  appeal  which  were  not  passed  upon  by  that 
court.     Taylor  v.  Smith.  399 

4.  §§  1048,  1114— Crimes  — Extra  Panel  of  Jurors— Slieriff*s  Return. 
The  provision  of  section  1174  of  the  Code  of  Civil  Procedure,  requiring 
the  sheriff  to  make  return,  as  prescribed  in  section  1048,  of  the  persons 
drawn  on  an  extra  panel  of  jurors,  applies  to  the  form  and  manner  of  the 
return  and  not  to  the  time,  since  the  requirement  of  section  1048  is  that 
the  return  be  made  at  or  before  the  opening  of  the  court,  which  is  obvi- 
ously impossible  in  case  of  an  extra  panel  drawn  after  the  commencement 
of  the  term;  and  if  the  return  is  actucUv  filed  before  the  court  overrules  a 
challenge  to  the  array  of  the  extra  panel  it  is  in  time.     People  v.  Lammerts. 

137 
§  1316.     See  par.  3,  this  title. 

5.  §  1338  —  Appeal — Presumption  of  Reversal  wholly  upon  Questions  of 
Imw.  An  order  of  the  Appellate  Division  reversing  a  judgment  of  the 
Special  Term  and  granting  a  new  trial  which  does  not  state  that  the 
reversal  was  upon  the  facts,  must  be  presumed  to  have  been  made  on 
questions  of  law;  and  where  the  record  discloses  no  errors  in  the  reception 
or  rejection  of  evidence,  or  in  material  findings  of  fact  unsupported  by 
any  evidence,  or  in  conclusions  of  law  not  sustained  by  the  facts  found, 
it  must  be  reversed,  and  the  judgment  of  the  Special  Term  affirmed. 
Neuman  v.  N.  Y.  Mut.  S.  db  L.  Assn.  248 

6.  Idem  —  Appeal — Presumption  of  Reversal  wliolly  upon  Question  of 
Laic.  An  order  of  the  Appellate  Division  which  reverses  a  surrogate  s 
•decree  revoking  probate  of  a  will,  which  does  not  state  that  the  reversal 
was  upon  the  facts,  must  be  reversed  if  the  record  discloses  no  error  of 
law  and  the  decree  of  the  surrogate  affirmed.     Matter  of  Keefe.  352 
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7.  Idem  —  Presumption  as  to  Reversal  upon  Questions  of  Law.  A  rever- 
s^il  of  a  iudgment  of  the  trial  court  by  the  Appellate  Division  must  be 
presumecl  under  the  Code  of  Civil  Procedure,  section  1338,  to  have  been 
made  upon  questions  of  law,  when  the  order  of  reversal  contains  no  state- 
ment that  the  judgment  was  reversed. upon  the  facts.  Van  Heuren  v. 
Wotherspoon.  368 

§  1861.     See  par.  6,  this  title. 

8.  §  1742  —  Action  to  Annul  a  Marriage  —  Power  of  Supreme  Court  to 
Grant  Alimony  and  Counsel  Fees.  The  Supreme  Court,  in  an  action 
against  a  wife  to  annul  a  ceremonial  marriage,  has,  in  a  proper  case,  as  an 
incident  to  its  jurisdiction  to  entertain  the  action,  power  to  grant  alimony 
and  counsel  fees  pendente  lite,  although  the  provisions  of  the  Code  of  Civil 
Procedure  (§§  1742  et  seq.)  authorizing  and  regulating  actions  to  annul  a 
marriage  are  silent  as  to  alimony  and  counsel  fees.    Iiiggins  v.  Sharp.      4 

9.  §  1902  —  Distribution  of  Damojges  Itecovered  in  Action  for  Causing 
Death  by  Negligence.  The  provisions  of  the  Code  of  Civil  Procedure 
(§§  1902  et  seq.)  authorizing  the  maintenance  of  an  action  where  a  dece- 
dent's death  was  caused  by  a  wrongful  act,  neglect  or  default  and  provid- 
ing for  the  distribution  of  the  damages  recovered,  were  intended  by  the 
legislature  to  create  a  new  cause  of  action  for  the  benefit,  as  a  class,  of 
the  husband  or  wife  and  next  of  kin,  and  when  the  class  consists  of  the 
widow  and  the  father  only,  the  latter  is,  under  section  2732,  subdivision 
7,  entitled  to  share  equally  with  the  widow  in  a  judgment  which  she  has 
recovered  for  her  husband's  death  by  negligence,  proper  deiluction  being 
made  for  the  expenses  of  her  action  and  her  commissions  upon  the 
recovery  as  his  administratrix.     Matter  of  Snedeker  v.  Snedeker,  58 

10.  Idem  —  Survival  of  Action  for  Death  by  Negligence  after  Death  of 
Administrator  wlw  was  Sole  Next  of  Kin  of  Decedent.  An  action  brought 
by  the  sole  administrator  and  next  of  kin  of  a  decedent  under  section 
1902  of  the  Code  of  Civil  Procedure  for  negligently  causing  the  death  of 
his  intestate,  survives  the  death  of  such  sole  administrator  and  next  of 
kin,  and  his  personal  representative  may  be  substituted  as  plaintiff  therein, 
since  the  right  of  action  given  by  that  section  is  to  recover  damages  for 
wrongs  done  to  the  property,  rights  or  interests  of  the  beneficiaries  thereof 
and  not  for  injuries  to  the  person  of  the  decedent,  and,  therefore,  is  a 
property  right  which  is  not  affected  by  the  beneficiary's  death  but  becomes 
a  part  of  his  estate.     Matter  of  Meekin  v.  Brooklyn  Heights  R.  R.   Co.  145 

11.  §  2076  —  Parties  —  Waiver  of  Defect  —  Demurrer.  The  owner  and 
lessor  of  a  railroad  is  not  a  necessary  party  to  a  proceeding  by  mandamus 
against  a  lessee  railroad  company  to  compel  the  restoration  of  a  highway, 
and  if  it  were,  where  the  defect  of  parties  appears  upon  the  face  of  the 
proceedings  and  defendant  fails  to  object  thereto  by  demurrer  under  sec- 
tion 2076  of  the  Code  of  Civil  Procedure,  it  is  waived.  People  ex  rel. 
Bacon  v.  No.  Central  By.  Co.  289 

12.  §  2284  —  Contempt  —  W?ien  One  Payment  of  Fine  Imposed  upon  Set- 
eral  Defendants  for  a  Civil  Contempt  is  a  Satisfaction  as  to  All.  Where  a 
motion  is  made  to  punish  several  defendants  for  a  civil  contempt  in  will- 
fully disobeying  an  injunction  order  directed  to  and  issued  against  all  the 
defendants  proceeded  against,  and  an  order  adjudging  them  guilty  of 
such  contempt  does  not  state  the  actual  loss  or  injury  of  the  plaintiff,  nor 
any  items  from  which  the  amount  thereof  may  be  computed  or  inferred, 
under  subdivision  2  of  section  2284  of  the  Code  of  Civil  Procedure,  a  single 
fine  of  $250  may  be  imposed  upon  all  of  the  defendants  served  in  the  pro- 
ceeding, for  which  each  defendant  is  severally  liable,  and  in  default,  any 
one  and  all  are  liable  to  imprisonment,  but  one  payment  is  a  satisfaction 
as  to  all.     Socialistic  Co-op.  Pub.  Assn.  v.  Kuhn.  473 

§  2732.     See  par.  9,  this  title. 
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18.  ^Z'a^—CoHs— Extra  AU&wanee,  Under  section  3268  of  the  Code  of 
Civil  Procedure,  an  additional  allowance,  not  exceeding  five  per  centum, 
to  the  prevailing  party  is  a  part  of  the  costs  of  the  action  and  may  be 
allowed  to  the  defendant  where  the  plaintiff  recovers  less  than  fifty  dollars. 
United  Pre«»  v.  N.  T,  Press  Co.  406 

14.  §  3280  —  Assignee  for  Creditors  is  within  Prohibition  against  Receiv- 
ing Greater  Compensatioji  than  Allowed  by  Law.  An  assignee  for  creditors 
is  within  section  8280  of  the  Code  of  Civil  Procedure,  forbidding  an  officer 
or  other  person,  to  whom  a  fee  or  other  compensation  is  allowed  by  law 
for  any  service,  to  charge  or  receive  a  greater  fee  or  reward  for  that  serv- 
ice than  is  so  allowed,  and,  therefore,  an  agreement  to  pay  such  extra 
compensation  creates  no  binding  obligation.     Carpenter  v.  Taylor.        171 

CODE  OF  CBIMINAL  PBOCEDUBE. 

1.  §  393  —  Comjnenting  on  Defendant's  Failure  to  Testify —  When  Cured. 
Any  error  resulting  from  comments  by  the  district  attorney,  upon  the 
failure  of  defendant  in  a  murder  trial  to  testify  in  his  own  behalf,  is  cured 
where  the  trial  court,  at  the  defendant's  request,  calls  the  attention  of  the 
jury  to  the  provisions  of  section  393  of  the  Code  of  Criminal  Pnxiedure, 
and  charges  them  that  while  the  defendant  in  all  cases  may  testify  in  his 
own  behalf,  still,  his  neglect  or  refusal  to  do  so  does  not  create  any  pre- 
sumption against  him.     People  v.  Priori.  459 

2.  §528  —  Appeal  —  O  ranting  New  Trial  in  Capital  Case  for  Errornot 
Excepted  to.  The  power  conferred  upon  the  Court  of  Appeals  by  section 
628  of  the  Code  of  Criminal  Procedure  to  order  a  new  trial  when  the 
judgment  is  of  death,  if  satisfied  that  the  verdict  was  against  the  weight 
of  evidence,  or  against  law,  or  that  justice  requires  a  new  trial,  whether 
any  exception  shall  have  been  taken  or  not  in  the  court  below,  may  be 
properly  exercised  when  it  is  apparent  that  the  defendant  has  suffered 
gross  injustice  by  the  admission  of  incompetent  evidence  upon  the  main 
and  vital  issue,  even  though  the  defendant's  counsel  failed  to  object  to  its 
reception;  but  the  provision  of  the  Code  was  not  intended  to  relieve  coun- 
sel of  the  duty  of  objecting,  and,  in  case  their  objection  is  overruled,  of 
taking  an  exception,  to  the  admission  of  incompetent  evidence.  People  v. 
Kennedy,  449 

3.  Idem  —  When  New  Trial  Will  not  be  Granted  in  a  Capital  Case.  The 
power  conferred  by  that  section  upon  the  Court  of  Appeals  is  a  power  to 
be  exercised  or  withheld  in  its  discretion,  and  where  that  court  is  satisfied 
that  the  accused  has  had  a  fair  trial  and  that  he  is  guilty  of  the  crime 
charged,  a  new  trial  will  not  be  granted.  Id. 

C0NSTITT7TI0NAL  LAW. 

1.  Elections —  Renidence  of  Voters  —  Seminary  Students.  Under  section 
8  of  article  2  of  the  Constitution  of  the  state  of  New  York,  residence 
for  the  purpose  of  voting  is  neither  gained  nor  lost  by  a  sojourn  in  a 
seminary  of  learning,  and  the  fact  that  a  student  enters  a  seminary  to  be 
educated  for  a  certain  calling,  and  to  remain  there  after  gmduation  until 
assigned  to  duty,  instead  of  a  fixed  course  of  four  years,  as  is  usual  in 
institutions  of  learning,  does  not.  entitle  him  to  vote  in  the  election  dis- 
trict in  which  such  seminary  is  situated.     Matter  of  Barry.  18 

2.  Municipal  Court  of  tlie  City  of  New  York  is  not  a  new  Local  and 
Inferior  Court  —  JuHsdiction  omr  Foreign  Corporations  —  Constitution, 
Art.  6,  §  18.  The  Municipal  Court  of  the  city  of  New  York  is  a  con- 
tinuation, consolidation  and  reorganization  of  the  District  Courts  of  the 
old  city  of  New  York  and  the  justices'  Courts  in  the  first,  second  and 
third  districts  of  the  old  city  of  Brooklyn  under  a  new  name,  and  is  not 
a  new  local  inferior  court  within  section  18  of  article  6  of  the  Constitu- 
tion authorizing  the  legislature  to  establish  inferior  local  courts,  but 
prohibiting  it  from  "hereafter"  conferring  upon  any  inferior  local  court 
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of  its  creation  any  equity  jurisdiction  or  any  greater  jurisdiction  in  other 
respects  tlian  is  conferred  upon  County  Courts  by  or  under  ''this" 
article;  and  the  provision  of  section  1364  of  "  the  Greater  New  York 
charter,"  that  such  court  shall  have  jurisdiction  '*  of  a  foreign  corporation 
having  an  office  in  the  city  of  New  York,"  does  not  violate  such  consti- 
tutional provision,  but  merely  confers  upon  the  Municipal  Court  the 
jurisdiction  which  had  been  exercised  for  many  years  by  the  local 
tribunals  consolidated  in  that  court.     Worthington  v.  London  G.  db  A.  Co. 

81 

8.  Scope  of  Constitutional  Limitation,  Assuming  that  the  Municipal 
Court  of  the  city  of  New  York  is  a  new  local  court,  the  provision  con- 
ferring upon  it  jurisdiction  *'of  a  foreign  corporation  having  an  office 
in  the  citjr  of  New  York  "  would  not  violate  section  18  of  article  6  of  the 
Constitution,  since  the  limitation  thereby  imposed  upon  the  power  of  the 
legislature  to  confer  jurisdiction  upon  future  inferior  local  courts  relates 
to  the  jurisdiction  as  to  subject-matter,  and  not  as  to  territory,  non-resident 
parties  defendant  or  foreign  corporations.  Id. 

CONTEMPT. 

When  One  Payment  of  Fine  Imposed  upon  Several  Defendants  for  a  Civil 
Contempt  is  a  Satisfaction  as  to  All— Code  Civ.  Pro.  §  2284,  Stdtd.  3. 
Where  a  motion  is  made  to  punish  several  defendants  for  a  cjvil  con- 
tempt in  willfully  disobeying  an  injunction  order  directed  to  and 
issued  against  all  the  defendants  proceeded  against,  and  an  order  adjudg- 
ing them  guilty  of  such  contempt  does  not  state  the  actual  loss  or 
injury  of  the  plaintiff,  nor  any  items  from  which  the  amount  thereof 
may  be  computed  or  inferred,  under  subdivision  2  of  section  2284  of 
the  Code  of  Civil  Procedure,  a  single  fine  of  8250  may  be  imposed  upon 
all  of  the  defendants  served  in  the  proceeding,  for  which  each  defendant 
is  severally  liable,  and  in  default,  any  one  and  all  are  liable  to  imprison- 
ment, but  one  payment  is  a  satisfaction  as  to  all.  Socialistic  Co. -Op. 
Pub.  Assn,  V.  Kvlin.  478^ 

OONTBACT. 

1.  When  Void  for  Want  of  Consideration,  An  agreement  between  an 
assignor  and  assignee  for  creditors,  subsequent  to  the  execution  of  the 
assignment,  for  the  payment  of  extra  compensation  to  the  assignee  is  void 
for  want  of  consideration  where  the  only  consideration  claimed  is  .the 
obligation  of  the  assignee  to  administer  the  trust  to  the  best  of  his  knowl- 
edge, skill  and  ability,  since  he  was  already  boimd  to  do  that.  Carpenter 
V.  Tayl&r.  171 

2.  W/ien  Invalid  as  Against  Public  Policy.  Such  an  agreement  la 
invalid  on  the  ground  of  public  policy,  since  the  disability  of  a  trustee  to 
bargain  with  the  beneficiary  for  a  share  or  interest  in  the  property, 
whether  in  the  form  of  compensation  or  otherwise,  is  absolute  in  order  to 
avoid  the  possibility  of  fraud.  Id. 

8.  W/ie7h  Void,  as  Tending  to  Create  a  Monopoly.  An  agreement, 
between  the  producers  of  nearly  the  whole  product  of  a  commodity 
known  as  Hudson  river  blue  stone  and  of  at  least  ninety  percentum 
of  the  whole  amount  sold,  and  a  company  which  en/a^ages  to  sell  all 
the  marketable  stone  produced  by  them  for  the  ensuing  six  years  at 
prices  fixed  by  an  association  composed  of  such  producers,  and  to  appor- 
tion the  sales  in  specified  proportions  between  them,  no  sales  to  be  niade 
except  through  the  company,  is  void  as  against  public  policy,  in  that  it 
threatens  a  monopoly  whereby  trade  in  a  useful  article  may  be  restrained 
and  its  price  unreasonably  enhanced.  Cummings  v.  Union  Blue  Stone 
Co.  401 

4.  Indefiniteness  of  Price  to  be  Paid  for  Services.  An  executory  contract 
in  writing,  attempting  to  provide  over  a  period  of  years  for  the  furnishing 
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of  news  reports  on  each  day  at  a  price  "  not  exceeding  three  hundred 
dollars  during  each  and, every  week  that  said  news  report  is  received,"  is 
so  indefinite  as  to  the  price  to  be  paid  as  to  preclude  a  recovery  of  sub- 
stantial damages  for  its  breach  in  refusing  to  receive  the  service;  and  the 
fact  that  the  sum  specified  has  been  paid  for  a  period  of  time  is  not  an 
acknowledgment  of  an  obligation  to  pay  that  amount  during  the  whole 
contemplated  life  of  the  contract.     United  Press  v.  iV".  T.  Press  Co.      406 

5.  Contract  to  Furnish  Goods  —  Mectsure  of  Damages  for  Breach  of. 
A  contract  to  furnish  at  least  11,000  worth  of  cigarettes  a  year,  plus 
two  per  cent  of  that  sum,  is  implied  by  an  agreement  for  a  term  of  five 
years,  executed  between  a  cigarette  manufacturer  and  certain  dealers, 

Providing  that  the  former  shall  allow  the  latter  $1,000  per  annum  to  be 
educted  in  equal  monthly  installments  from  current  bills,  and  shall 
make  a  further  allowance  of  two  per  cent  below  the  price  given  to  any 
other  house  in  the  states  of  New  York  and  New  Jersey  on  a  certain  brand 
of  cigarettes,  in  consideration  of  which  the  dealers  bind  themselves  to 
"push"  that  brand  of  cigarettes  and  not  to  push  other  brands,  and  the 
measure  of  damages  for  the  breach  of  such  contract  by  the  manufac- 
turer's refusal  to  furnish  the  cigarettes  is  the  difference  between  the 
amount  the  dealers  were  to  receive  in  case  they  performed  it  and  the  cost 
of  performance.    JSllis  v.  Miller.  484 

6.  Appeal  —  Dismissal  of  Counterclaim  on  the  Ground  tliat  the  Facets 
Stated  do  not  Constitute  a  Cause  of  Action.  Where,  in  an  action  by  the 
manufacturer  for  a  balance  due  on  account  of  goods  sold  and  delivered, 
the  dealers  interposed  a  counterclaim,  alleging  a  breach  of  the  plaintiff's 
implied  contract  to  furnish  them  with  goods,  a  dismissal  of  the  counter- 
claim, on  the  ground  that  the  facts  stated  did  not  constitute  a  cause  of 
action,  after  defendants  had  opened-  their  case  to  the  jury,  had  entered 
upon  their  evidence  and  had  shown  that  the  plaintiff  had  sold  and  trans- 
ferred his  business,  is  erroneous  where  the  motion  to  dismiss  was  not 
based  upon  any  insufficiency  of  the  evidence,  but  upon  the  ground  that 
there  was  no  such  implied  contract,  and  the  record  does  not  show  that  the 
defendants  had  closed  their  case  when  the  dismissal  was  made.  Id. 

7.  Written  Agreement  to  Pay  Debt  of  Third  Party,  not  a  Promissory 
Note.  An  instrument  in  writing,  by  which  one  promises  to  pay  another 
a  certain  sum  due  from  a  third  party  on  or  before  a  day  named  therein,  is 
not  a  promissory  note  importing  a  consideration,  and  in  order  to  sustain 
a  judgment  based  thereon  a  consideration  must  exist  and  be  proved. 
Bradt  v.  Krank.  615. 

Measure  of  damages  for  breach  of  contract  to  furnish  goods. 
See  Damages,  4. 

Parol  evidence  to  sustain  agreement  for  extra  compensation  to  assignee 
for  creditors. 

See  Evidence,  8. 

Admissibility  of  statement  tending  to  show  understanding  of  parties 
as  to  meaning  of  contract. 
See  Evidence,  4. 

When  evidence  of  agreement  is  admissible,  although  the  agreement  is 
not  pleaded. 

iSktf  Evidence,  5. 

Evidence  that  agent  nad  made  similar  contracts  with  other  partiea 
admissible  for  the  purpose  of  defining  the  contract  in  question. 

See  Evidence,  8. 
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When  oral  negotiations  are  not  merged  in  written  instrument.* 
See  EviDENXE,  9. 

Shipment  of  goods  must  be  made  in  reasonable  time  where  no  time  fixed 
therefor. 

See  Sales,  1. 

Rescission  of  —  facts  insufficient  to  constitute  fraud. 

See  Sales,  7. 

COBFOBATIONS. 

1.  Mutual  Fire  Insurance  Company — Caah  Policyholders  Entitled  to 
Vote  at  Election  of  Directors.  Holders  of  policies  in  a  mutual  fire 
insurance  company,  organized  under  chapter  239  of  the  Laws  of  1836. 
as  amended  by  chapter  47  of  the  Laws  of  1848,  who  have  paid  a  certain 
definite  sum  of  money  in  full  for  insurance  therein,  in  lieu  and  in  place 
of  a  premium  note  therefor,  are  as  fully  and  effectively  insured  as  those 
who  have  given  a  premium  note  for  insurance  and  are  members  of  the 
company  and  entitled  to  vote  at  any  election  of  its  directors  equally  with 
note  policyholders.     Matter  of  Mutual  F.  Ins.  Co.  10 

2.  Reorganization  Agreement —  Construction  as  to  Power  of  Bondfiolders' 
Committee.  A  plan  fur  the  reor^nization  of  a  corporation,  prepared  and 
tendered  by  a  voluntary  committee  to  bondholders,  who  accept  it  and 
deposit  their  bonds  thereunder,  should  be  strictly  construed  as  against  the 
committee  and  in  favor  of  the  cestuis  que  trust.  United  W.  W.  Co.  v. 
OtnaTia  W.  Co.  41 

3.  Extent  of  Authority  of  Committee  —  Failure  to  Dissent.  Where  a 
reorganization  agreement  provides  that  a  detailed  plan  of  reorgani- 
zation shall  be  submitted  to  the  bondholders  prior  to  the  conveyance 
of  any  purchased  property  to  a  new  company,  and  that  it  shall  be 
binding  upon  them  unless  a  majority  in  interest  shall  within  thirty  daj^a 
file  a  written  dissent,  the  committee  has  no  power  to  incorporate  into  it 
anything  more  than  details  for  carrying  out  the  general  provisions  of  the 
original  agreement,  and  the  failure  of  the  majority  to  dissent  binds  them 
in  respect  to  such  details  only.  Id, 

4.  Departure  from  Reorganization  Agreement.  A  bondholders'  com- 
mittee, which  is  authorized  by  a  reorganization  agreement  to  procure 
the  foreclosure  of  the  mortgage  securing  the  bonds,  to  purchase  the  prop- 
erty and  convey  it  to  a  new  company,  in  which  event  the  committee,  after 
the  payment  or  the  expenses  of  loreclosure  and  all  its  own  expenses,  is  to 
allot  to  the  holders  of  certificates,  representing  the  bondholders*  interest, 
their  proportionate  interest  in  the  new  company,  has  no  power,  after 
the  purchase  of  the  property  under  such  circumstances  as  to  cut  ofiF  all 
other  interests  in  it  except  that  of  the  certificate  holders,  to  incorporate 
into  its  detailed  plan  of  reorganization  a  provision  allotting  to  preferred 
shareholders  of  the  old  company  a  large  part  of  the  common  stock  of  the 
new  company  at  ten  cents  on  the  dollar;  and  the  failure  of  a  majority  in 
interest  of  the  certificate  holders  to  file  a  written  dissent  to  the  plan  does 
not  make  it  binding  upon  them,  since  it  is  a  departure  from,  and  not  a 
mere  detail  of,  the  plan  contemplated  by  the  original  agreement.  Id. 

5.  Assumption  of  Power  by  Committee.  A  provision  in  such  detailed  plan 
which  authorizes  the  committee  to  control  all  of  the  stock  of  the  new 
company  until  two  issues  of  preferred  stock  shall  have  paid  five  per  cent 
<liviaenas  for  five  consecutive  years,  at  a  rate  of  compensation  for  the 
committee  to  be  fixed  by  themselves,  or,  in  the  event  of  question,  by  two 
persons  to  be  selected  by  them,  is  unauthorized  and  beyond  the  power  of 
the  committee,  where  there  is  no  such  provision  in  the  original  agreement 
and  no  intimation  that  the  bondholders'  property  was  to  he  controlled  for 
an  indefinite  period.  Id, 
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6.  Stock  Corporation  Law —  Comtruetion  ^  §  80.  The  provision  of 
section  80  of  the  Stock  Corporation  Law  (L.  1893,  ch.  688)  which  declares 
that  if  the  annual  report  required  by  the  law  is  not  made  and  filed,  the  direct- 
ors shall  jointly  and  severally  be  personally  liable  for  all  the  debts  of  the 
corporation  then  existing,  is  remedial,  and,  if  necessary,  should  be  liberally 
and  not  narrowly  construed  so  as  to  embrace  the  debts  within  the  language 
of  the  act,  however  strictly  it  may  be  construed  as  to  the  acts  of  the  direct- 
ors constituting  their  alleged  default,  or  as  to  the  evidence  of  debt  of  the 
corporation;  and  corporate  bonds  secured  by  a  mortgage  upon  a  corpora- 
tion's real  estate  are  within  the  meaning  and  intent  as  well  as  within  the 
language  of  such  provision.    Morgan  v.  Heditrom.  224 

7.  Limitation  of  Action  to  Enforce  Penalty.  The  cause  of  action  to 
enforce  the  penalty  prescribed  for  failure  to  file  the  annual  report 
required  by  law,  on  account  of  a  default,  made  before  the  maturity  of  the 
bonds  or  interest  coupons  for  the  amount  of  which  it  is  sought  to  hold  the 
directors,  accrues  at  the  dates  respectively  of  the  maturity  of  the  coupons 
and  the  bonds,  as  to  the  directors  then  in  office;  and  the  liability  of  a 
director,  whose  election  and  default  in  filing  the  report  occurs  after  the 
maturity  of  the  debt,  attaches  at  the  time  his  default  is  complete,  since 
the  debt  is  ''then  existing;  **  and  if  the  action  is  begun  within  three  yeara 
from  the  earlier  date  it  is  within  the  limitation  prescribed  by  section  394 
of  the  Code  of  Civil  Procedure.  Id, 

8.  Liability  of  Directors  for  Successive  Failures  to  File  Annual  Report 
—  Joinder  of  New  Directors.  Successive  defaults  in  making  and  filing 
reports  by  the  same  directors  do  not  renew  as  to  them  the  penalty  already 
incurred  under  section  80,  but  when  a  new  member  comes  into  the  board 
a  new  default  makes  him  jointly  and  severally  liable  for  the  debts  "  then 
existing,"  that  is,  he  becomes  jointly  liable  with  the  old  members  of  the 
new  defaulting  board;  and  a  sinele  action  may  be  maintained  against 
both  the  old  and  new  directors  if  brought  before  the  Statute  of  Limita- 
tions bars  the  liability  of  either.  Id, 

9.  Effect  of  tlie  Participation  as  Director  in  Previous  Dtfaults  by  the 
Vendor  of  Bonds.  That  the  vendor  of  corporat-e  bonds  was  at  the  time 
of  the  sale  a  director  of  the  corporation  and  was  participating  with 
the  other  directors  in  the  default  in  filing  the  annual  report,  and,  there- 
fore, could  not  enforce  the  penalty  prescribed  by  section  30  against 
his  co-directors,  does  not  prevent  the  purchaser  of  the  bonds  from  enforcing 
the  penalty  on  account  of  a  subsequent  default  by  them  in  which  the  ven- 
dor also  participated.  Id, 

10.  Mistake  of  Date  at  which  Directors  Incurred  Penalty,  A  mistake 
bv  the  plaintiff  in  an  action  to  enforce  the  penalty  prescribed  by  section 
80  for  failure  of  directors  to  file  the  annual  report,  in  alleging  the  date 
at  which  the  penalty  was  incurred,  due  to  a  mistake  as  to  the  date  the 
law  fixes,  is  not  reversible  error  if  within  the  true  dates  the  plaintiff  has 
shown  his  right  to  r^over.  Id, 

11.  Payment  of  Individual  Debt  toith  Corporate  Cheeks  by  Qflcer  of 
Ooiporation  —  W?ien  Payee  Chargeable  with  Notice  of  Incapacity  and 
Liable  to  Restoration.  The  payee  of  corporate  checks  who  receives  them 
from  the  treasurer  of  the  corporation  in  payment  of  a  debt  not  owed 
by  the  corporation,  but  in  payment  of  one  which  he  has  treated  as 
the  treasurer's  individual  debt,  where  the  latter  has  no  actual  or  appar- 
ent authority  to  issue  such  checks  either  in  pa^rment  of  his  own  aebt 
or  that  of  a  third  person,  is  chargeable  with  notice  of  his  incapacitv  to 
issue  them  and  is  bound  to  inquire  as  to  the  real  situation,  and  where 
he  accepts  the  checks  without  question  and  draws  the  money  thereon, 
he  is  liable  in  an  action  by  the  corporation  to  recover  the  amount  paid  as 
money  received  by  him  to  its  use.  Rochester  db  C,  T,  R,  Co*  y.  Paviour.   281 
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COSTS. 

Extra  Allowance.  Under  section  8258  of  the  Code  of  Civil  Procedure 
an  additional  allowance,  not  exceeding  five  per  centum.to  the  prevailing 
party  is  a  part  of  the  costs  of  the  action  and  mav  be  allowed  to  the 
defendant  where  the  plaintiff  recovers  less  than  fluy  dollars.  United 
Press  V.  N.  T.  Press  Co,  40(^ 

COUNSEL  FEE. 

In  action  to  annul  a  marriage. 
See  Husband  and  Wife. 

COUNTEBCIiAHML 

Dismissal  of. 

See  Appeal,  15. 

When  available  against  assignee — effect  of  new  contract  between  owner 
and  assignor. 

See  Mechanics'  Lien,  1. 

Also  constituting  defense  will  not  be  granted  separate  trial. 
See  Trial,  1. 

COXnftT  OF  APPEALS. 

Cannot  question  as  against  or  without  evidence  findings  of  fact  unani- 
mously affirmed. 

See  Appeal,  2. 

When  evidence  cannot  be  examined. 
See  Appeal,  5. 

When  it  has  no  power  to  review  question  of  law  dependent  upon  deter- 
mination of  question  of  fact. 

See  Appeal,  6,  18. 

Omission  to  state  in  order  that  reversal  was  upon  the  facts  —  when  judg- 
ment of  trial  court  must  be  affirmed. 
See  Appeal,  8.  10,  13. 

COUBTS. 

1.  Neto  York  City  —  Justices  Th'ansf erred  to  Municipal  Court  hare  no 
Power  to  Appoint  Clerks  Thereof  far  Full  Term.  Justices  of  the  inferior 
courts  of  the  cities  of  New  York  and  Brooklyn,  in  office  Januarv  1, 
1898,  who  were  transferred  to  the  Municipal  Court  of  the  city  of  Kew 
York  as  justices  thereof  to  serve  out  their  unexpired  terms,  have  no 
power  to  appoint  clerks  of  that  court  for  terms  of  six  j'ears  conferreti 
by  the  new  charter  (L.  1897,  ch.  378,  g  1373)  upon  justices  "elected 
or  appointed  as  hereinbefore  provided,"  since  the  words  "elected  or 
appointed "  refer  only  to  justices  to  be  elected  or  appointed  after  the 
charter  went  into  effect.     Stuber  v.  Coler.  22> 

2.  Power  of  Transferred  Justices  to  Fill  Vacancies  in  Office  of  Trans- 
ferred Clerks.  The  transferred  justices,  having  had  power  under  the 
old  system  to  supply  themselves  with  clerks,  may  make  appointments, 
not  extending  beyond  their  own  official  existence,  to  fill  vacancies  that 
may  arise  by  reason  of  the  death  or  resignation  of  clerks  transferred  with 
them  from  the  inferior  courts.  Id. 

3.  Appointment  for  Full  Term  to  Fill  Vacancy  Caused  by  Resignation 
of  Transferred  Clerk.  An  appointment  of  a  clerk  of  the  Municipal 
Court  of  the  city  of  New  York  for  the  third  district  of  the  borough 
of  Brooklyn,  purporting  to  be  for  the  full  term  of  six  years,  made,  upon 
the  resignation  of  the  clerk  transferred  with  him,  within  two  days 
before  the  expiration  of  his  term,  by  a  jiistice  who  had  been  trans- 
ferred from  an  inferior  court  of  the  city  of  Brooklyn,  is  not  a  valid  and 


INDEX.  6i7 

GOUKTB  —  Continued. 

effective  appointment  for  a  full  term  of  six  years  and  is  void  since  such 
Justice  was  not  a  justice  of  the  Municipal  Court  either  by  election  or 
appointment  and  had  no  power  to  appoint  a  clerk  except  such  as  he 
possessed  before  the  enactment  of  the  charter.  Id. 

4.  Municipal  Court  oj  the  City  of  Neio  Toi'k  is  not  a  new  Local  and  Infe- 
rior Court  —  Jurisdiction  over  Foreign  Corporations —  Constitution.  Art.  6, 
§  18.  The  jV^unicipal  Court  of  the  city  of  New  York  is  a  continuation, 
consolidation  and  reorganization  of  the  District  Courts  of  the  old  city  of 
New  York  and  the  Justices'  Courts  in  the  first,  second  and  third  districts 
of  the  old  city  of  Brooklyn  under  a  new  name,  and  is  not  a  new  local  infe- 
rior court  within  section  18  of  article  6  of  the  Constitution  authorizing  tlie 
legislature  to  establish  inferior  local  courts,  but  prohibiting  it  from  **  here- 
after" conferring  upon  any  inferior  local  court  of  its  creation  any  equity 
jurisdiction  or  any  greater  jurisdiction  in  other  respects  than  is  conferred 
upon  County  Courts  by  or  under  "this"  article;  and  the  provision  of  sec- 
tion 1364  of  "the  Greater  New  York  charter,"  that  such  court  shall  have 
jurisdiction  "  of  a  foreign  corporation  having  an  office  in  the  city  of  New 
York,"  does  not  violate  such  constitutional  provision,  but  merely  confer^ 
upon  the  Municipal  Court  the  jurisdiction  which  had  been  exercised  for 
many  years  by  the  local  tribunals  consolidated  in  that  court.  Worthing- 
ton  V.  London  O.  &  A.  Co.  81 

5.  Scope  of  Cotistitutional  Limitation.  Assuming  that  the  Municipal 
Court  of  the  city  of  New  York  is  a  new  local  court,  the  provision  confer- 
ring upon  it  jurisdiction  "of  a  foreign  corporation  having  an  office  in  the 
city  of  New  York  "  would  not  violate  section  18  of  article  6  of  the  Consti- 
tution, since  the  limitation  thereby  imposed  upon  the  power  of  the  legis- 
lature to  confer  jurisdiction  upon  future  inferior  local  courts  relates  to  the 
jurisdiction  as  to  subject-matter,  and  not  as  to  territory,  non-resident  par- 
ties defendant  or  foreign  corporations.  Id. 

Duty  to  render  speedy  decisions  in  cases  under  the  Election  Law. 
See  Elections,  8. 

CRIMES. 

1.  Extra  Panel  of  Jurors — Sheriff's  Return.  The  provision  of  section 
1174  of  the  Code  of  Civil  Procedure,  requiring  the  sheriff  to  make 
return,  as  prescribed  in  section  1048,  of  the  persons  drawn  on  an  extra 
panel  of  jurors,  applies  to  the  form  and  manner  of  the  return  and  not 
to  the  time,  since  the  requirement  of  section  1048  is  that  the  return  be 
made  at  or  before  the  opening  of  the  court,  which  is  obviously  impos- 
sible in  case  of  an  extra  panel  drawn  after  the  commencement  of  the 
term;  and  if  the  return  is  actually  filed  before  the  court  overrules  a  chal- 
lenge to  the  arrav  of  the  extra  panel  it  is  in  time.     People  v.  Lamnierts, 

137 

2.  Challenge  for  Cause — Failure  to  Exhatist  Peremptoi'y  Challenges. 
Defendant  in  a  criminal  trial  is  not  harmed  by  the  overruling  of  challenges 
to  jurors  for  bias  where  each  of  such  jurors  was  subsequently  excused 
under  a  peremptory  challenge  and  defendant  did  not  exhaust  his  per- 
emptory challenges.  Id. 

3.  Indictment  for  Grand  Larceny -^  Omission  of  Word  ''Money."  The 
failure  of  an  indictment  for  grand  larceny,  which  charges  that  defendant 
had  in  his  possession,  custody  and  control,  and  unlawfully  appropriated 
to  his  own  use,  a  specified  number  of  dollars  and  cents,  to  allege  that  it 
was  in  money  is  not  a  fatal  defect.  Id. 

4.  Sufficiency  of  Averment  as  to  Appropriation  of  Money.  An  indict- 
ment for  grand  larceny  of  money  which  defendant  had  in  his  control 
as  county  treasurer  sufficiently  charges  that  he  appropriated  the  money  to 
the  use  of  himself  where  it  alleges  that  he  "did  then  and  there  with 
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intent  to  deprive  the  true  owner  of  said  property  and  of  the  use  and  bene- 
fit thereof,  and  to  appropriate  to  himself  *  *  *  wilfully,  unlawfully 
and  feloniously  appropriate^  seciote^  withhold,  take,  steal  and  carry 
away;"  since,  under  sections  275,  284  and  285  of  the  Code  of  Criminal 
Procedure,  the  act  charged  as  v,  crime  is  stated  with  such  a  degree  of 
certainty  as  to  enable  the  court  to  pronounce  judgment  upon  a  conviction 
according  to  the  rights  of  the  case,  and  its  imperfection  is  in  matter  of 
form  which  does  not  tend  to  the  prejudice  of  the  substantial  rights  of  the 
defendant  upon  the  merits.  Id. 

5.  Vanance  between  Indictment  and  Proof.  Proof  that  defendant,  as 
county  treasurer,  drew  a  check  upon  a  bank  in  which  money  of  Ihc 
county  was  on  deposit  subject  to  his  order  und  control,  personally  took 
the  same  to  the  bank  and  exchanged  it  for  a  draft  payable  to  a  third  per- 
son to  whom  he  delivered  it  in  satisfaction  of  a  judgment  against  himself 
personally,  that  the  draft  was  subsequently  paia  and  the  defendant's 
account  as  treasurer  charged  with  the  amount  of  the  check  is,  in  effect, 
proof  of  an  appropriation  of  the  money  itself  and  is  not  a  variance  between 
the  proof  and  the  crime  charged  in  the  indictment.  Id. 

6.  Ecidente  —  Declarations  Made  in  Presence  of  Accused  Incompetent. 
Upon  a  trial  for  murder  the  testimony  of  a  police  officer  as  to  a  conversa- 
tion, in  the  presence  of  the  defendant,  who  was  in  custody,  between  the 
witness  and  another  person,  tending  to  show  that  the  latter,  after  being 
warned  by  the  witness  to  be  careful  in  his  statements,  identified  the 
defendant  as  the  person  who  was  with  the  deceased  the  night  of  the  homi- 
cide, is  hearsay  and  incompetent,  notwithstanding  that  such  person  is  also 
a  witness  on  the  trial  and  to  some  extent  corroborates  the  police  officer  as 
to  his  identifying  the  defendant,  where  the  defendant,  when  he  undertook 
to  speak  and  deny  that  he  was  the  person,  was  instantly  stopped  by  the 
police  officer  and  required  to  keep  still.    People  ▼.  Kennedy.  449 

7.  AdmissiHUty  of  Declarations  Made  in  Presence  of  Accused.  Declara- 
tions or  statements  made  in  the  presence  of  accusea  are  not  received  as 
evidence  in  themselves  against  him,  but  for  the  purpose  of  ascertaining 
the  reply  he  makes  to  them.  They  arc  only  competent  when  he  hears  ana 
fully  comprehends  the  effect  of  the  words  spoken  and  when  he  is  at  full 
liberty  to  make  answer  thereto,  and  then  only  under  such  circumstances 
as  would  justifv  the  inference  of  assent  or  acquiescence  as  to  the  truth  of 
the  statement,  by  his  remaining  silent.  Id. 

8.  Appeal —  Granting  New  Trial  in  Capital  Case  for  Error  not  Excepted 
to.  The  power  conferred  upon  the  Court  of  Appeals  by  section  528  of  the 
Code  of  Criminal  Procedure  to  order  a  new  trial  when  the  judgment  is  of 
death,  if  satisfied  that  the  verdict  was  against  the  weight  of  evidence,  or 
against  law,  or  that  Justice  requires  a  new  trial,  whether  any  exception 
shall  have  been  taken  or  not  in  the  court  below,  mav  be  properly  exer- 
cised when  it  is  apparent  that  the  defendant  has  sufl!ered  gross  injustice 
by  the  admission  oi  incompetent  evidence  upon  the  main  and  vital  issue, 
even  though  the  defendant's  counsel  failed  to  object  to  its  reception;  but 
the  provision  of  the  Code  was  not  intended  to  relieve  counsel  of  the 
duty  of  objecting,  and,  in  case  their  objection  is  overruled,  of  taking  an 
exception,  to  the  admission  of  incompetent  evidence.  Id. 

.  9.  Wluin  New  Tried  WiU  not  be  Granted.  The  power  conferred  by  that 
section  upon  the  Court  of  Appeals  is  a  power  to  be  exercised  or  with- 
held in  its  discretion,  and  where  that  court  is  satisfied  that  the  accused 
has  had  a  fair  trial  and  that  he  is  guilty  of  the  crime  charged,  a  new  trial 
will  not  be  granted.  Id. 

10.  Murder—  Questions  of  Fact.  The  question  of  the  credibility  of  the 
People's  witnesses  in  a  trial  for  murder,  and  the  question  whether  the 
decedent  was  killed  by  the  defendant,  and  if  so,  whether  the  act  was 
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committed  under  circumstances  constituting  the  crime  of  murder  in  the 
first  degree,  are  clearly  for  the  jury,  where,  if  such  witnesses  are  to  bo 
believed,  there  is  not  only  ample  proof  of  circumstances  tending  to  ahow 
that  the  decedent  was  killed  by  the  defendant,  but  there  is  direct  proof  to 
the  same  effect.    Peopk  v.  Priori.  459 

11.  Duty  of  Court  to  Sustain  Privilege  of  Witness,  Where,  under  the 
circumstances,  the  trial  court  is  jastified  in  informing  a  witness  called 
by  the  defendant  of  his  constitutional  privilege  to  decline  to  answer  anr 
question  that  would  tend  to  incriminate  or  degrade  him,  and  it  is  mani- 
fest that  he  personally  declined  to  answer  upon  such  grounds,  it  is  its 
duty  to  sustain  his  privilege,  if  the  evidence  on  his  examination  as  a  wit-' 
ness  would  either  tend  to  incriminate  him  or  disclose  a  link  in  the  chain 
of  testimony  which  might  convict  him  of  crime,  and  he  is  not  required 
to  explain  how  he  might  be  incriminated  by  the  answer;  and  before  the 
defendant  can  claim  its  ruling  to  be  erroneous,  he  must  at  least  show  such 
facta  as  will  render  it  clear  that  an  answer  to  the  question  propounded 
would  not  incriminate  or  disgrace  the  witness.  Id, 

12.  When  Error  in  Sustaining  Witness*  Claim  of  Privilege  not  Pnju- 
dicial.  Sustaining  the  claim  of  privilege,  interposed  by  a  witness 
brought  into  court  from  prison,  to  a  question  nsked  him  by  defendant 
in  a  murder  trial,  as  to  whether  he  heard  a  witness  for  the  state  say  to 
defendant  while  in  the  prison  that  he  knew  nothing  about  the  case,  even 
if  error,  is  not  ground  for  reversing  a  cx)nviction  where  the  witness  for  the 
stMte  had  admitted  that  he  made  such  a  statement  to  the  defendant,  and 
that  fact  is  undisputed.  Id. 

18.  Declarations  by  District  Attorney  as  to  the  Law  of  tlie  Case.  The 
misconduct  of  the  district  attorney  in  assuming  to  state  the  law  upon  the 
question  of  premeditation  and  deliberation,  and  in  persisting  in  making 
such  statements  after  the  court  had  instructed  him  not  to  continue  the 
discussion,  is  not  sufficient  cause  for  reversal  of  a  conviction,  where  the 
court  distinctly  and  plainly  instructed  the  jury  upon  the  question  of 
premeditation  and  deliberation,  and  also  instructed  it  to  disregard  any 
matter  that  bad  been  stated  as  to  the  law.  or  what  the  law  should  be,  and 
any  statements  made  in  regard  to  any  opinions  or  decisions  of  the  courts, 
except  such  as  should  be  made  by  the  tnal  judge.  Id, 

14.  Improper  Comments  by  District  Attorney.  Statements  bv  the  district 
attorney  in  his  address  to  the  jury  as  to  the  law  of  defendant's  native 
country,  to  the  effect  that  the  crime  of  murder  was  less  seriously  pun- 
ished m  that  country,  are  rendered  harmless,  and  should  be  disregarded 
by  the  Court  of  Appeals,  where  the  district  attorney  withdrew  his  remarks 
on  that  subject,  when  the  defendant  objected  to  them,  and  the  court 
expressly  directed  the  jury  to  disregard  them.  Id, 

15.  CommenU  on  DefendanVs  Failure  to  Testify.  Any  error  resulting 
from  comments  by  the  district  attorney,  upon  the  failure  of  defendant  in 
a  murder  trial  to  testify  in  his  own  behalf,  is  cured  where  the  trial  court, 
at  the  defendant's  request,  calls  the  attention  of  the  jury  to  the  provisions 
of  section  398  of  the  Code  of  Criminal  Procedure,  and  charges  them  that 
while  the  defendant  in  all  cases  may  testify  in  his  own  behalf,  still,  his 
neglect  or  refusal  to  do  so  does  not  create  any  presumption  against  him. 

Id, 

t  

16.  MiscoTtiduct  of  Jury  in  Murder  Trial —  When  Refusal  of  New  Trial 
Justified.  The  trial  court  is  justified  in  denying  an  application  for  a  new 
trial  made  by  defendant  in  a  murder  trial,  so  far  as  it  is  based  upon  the 
ground  that  during  the  trial  one  of  the  jurors  had  a  copy  of  the  Penal 
Code  and  Code  of  Criminal  Procedure  which  he  read  and  exhibited  to 
some  of  bis  fellows,  where  it  is  obvious  that  he  obtained  the  bo'^k  iuad- 
yertently,  and  as  soon  as  the  attention  of  the  prosecution  was  ct^Ued  to 
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the  fact  the  book  was  taken  away  from  him,  and  the  defendant  omitted 
to  raise  any  objection,  or  make  any  request  to  the  court  to  specially 
instruct  the  jurors  to  disregard  anything  that  had  been  read,  and  it  is 
not  alleged  or  set  forth  what  was  read,  or  that  it  had  any  connection 
with,  or  bearing  upon,  the  case,  or  in  an^  way  affected  the  verdict,  and 
the  court  in  effect  charged  the  jury  that  it  was  to  receive  the  law  as  the 
court  declared  it,  independent  of  any  knowledge  it  might  btherwisc 
acquire.  Id. 

17.  New  Trial  on  Ground  of  Neu>lp  discovered  Ecidenee.  An  application 
for  a  new  trial  in  a  murder  case,  upon  the  ground  of  newly -discovered 
evidence,  may  properly  be  refused  where  the  new  evidence  is  not  such  as 
requires  the  trial  court  to  hold  that  it  would  probably  change  the  result 
if  a  new  trial  were  granted,  or  where  there  is  not  sufficient  proof  that  it 
could  not  have  been  discovered  before  the  trial  by  the  exercise  of  due 
diligence.  Id. 

Non-reviewable  order  of  reversal. 
See  Appeal,  1. 

BAMAaES. 

1.  Distribution  of  Damages  Beeof>ered  in  Action  for  Cauntiff  Death  by 
Negligence  —  Code  of  Civil  Procedure^  §§  1902  et  seq.  The  provisions  of  the 
Code  of  Civil  Procedure  (t^§  1902  et  seq.)  authorizing  the  maintenance  of 
an  action  where  a  decedent's  death  was  caused  by  a  wrongful  act.  neglect 
or  default  and  providing  for  the  distribution  of  the  damages  recovered, 
were  intended  by  the  legislature  to  create  a  new  cause  of  action  for 
the  benefit,  as  a  class,^  of  the  husband  or  wife  and  next  of  kin,  and  when 
the  cla.ss  consists  of  the  widow  and  the  father  only,  the  latter  is,  under 
section  2732,  subdivision  7,  entitled  to  share  equally  with  the  widow  in  a 
judgment  which  she  has  recovered  for  her  husband's  death  by  negligence, 
proper  deduction  being  made  for  the  expenses  of  her  action  and  her  com- 
missions upon  the  recovery  as  his  administratrix.  McUter  of  Snedeker  v j 
Snedeker.  58 

2.  Measure  of,  for  Cutting  Timber  Besulting  in  Ljjury  to  the  Freehold. 
Where  the  defendant  under  a  contract  with  the  plaintiff  was  entitled  to  cut 
certain  timber  upon  the  premises  of  the  latter,  and  unlawfully  cuts  other 
timber,  both  on  land  covered  and  land  not  covered  by  the  contract,  to  the 
injury  of  the  freehold,  the  measure  of  damages  is  the  difference  between 
the  value  of  the  land  after  defendant  has  cut  the  timber  which  it  was 
entitled  to  cut  and  its  value  after  all  the  unauthorized  cutting.  Disbroto  v. 
Westchester  Hardwood  Co.  415 

3.  Separate  Recovery  for  Value  of  Timber  Cut,  Erroneous.  Where  the 
cutting  of  timber  from  lands  not  embraced  within  the  terms  of  the  con- 
tract is  an  injury  to  the  freehold  and  a  recovery  is  had  therefor,  an  addi- 
tional recovery  for  the  value  of  the  timber  cut  cannot  l)e  upheld.  Id. 

4.  Contract  to  Furnis/i  Goods  —  Measure  of  Damages  for  Breach  of.  A 
contract  to  furnish  at  least  $1,000  worth  of  cigarettes  a  year,  plus  two  per 
cent  of  that  sum,  is  implied  by  an  agreement  for  a  term  of  five  years, 
executed  between  a  cigarette  manufacturer  and  certain  dealers,  providing 
that  the  former  shall  allow  the  latter  $1,000  per  annum  to  be  deducted  in 
equal  monthly  installments  from  current  bills,  and  shall  make  a  further 
allowance  of  two  per  cent  below  the  price  given  to  any  other  house  in  the 
states  of  New  York  and  New  Jersey  on  a  certain  brand  of  cigarettes,  in 
consideration  of  which  the  dealers  bind  themselves  to  **  push  "  that  brand 
of  cigarettes  and  not  to  push  other  brands,  and  the  measure  of  damages 
for  the  breach  of  such  implied  contract  by  the  manufacturer's  refusal  to 
furnish  the  cigarettes  is  the  difference  between  the  amount  the  dealers 
were  to  receive  in  case  they  performed  the  contract  and  the  cost  of  per- 
formance.    Ellis  v.  Miller.  434 
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Distribution  of  damages  recovered  in  action  for  causing  death. 

See  Negligence,  2. 
For  breach  of  contract  to  furnish  goods. 

Bee  Contract,  6. 

DECLARATIOK& 

Made  in  presence  of  accused. 

See  Etidence,  10,  11. 

DEDICATION  OF  STREET. 

Acceptance  by  authorities — new  method  created  by  dty  charter  not 
exclusive. 

See  Municipal  Cobporations,  7. 

DEEDS. 

Action  to  set  aside. 

Disbrow  v.  Disbraw  (Mem.),  564. 
Capacity  in  which  grantees  take,  when  immaterial. 

See  Evidence,  13. 

Presumption  of  delivery  from  record  of  deed. 
See  Evidence,  14. 

DEMT7BBEB. 

When  must  be  taken  to  defect  of  i>arties. 
See  Railroads,  2. 

DIEtECTOBS. 

Liability  to  penalty  for  failure  to  file  annual  report. 
See  Corporations,  6-10. 

DISMISSAL  OF  APPEAL. 

All  grounds  must  be  specified  on  first  motion  therefor. 
See  Appeal,  21. 

DISTRICT  ATTORNEY. 

Declaration  by,  as  to  law  of  the  case. 

See  Crimes,  13. 

Improper  comments  by,  when  cured. 
See  Crimes,  14. 

Comments  on  defendant's  failure  to  testify,  when  cured. 
See  Crimes,  15. 

EASEHENTa 

When  None  can  be  Implied  for  Support,  Access  and  for  Use  of  Water  and 
Sewer  Pipes.  Where  by  mutual  conveyances  of  equal  date,  with  full 
covenants  against  all  incumbrances  and  without  any  reservations,  one 
of  two  adjoining  lots  is  conveyed  to  one  heir  and  the  other  lot  to  another 
heir,  there  is  no  implied  easement,  in  favor  of  either  lot  against  the  other, 
for  support  of,  or  access  to,  a  frame  building  standing  at  the  time  of  Uie 
ancestor's  death,  and  covering  about  eight  feet  of  each  lot,  it  being  under 
the  same  roof  as  houses  en  either  side,  from  which  it  was  separated  by 
studding  partitions,  its  chimney  standing  on  the  line  between  the  two  lot« 
and  its  entrance  being  entirely  on  one  of  them;  nor  is  there  any  implied 
easement  as  to  a  common  sewer  running  along  the  dividing  line,  or  as  to  a 
water  suppl}'  pipe  for  said  building  coming  through  one  of  the  lots,  in 
the  absence  of  a  finding  that  it  was  necessary  tliat  they  should  pass 
through  one  of  the  lots  in  order  to  reach  and  serve  the  other.  Whyte  v. 
Butlder^  League.  429 
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1.  Bendence  of  Voters — Seminary  Students,  Under  section  8  of  article 
2  of  the  Constitution  of  the  state  of  New  York,  residence  for  the  purpose 
of  votino^  is  neither  gained  nor  lost  by  a  sojourn  in  a  seminary  of  learning, 
and  the  fact  that  a  student  enters  a  seminary  to  be  educated  for  a  certain 
calling,  and  to  remain  there  after  graduation  until  assigned  to  duty, 
instead  of  a  fixed  course  of  four  years,  as  is  usual  in  institutions  of  learn- 
ing.  does  not  entitle  him  to  vote  in  the  election  district  in  which  such  semi- 
nary is  situated.    Matter  of  Barry.  18 

2.  Election  Law  —  Section  56  Directory  not  Mandatary,  The  provis- 
ion of  the  Election  Law  (L.  1896,  ch.  909,  §  56,  as  amd.  L.  1898,  ch.  385) 
that  a  final  order  of  the  court  reviewing  the  determinations  and  acts 
of  the  officers  with  whom  certificates  of  nomination  are  filed  must  be 
made  on  or  before  the  last  day  fixed  for  filing  certificates  of  nominations 
to  fill  vacancies,  viz.,  fifteen  days  before  election,  is  directory  and  not 
mandatory,  and  where  the  court  lias  acquired  jurisdiction  and  a  case  has 
been  submitted  within  the  time  required  by  the  statute,  its  order  will  be 
effectual  although  made  after  the  expiration  of  such  time.  Matter  of 
Bennessy,  898 

8.  DtUy  of  Courts  to  Bender  Speedy  Decisions.  It  is  the  duty  of  courts 
and  judges  entertaining  proceedings  under  the  statute  to  speedily  decide 
the  questions  presented  to  them  so  that  the  various  steps  required  by  officers 
may  be  taken  in  time  to  permit  the  carrying  into  execution  its  provisions. 

ESTOPPEL. 

When  beneficiaries  of  trust  fund  are  estopped  from  questioning  invest- 
ment of  fund. 

See  Trusts,  5. 

EVIDENOE. 

1.  Negligence  —  Identification  of  Wrongdoer,  Where,  under  the  maxim 
res  ipsa  loquitur,  injuries,  caused  by  the  falling  of  a  brick  from  a  build- 
ing in  process  of  construction  on  a  public  street  by  nineteen  independ- 
ent contractors  employing  about  two  hundred  and  fifty  men,  may  be 
presumed  to  have  oeen  the  result  of  negligence,  but  there  is  no  proof 
whatever  as  to  who  set  the  brick  in  motion  or  from  what  part  of  the  build- 
ing it  came,  the  presumption  of  negligence  is  not  sufficient  to  sustain  a 
recovery  of  damages  against  two  of  the  contractors,  one  being  in  charge 
of  the  carpenter  work  and  the  other  of  the  mason  work,  since  the  party 
responsible  for  the  injury  is  not  identified.  Wolf  v.  American  Tract 
Society,  80 

2.  Proof  of  Immaterial  Ciixumstances  Incompetent.  Upon  the  trial  of 
an  action  by  a  mill  foreman  to  recover  damages  for  his  alleged  wrongful 
discharge  from  employment,  evidence  of  the  amount  of  defendant's 
dividends  and  profits  during  his  employment  and  for  tlie  various 
years  subsequent  thereto  and  up  to  the  trial,  with  a  view  of  showing 
that  the  profits  did  not  greatly  vary  during  that  time,  is  not  competent 
for  the  purpose  of  contradicting  defendant's  testimony  tending  to  show 
his  incompetency,  to  the  effect  that  the  output  of  the  mill,  under  conditions 
otherwise  the  same,  greatly  increased  after  his  discharge,  since  the  amount 
of  defendant's  profits  was  not  material  upon  the  question  of  his  competency, 
and  the  reception  of  such  evidence  is  reversible  error.  Peck  v.  Dexter  S, 
P.  &  P,  Co.  127 

3.  Parol  Emder^ee  to  Sustain  Agreemen  t  for  Extra  Compensation  to  Assignee 
for  Creditors.  Parol  proof  tending  to  show  that  the  extra  compensa- 
tion to  an  assignee  for  creditors,  stipulated  for  in  a  writing  executed  by 
the  assignor  after  the  assignment,  was  reasonable  or  proper,  is  wholly 
inadmissible  in  determining  whether  the  agreement  to  pay  the  extra  com- 
pensation is  valid  in  its  general  scope  and  purpose,  since  the  law  Impressed 
upon  the  paper,  as  soon  as  it  was  made  and  delivered,  a  legal  character 
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which  followed  it  for  all  time  without  regard  to  the  opinion  which  the 
assignee  or  his  witnesses  had  with  respect  to  its  operation,  whether  fair 
and  reasonable  or  otherwise.     Carpenter  v.  Taylor,  171 

4.  Admimbility  of  Statement  Tending  to  8?iow  Understanding  of  Partiee 
oi  to  Meaning  of  uontract.  A  statement  by  plaintiff's  duly  authorized 
agent,  when  making  a  contract  of  sale,  that  he  had  no  doubt  that  the 
shipment  could  be  made  during  specified  months,  may  be  considered 
by  the  jury  in  determining  what  was  a  reasonable  time  in  which  to 
make  the  shipment,  since  it  would  show  about  what  the  parties  under- 
stood it  to  be,  although  it  would  not  fix  the  exact  time.  JSppens,  Smith 
lib  Wiemann  Co.  v.  Littl^ohn.  187 

5.  When  Admissible  aWumgh  not  Pleaded,  Where  promissory  notes 
are  executed  by  the  maker  pursuant  to  the  terms  of  a  written  agree- 
ment for  the  sale  of  stock  of  a  corporation,  which  was  the  considera- 
tion for  the  notes,  and  which  agreement  bound  him  to  deliver  them 
to  the  payee,  and  the  former  delivers  them  to  a  third  person,  and  the 
defense  in  an  action  for  damages  for  non -delivery  of  two  of  the  notes  is 
that  the  delivery  to  the  third  person  was  by  plaintiff's  direction,  and  defend- 
ant has  testified  to  such  direction,  although  not  pleaded,  evidence  is  admis- 
sible of  a  parol  agreement  between  the  plaintiff  and  such  third  person 
that  the  latter  should  receive  the  notes  in  suit  as  indemnity  for  an  under- 
taking by  him  and  another  as  sureties  for  plaintiff  and  also  to  show  the 
extent  of  that  liability  and  how  plaintiff's  sale  of  the  stock  without  some 
resulting  indemnity  would  increase  the  risk  assumed  by  the  sureties, 
since  it  is  a  circumstance  corroborative  of  the  evidence  supporting  the  real 
defense.     Stokes  v.  PoUey.  266 

6.  When  Parol  Evidence  not  an  Attempt  to  Vary  Writing.  Where  the 
written  agreement  provided  that  certain  of  the  notes  covered  thereby 
should  be  deposited  by  the  plaintiff  with  a  trust  company  to  indem- 
nify the  third  person  and  others  as  sureties  upon  an  undertaking  in 
plaintiff's  behalf,  but  left  him  in  full  control  of  the  remaining  notes, 
including  those  in  suit,  and  they  are  delivered  to  such  third  person, 
evidence  of  such  parol  agreement  is  not  an  attempt  to  vary  the  written 
agreement  by  parol  evidence.  Id. 

7.  Facts  Insufficient  to  Take  Case  from  Jury.  Where  the  notes  were 
delivered  to  such  third  person  under  the  claim  that  the  delivery  was 
by  plaintiff's  direction,  the  facts  that  an  alteration  made  in  them  as  a 
correction  was  made  without  plaintiff's  consent  and  for  that  reason  they 
were  returned  to  the  defendant  who  replaced  them  by  new  notes  correctly 
drawn,  and  that  after  the  first  delivery  and  before  such  replacement  the 
alleged  authority  for  delivery  to  the  third  person  was  revoked  by  the 
plaintiff,  are  not  sufficient  to  justify  the  court  in  taking  from  the  jury  the 
issue  of  fact  whether  the  original  delivery  was  by  plaintiff's  authority 
and  before  the  notice  of  its  revocation.  Id, 

8.  Similar  Contracts  by  Agent.'  In  an  action  against  a  carrier  where 
the  defense  is  that  its  a^ent  had  no  authority  to  make  the  contract  with- 
out requiring  a  declaration  of  the  value  of  the  goods,  evidence  that  the 
agent  had  made  contmcts  with  other  parties,  dispensing  with  such  declara- 
tion, before  and  at  the  time  of  the  alleged  contract  with  plaintiff,  is 
admissible  as  direct  evidence  for  the  purpose  of  defining  the  contract  as 
actually  made.     Ltruienstein  v.  Lombard^  Ayres  <k  Co.  324 

9.  Wlien  Oral  Negotiations  are  not  Merged  in  Written  Instrument. 
Where  a  contract  for  shipment  is  made  by  an  intending  consignee  with 
the  carrier's  agent  in  one  place,  and  his  consignor  at  another  place, 
pursuant  to  the  consignee's  instructions,  ships  the  goods  at  such  other 
place,  the  bill  of  lading  given  by  the  carrier  to  the  consignor  at  the  latter 
place  does  not  constitute  the  contract  between  the  earner  and  consignee, 

80 
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And  the  rule  that  oral  negotiations  ar6  merged  in  the  written  instrument 

has  no  application.  Id, 

10.  Homicide  —  Admisaibility  of  Declarations  Made  in  Presence  of 
Accused.  Upon  a  trial  for  murder  the  testimony  of  a  police  officer  as 
to  a  conversation,  in  the  presence  of  the  defendant,  who  was  in  custody, 
between  the  witness  and  another  person,  tending  to  show  that  the 
latter,  after  bein^  warned  by  the  witness  to  be  careful  in  bis  state- 
ments, identified  the  defendant  as  the  person  who  was  with  the  deceased 
the  night  of  the  homicide,  is  hearsay  and  incompetent,  notwithstanding 
that  such  person  is  also  a  witness  on  the  trial  and  to  some  extent  corrob- 
omtes  the  police  officer  as  to  his  identifying  the  defendant,  where  the 
defendant,  when  he  undertook  to  speak  and  deny  that  he  was  the  person, 
was  instantly  stopped  by  the  police  officer  and  required  to  keep  still. 
People  V.  Kennedy.  449 

11.  Admissibility  of  Declarations  Made  in  Presence  of  Accused.  Decla- 
rations or  statements  made  in  the  presence  of  accused  are  not  received 
as  evidence  in  themselves  against  him,  but  for  the  purpose  of  ascertaining 
the  reply  he  makes  to  them.  They  are  only  competent  when  he  hears 
and  fully  comprehends  the  effect  of  the  words  spoken  and  when  he  is  at 
full  liberty  to  make  answer  thereto,  and  then  only  under  such  circum- 
stances as  would  justify  the  inference  of  assent  or  acquiescence  as  to  the 
truth  of  the  statement,  by  his  remaining  silent.  Id. 

12.  Book  Entries  not  Mads  by  Witness.  Upon  the  question  as  to  the 
amount  for  which  checks,  subsequentlv  raised,  were  originally  drawn, 
in  an  action  between  the  depositor  and  the  bank,  entries  made  in  his 
cash  book  by  his  bookkeeper,  who  is  not  a  witness,  are  admissible 
where  it  appears  from  the  plaintiff's  testimony  that  in  the  course  of  his 
business  the  entries  were  made  from  memoranda  to  which  he  could  tes- 
tify from  memory,  and  that  they  correctly  stated  the  amounts  for  which 
the  checks  were  drawn,  the  entries  being  compared  by  him  with  the  memo- 
randa after  the  checks  were  drawn,  and  in  each  case  found  to  be  correct, 
the  memoranda  being  then  destroyed.  Clark  v.  Nat.  Shoe  dk  Leatlier 
Bank.  498 

13.  Evidence  as  to  Capacity  in  which  Grantees  Take,  when  Immaterial. 
The  rejection  of  a  certified  copy  of  the  inventory  of  an  estate  filed  by 
executors,  upon  the  question  whether  they  tooK  as  executors,  or  as 
tenants  in  common  in  their  own  right,  under  a  deed  executed  to  them, 
is  not  reversible  error  in  an  action  to  compel  the  determination  of  an 
adverse  claim  of  title  based  on  such  deed,  where,  in  either  event,  such 
deed  conveyed  no  title  as  against  the  title  under  which  the  plaintiff 
claims.    Sweetland  v.  Busll.  541 

14.  Presumption  of  Delivery  from  Eecord  of  Deed.  The  fact  that  deeds 
are  recorded  raises  the  presumption  that  they  were  recorded  by  the 
grantee,  and  proof  of  that  fact  is  prima  facie  and  presumptive  evidence 
of  delivery.  Id. 

Admissibility  of  statements  as  to  meaning  of  contract 
See  Sales,  6. 

Burden  of  proof  in  action  by  assignee  of  claim  assigned  as  collateral 
security. 

See  Assignment,  3. 

Exceptions  in  capital  case. 
See  Appeal,  16. 

Findings  of  fact  unanimously  affirmed  cannot  be  questioned  by  Court 
of  Appeals  as  against  or  without. 

See  Appeal,  2. 
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Insured'B  refusal  to  answer  questions — mixed  questions  of  law  and 
fact. 

See  Inbubance,  5. 

Similar  contracts  by  agent. 

See  Pbincipal  and  Agent,  4. 
Tending  to  contradict  or  impeach  witness. 

See  Witness,  1. 

Variance  between  indictment  and  proof. 
See  Crimes,  5. 

EXTRA  ALLOWANCE. 

May  be  allowed  when  plaintifif  recovers  less  than  fifty  dollars. 

See  Costs. 

PEES. 

Of  assignee  for  creditors. 

See  Assignment,  8. 

PINDINGS. 

Construction  of. 
See  Appeal,  23. 

PINES. 

When  payment  by  one  defendant  of  fine  imposed  upon  several  defend- 
ants for  civil  contempt,  is  satisfaction  for  all. 

See  Contempt. 

P0BECL0SX7BE  / 

Modification  of  decree  distributing  surplus. 

See  Appeal,  3. 

PEATJI). 

Facts  insufficient  to  establish  fraud  and  entitle  vendor  to  rescind  sale. 
See  Sales,  7. 

PRAX7DS  (STATUTE  OP). 

When  question  as  to  whether  a  contract  is  Void  under,  is  not  reviewable. 
See  Appeal,  6. 

GAME  LAW. 

1.  Pbssemon  of  Fish  Inhibited  Thereby  During  Close  Season,  The 
prohibition  against  the  possession  of  certain  fish  during  the  close  season 
contained  in  the  Fisheries,  Game  and  Forest  Law  (L.  1892,  ch.  488, 
§§  110,  112,  as  nmd.  by  L.  1896,  ch.  531  and  L.  1898,  ch.  109)  applies 
only  to  such  fish  «ks  are  taken  from  the  waters  of  this  state  and  not  to 
those  imported  from  a  foreign  country;  and  the  mere  possession  of  fish 
of  the  species  inhibited,  by  any  person  within  this  state,  during  the  close 
season,  is  not  in  itself  a  violation  of  the  law,  although  it  is  prima  facie 
evidence  thereof  and  casts  upon  him  the  burden  of  proving  facts  showing 
his  possession  to  be  lawful.    People  v.  Buffalo  Fish  Co.  93 

2.  Section  246  Applicable  only  to  Criminal  Offenses.  Section  246  of 
the  Game  Law  (L.  1892,  ch.  488),  providing  that  any  magistrate  having 
criminal  jurisdiction,  on  proof  by  affidavit  that  any  of  the  provisions 
of  that  statute  have  been  violated  by  any  peraons  temporarily  within 
his  jurisdiction,  but  not  residing  there  permanently,  or  by  any  per- 
son whose  name  and  residence  are  unknown,  ^all  issue  his  warrant 
for  the  arrest  of  such  offender  and  cause  him  to  be  committed  to  bail  to 
answer  the  charge  against  him,  applies  only  to  criminal  offenses  under 
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the  statute,  and  does  not  authorize  the  arrest  of  a  person  charged  with  its 
violation  by  trespassing  and  fishing  upon  a  private  park  estabhshed  there- 
under where  the  statute  imposes  only  exemplary^  damages  in  addition 
to  actual  damages  for  such  violation  and  no  provision  thereof  made  such 
trespass  criminal  at  the  time  of  his  arrest,    akthl  v.  Boof,  182 

aUABDIAV  AND  WABB. 

Liability  of  sureties  on  guardian's  bond. 
See  Principal  akd  Sdkett,  1. 

When  accounting  of  guardian  not  a  condition  precedent  to  equitable 
suit  against  sureties. 

See  Principal  and  Surett,  2. 

HiaHWAT. 

When  railroad  company  may  not  change  line  of  highway  crossing  its 
track. 

See  Railroads,  4,  5. 

HX78B  AND  AND  WIFE. 

Action  to  Annul  a  Marriage  —  Bower  of  Supreme  Court  to  Grant  Ali- 
mony and  Counsel  Fees.  The  Supreme  Court »  in  an  action  against  a  wife 
to  annul  a  ceremonial  marriage,  has,  in  a  proper  case,  as  an  incident  to  its 
jurisdiction  to  entertain  the  action,  power  to  grant  alimonj  and  counsel 
fees  pendente  lite,  although  the  provisions  of  the  Code  of  Civil  Procedure 
(§§  1/42  et  seq.)  authorizing  and  regulating  actions  to  annul  a  marriage 
are  silent  ns  to  alimony  and  counsel  fees.    Higgins  v.  Sharp.  ^ 

IMDIOTMENT. 

For  grand  larceny  —  omission  of  word  *  *  money." 

See  Crimes,  8. 
Sufficiency  of  averment  as  to  appropriation  of  money. 

See  Crimes,  4. 
Variance  between  indictment  and  proof. 

See  Crimes,  5. 

IKDOBSEB. 

Liability  for  indorsement  before  delivery  to  payee. 
See  Bills,  Notes  and  Checks,  1. 

Presumption  as  to  liability  arising  from  face  of  note,  when  not 
conclusive. 

See  Bills,-  Notes  and  Checks,  2. 

IN8XJBANCE. 

1.  Matuat  Fire  Insurance  Company— Cash  PolieyJiolders  Entitled  to  Vote 
at  Flection  of  Directors.  Holders  of  policies  in  a  mutual  fire  insurance 
company,  organized  under  chapter  239  of  the  Laws  of  1886,  as  amended 
by  cliapter  47  of  the  Laws  of  1848,  who  have  paid  a  certain  definite  sum 
of  money  in  full  for  insurance  therein,  in  lieu  and  in  place  of  a  premium 
note  therefor,  are  as  fully  and  effectively  insured  as  those  who  have  given 
a  premium  note  for  insurance  and  nre  members  of  the  company  and  enti- 
tled to  vote  at  any  election  of  its  directors  equally  with  note  policyholders. 
Matter  of  Mutual  F.  Ins.  Co.  10 

2.  Fire  Insurance — Compliance  with  Agreement  for  Appraisal  a  Con- 
dition Precedent  to  Action  upon  Policy.    Where,  in  pursuance  of  the 

f provisions  of  the  standard  fire  insurance  polic^y,  the  parties  have  entered 
nto  a  written  agreement  to  submit  to  appraisers  the  amount  of  a  loss, 
both  parties  are  equally  bound  to  act  in  good  faith  to  accomplish  the 
appraisement,  and  where  the  insured,  beyond  the  appointment  of  an 
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appraiser,  has  taken  no  steps  to  render  it  effective  and  there  is  no  evidence 
that  the  insurer,  either  in  the  execution  of  the  agreement  or  for  the  pur- 
pose of  defeating  its  object,  has  acted  in  bad  faith,  the  former  will  tot 
be  absolved  from  compliance  with  its  terms  and  justified  in  abandoning 
the  proceedings  and  resorting  to  an  action  to  recover  the  amount  of  the 
loss.    Silter  v.  Western  Asmr.  Co.  881 

8.  Validity  of  a  Voluntary  Agreement  by  a  Foreign  Insurance  Company 
Creating  a  Fund  for  the  Benefit  of  PolieyJwlders.  An  agreement  between 
a  foreign  insurance  company  and  an  agent  representing  it  in  the  state, 
whereby  sixty  per  cent  of  the  net  premiums  received  by  the  latter  for 
insurance  were  to  be  deposited  in  trust  for  the  benefit  of  such  persons  in 
the  United  States  as  shall  effect  insurance  in  the  company  through  his 
office,  is  not  invalid  as  against  policyholders  not  beneflciaries  thereuiidtr, 
in  the  absence  of  fraud  or  some  positive  law  forbidding  it.  Babcock  P. 
P.  Mfg.  Co,  V.  Banmis.  44J 

4.  Effect  of  Attaching  Fund  as  Waiver  of  Right  to  Assert  Trust  TJiei-ein. 
Policyholders  who  are  the  beneficiaries  of  such  trust  fund  do  not  waive 
their  rights  as  beneficiaries  as  against  an  attaching  creditor  of  the  insur- 
ance company  by  themselves  attaching  the  fund  subsequently  to  his 
attachment.  Id. 

6.  Fire  Insurance  —  Insured' s  Befusal  to  Answer  Question — Materiality 
of  Question  a  Misced  Question  of  Law  and  Fact.  The  materiality,  upon 
the  question  of  the  actual  cash  value  of  an  insured  steamer  at  the  time 
of  its  destruction  by  fire,  of  the  inquiry,  made  of  insured  pursuant  to  a 
provision  of  the  policy  requiring  them  to  submit  to  an  examination  under 
oath,  as  to  the  amount  they  paid  for  it,  is  a  question  of  fact  or  a  mixed 
question  of  fact  and  law,  when  the  refusal  to  answer  the  inquiry  Is  relied 
upon  as  a  defense  to  an  action  on  the  policy,  where  they  purchased  the 
steamer  from  a  third  person  who  purchased  it,  with  other  property,  at 
a  receiver's  sale,  and  they  expended  $8,500  upon  it  after  they  became  the 
owners.     Porter  v.  Traders'  Ins.  Co.  504 

6.  Mistake  as  to  Materiality.  The  provision  of  an  insurance  policy 
that  the  insured  shall  submit  to  examination  under  oath,  does  not  bind 
them  to  answer  every  question  propounded,  however  irrelevant;  and  if, 
acting  in  good  faith,  tliey  make  a  mistake  in  deciding  that  an  inquiry  in 
respect  to  the  price  paid  for  insured  property  is  not,  under  the  circum- 
stances, material  on  the  question  as  to  its  cash  value  at  the  time  of  the 
fire  and  refuse  to  answer  it,  it  is  not  ground  for  visiting  them  with  a  for- 
feiture of  the  benefits  under  the  policy.  Id. 

7.  Construction  of  Provision  Requiring  Insured  to  Submit  to  Examination 
undei'  Oath.  A  provision  of  an  insurance  policy,  the  object  of  which 
is  to  prescribe  the  manner  in  which  an  accrued  loss  is  to  be  adjusted  and 
ascertained,  that  the  insured  shall  submit  to  examination  under  oath,  is 
not  to  be  subjected  to  any  narrow  or  technical  construction,  but  is  to  be 
construed  liberally  in  favor  of  the  insured.  Id. 

IKTEBMEDIATE  ORDEB. 

Order  denying  motion  for  a  new  trial  upon  the  minutes. 

See  Appeal,  14. 

Remittance  of  case  for  consideration  of  Appellate  Division. 
See  Appeal,  14. 

JTJDaMENT. 

1.  Niew  York  City —  Unauthorized  Offer  of  Judgment  by  Corporation 
Counsel  —  Taxpayer's  Action.  The  corporation  counsel  of  the  city  of 
New  York  has  no  power,  either  by  virtue  of  his  retainer  or  under 
the  charter  (L.  1897.  ch.  878,  §  255),  to  make  an  offer  of  judgment  in 
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an  action  against  the  city,  and  his  affidavit  under  section  740  of  the 
Code  of  Civil  Procedure  that  he  is  duly  authorized  to  make  it  in  behalf  of 
the  party,  is  *'  an  illegal  official  net "  within  the  clear  wording  of  the  sutute 
(L.  1893,  ch.  301),  authorizing  a  taxpayer  to  bring  an  action  "to  prevent 
any  illegal  official  act  on  the  part  of  any  officer  of  any  ♦  ♦  •  munic- 
ipal corporation  in  the  state,"  and  an  action  may  be  maintained  thereunder 
to  restrain  the  judgment  creditors  from  collecting  and  the  comptroller  from 
paying  a  judgment  entered  upon  such  offer.     Biuh  v.  O^Brien.  205 

2.  Lien  of,  as  against  a  Bona  Fide Parehaser  toitfumt  Noticebefore Docket. 
ITnder  sections  1  and  8  of  chapter  50  of  1  Revised  Laws  of  1813,  no 
judgment  affecting  any  lauds,  tenements,  real  estate  or  chattels  real  had 
any  preference  until  the  record  thereof  had  been  filed  and  docketed  as 
against  a  bona  fide  purchaser  of  such  real  property  for  a  valuable  consid- 
eration, and  a  deed  given  by  the  judgment  debtor  for  a  consideration 
expressed  therein  upon  the  day  judgment  was  entered,  without  proof 
that  the  judgment  was  enterea  first,  or  that  the  purchaser  had  actuator 
constructive  notice  thereof,  is  valid  as  against  the  judgment.  Stteetiand 
V.  Buell.  541 

Modification  of,  distributing  surplus  in  foreclosure  proceedings. 
Sec  Appeal,  3. 

Reversal  of  judgment  dismissing  complaint 
See  Appeal,  13. 

JTJBY. 

Extra  panel  of  jurors — sheriff's  return. 
See  Crimes,  1. 

Challenge  for  cause  —failure  to  exhaust  peremptory  challenges. 

See  Chimes,  2. 
Facts  insufficient  to  take  case  from. 

See  Evidence,  7. 

Misconduct  of.  in  murder  trial. 
See  Crimes,  Id. 

LABOR  LAW. 

Liability  of  master  to  servant  thereunder. 

See  Negligence,  5. 

.  LANDLORD  AND  TENANT. 

Cote f mat  for  lieneioal  on  Expiration  of  Term  —  Payment  of  Rent  wkHe 
Jloldinr/  Ooer.  A  lessee,  at  the  expiration  of  the  term  under  a  lease  for  a 
terra  of  years  containing  a  covenant  on  the  part  of  the  lessor  that  at 
such  expiration  the  lessee  shall  be  paid  the  appraised  value  of  the  building 
or  a  new  lease  gninted  at  an  appniised  rental,  is  entitled  to  retain  the 
possession  until  the  covenant  shall  be  performed  by  the  lessor,  and  is 
liable  for  no  more  than  the  rent  originally  reserved  while  thus  continuing 
in  possession.     Van  Beuren  v.  Wotherspobn,  368 

LIEN. 

Attorney's  lien,  waiver  of. 
Sec  Attorney  and  Client,  2. 

LIMITATION  OF  ACTIONS. 

Enforcement  of  Penalty.  The  cause  of  action  to  enforce  the  penalty 
prescribed  for  failure  to  file  the  annual  report  of  a  coi*[X)ration  required 
by  law,  on  account  of  a  default,  made  before  the  maturity  of  bonds  or 
interest  coupons  for  the  r.mount  of  which  it  is  vSought  to  hold  the  directors, 
accrues  at  the  dates  respectively  of  the  maturity  of  the  coupons  and  the 
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bonds,  as  to  the  directors  then  in  office;  and  the  liability  of  a  director, 
whose  election  and  default  in  filing  the  report  occurs  after  the  maturity 
of  the  debt,  attaches  at  the  time  his  default  is  complete,  since  the  debt  is 
"then  existing;"  and  if  the  action  is  begun  within  three  years  from 
the  earlier  date  it  is  within  the  limitation  prescribed  by  section  394  of  the 
Code  of  Civil  Procedure.    Morgan  v.  Hedkrom.  224 

MANDAMUS. 

To  compel  restoration  of  highway  under  Kailroad  Law. 

See  Railroads,  1. 

MASTER  AND  SERVANT. 

1.  AutJuyrity  of  Oeneral  Superintendent  to  Employ  Foreman,  The  gen- 
eral superintendent  of  a  manufacturing  company,  the  by-laws  of  which 
provide  that  he  shall  perform  such  duties  as  the  trustees  may  direct,  who 
has  had  the  general  management  of  affairs  left  to  him  without  instructions 
and  has  hired  and  discharged  employees,  is  impliedly  authorized  to  make 
such  oixiinary  contracts  as  custom  and  the  necessities  of  the  business 
justify  or  require,  including  the  employment  of  a  foreman  .for  the  term 
of  one  year,  unless  it  is  shown  that  such  employment  is  extraordinary  or 
unwarranted  by  ihe  requirements  of  the  business.  Peck  v.  Dexter  S.  P. 
<fc  P.  Co.  127 

2.  Evidence — Pi^oof  of  LnmatenaZ  Circumstances  Incompetent,  Upon 
the  trial  of  an  action  by  a  mill  fortiiian  to  recover  damages  for  his  alleged 
wrongful  discharge  from  employment,  evidence  of  the  amount  of  defend- 
ant's dividends  and  profits  during  his  employment  and  for  the  various 
years  subsequent  thereto  and  up  to  the  trial,  with  a  view  of  showing  that 
the  profits  did  not  greatly  vary  during  that  time,  is  not  competent  for  the 
purpose  of  contradicting  defendants  testimony  tending  to  show  his 
incompetency,  to  the  effect  that  the  output  of  the  mill,  under  conditions 
otherwise  the  same,  greatly  increased  after  his  discharge,  since  the  amount 
of  defendant's  profits  was  not  material  ui)on  the  question  of  his  compe- 
tency, and  the  reception  of  such  evidence  is  reversible  error.  Id, 

Liability  of  master  for  injury  to  servant  from  latent  defect  in  appliance. 

iSe^  Negligence,  3. 
Liability  of  master  to  servant  for  fall  of  scaffold. 

See  Negligence,  4. 
Liability  of  master  under  Labor  Law. 

See  Negligence,  5. 

MECHANIC'S  LIEN. 

1.  Assignment  of  Meclianie's  Lien  —  Counterclaim  or  Set-off  Available 
against  Assignee  —  Effect  of  New  Contract  between  Owner  and  Assignor, 
An  owner,  who,  after  the  termination  of  the  original  building  contract 
without  the  fault  of  the  builder,  and  after  the  latter  had  commenced  an 
action  to  foreclose  his  mechanic's  lien  and  had  assigned  the  lien  and  cause 
of  action,  but  without  knowledge  of  the  assignment,  entered  into  a  new 
contract  with  the  assignor  with  reference  to  the  same  subject-matter,  is 
not  entitled  to  set  off.  against  the  assignee  any  damages  arising  out  of  the 
assignor's  failure  to  perform  the  new  contract,  but  is  entitled  to  set  off 
whatever  he  actually  paid  to  the  assignor  upon  the  assigned  claim,  after 
the  assignment,  in  good  faith  and  without  notice.  Lawrence  v.  Congre- 
gationat  Church.  115 

2.  Waiver  of  Defect  of  Parties,  A  defect  of  parties  to  an  action  by  an 
assignee  of  a  mechanic's  lien  to  foreclose  the  same,  arising  from  the  failure 
to  join  a  prior  assignee,  to  whose  assignment  plaintiff's  assignment  was 
expressly  subject,  is  waived  where  the  attention  of  the  trial  court  is  not 
in  any  nianner  or  form  directed  to  the  point  at  the  triaL  Id. 
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8.  Action  by  Awignee  of  Claim  Assigned  as  Collateral  Seeurity  —  State 
of  Accounts  —  Burden  of  Proof.  The  assignee  of  a  claim  under  a  written 
assignment  which  vests  the  legal  title  in  him,  though  as  security  for  a 
debt,  is  not  bound  in  an  action  against  the  debtor  to  prove  the  existence 
of  a  debt  from  the  assignor  to  nimself,  as  the  state  of  accounts  between 
the  assignor  and  assignee  does  not  concern  the  defendant,  or.  if  it  does, 
the  burden  is  upon  him  to  prove  such  a  state  of  facts  as  would  render  the 
assignment  inoperative  or  reinvest  the  assignor  in  equity  with  the  bene- 
ficial ownership  of  the  claim.  Id. 

4.  Order  Substituting  Assignee  as  Plaintiff — Effect  as  an  Acffudica- 
tion  of  Right  to  Prosecute  the  Action.  An  order,  made  upon  notice  to 
defendant,  substituting  the  assignee  of  a  claim  under  an  assignment  as 
collateral  security  as  plaintiff  m  place  of  the  assignor  is,  in  effect,  an 
adjudication  that  the  assignee  has  such  an  interest  in  the  claim  under  the 
assignment  as  entitles  him  to  prosecute  the  action.  Id. 

MONET  HAT)  AND  BECEIVED. 

PUytfient  of  I/idioidual  Debt  with  Corporate  Checks  by  Officer  of  Corpora- 
tion—  Wh£n  Payee  Chargeable  with  Notice  of  Incapacity  and  LiMe  to 
Restoration.  The  payee  of  corporate  checks  who  receives  them  from  the 
treasurer  of  the  corporation  in  payment  of  a  debt  not  owed  by  the  corpora- 
tion, but  in  payment  of  one  which  he  has  treated  as  the  treasurer's  indi- 
vidual debt,  where  the  latter  has  no  actual  or  apparent  authority  to  issue 
such  checks  either  in  payment  of  his  own  debt  or  that  of  a  third  person, 
is  chargeable  with  notice  of  his  incapacity  to  issue  them  and  is  bound  to 
inquire  as  to  the  real  situation,  and  where  he  accepts  the  checks  without 
question  and  draws  the  money  thereon,  he  is  liable  in  an  action  by  the 
corporation  to  recover  the  amount  piiid  as  money  received  by  him  to  its 
use.     Rochester  db  C.  T.  R.  Co.  v.  Paviour.  281 

MONOPOLY. 

Contract  tending  to  create  a  monopoly  void. 
See  Contract,  3. 

MOBTaAGR 

Covering  Real  and  Personal  Estaie — ^ect  of  Delay  in  Filing  as  Chattel 
Mortgage  on  its  Validity  as  Real  Estate  Mortgage.  The  technical  or  statu- 
tory invalidity  as  a  chattel  mortgage  as  against  creditors  of  the  mortfi^agor, 
of  a  mortgage  covering  both  real  and  personal  estate  due  to  the  delay  in 
filing  it  as  a  chattel  mortgage,  does  not  affect  its  validity  as  a  real  estate 
mortgage,  where  there  was  no  actual  fraud  attaching  to  the  morteage  in 
either  branch  of  it,  but  it  was  given  in  eood  faith  for  an  honest  and  ample 
consideration  and  with  no  intent  to  injure,  delay  or  defraud  other  cred- 
itors of  the  mortgagor.     Chemung  Canal  Bank  v.  Payne.  252 

Modification  of  decree  distributing  surplus  in  foreclosure. 
See  Appeal,  3. 

MT7NICIPAI.  COBPORATION& 

1.  Assessment  for  Local  Improvement  —  Defect  Apparent  on  JPhee  of  PrO' 
eeedings.  If  a  provision  of  a  municipal  charter  requiring  an  assessment 
for  street  paving  to  be  apportioned  upon  the  lots  of  land  abutting  on  the 
street  "according  to  the  number  of  feet  frontage  upon  the  same  "  be  uncon- 
stitutional as  taking  property  without  due  process  of  law,  the  invalidity 

\oi  an  assessment  made  under  it  is  apparent  on  the  face  of  the  proceea- 
ings,  and  an  action  in  equity  to  set  the  assessment  aside  as  a  cloua  on  title 
cannot  be  maintained.     Conde  v.  City  of  Schenectady.  258 

2.  Waiver  of  Constitutional  Objection.  A  property  owner  who  signs 
a  petition  for  a  street  pavement  under  a  charter  which  requires  the 
cost  to  be  apportioned  among  the  owners  according  to  frontage,  neces- 


INDEX.  641 

MX7NICIPAI.  CORPORATIONS  —  Continued. 

«arily  asks  that  the  work  be  done  under  the  statutory  rule  and  thereby 
waives  any  right  to  object  to  it  upon  the  ground  that  it  constitutes  a  tak- 
ing of  property  without  due  process  of  law.  Id, 

3.  Irregularity  in  Proceedings  for  Street  ImprowmerU  Cured  by  Statute, 
An  irregularity  in  a  proceeding  for  a  street  improvement  consisting  in 
the  requirement  by  the  common  council  of  two  bonds,  one  to  accom- 
panv  the  bid  and  to  be  conditioned  that  if  the  bid  is  accepted  the 
bidder  will  enter  into  a  contract  with  the  city  for  doing  the  work,  and 
the  other  to  be  executed  on  the  award  of  the  contract  and  to  be  condi- 
tioned for  its  performance,  instead  of  following  the  provision  of  tlie  char- 
ter which  requires  one  bond  to  be  given  when  the  bid  is  made,  and  which 
is  to  cover  not  only  the  execution  of  the  contract  but  its  performance, 
will  not  avoid  an  assessment  when  another  section  of  the  charter  provides 
that  "every  assessment  for  the  purpose  authorized  by  this  title,  shall  be 
valid  and  effectual,  notwithstanding  any  irregularity,  omission  or  error 
in  any  of  the  proceedings  relating  to  the  same    *    *    *  "  Id. 

4.  Varianee  between  Petition  and  Ordinance  as  to  Kind  of  Paring 
Material.  The  variance  between  a  petition  for  the  paving  of  a  street 
which  asked  for  "Trinidad  sheet  asphalt"  and  the  ordinance  direct- 
ing the  street  to  be  paved  with  "Asphaltum  sheet  pavement,"  the 
specifications  requiring  the  material  to  be  "refined  lake  asphalt"  and 
distinctly  excepting  land  or  overflow  asphalt,  does  not  invalidate  an 
Assessment  for  the  pavement  even  if  the  term  "lake  asphalt"  is  more 
comprehensive  than  "Trinidad  asphalt"  where  Trinidad  asphalt  was 
actually  used  and  there  is  no  proof  to  show  that  the  exclusion  in  the 
specifications  of  land  and  overflow  asphalt  was  improper.  Id. 

6.  City  of  Schenectady  —  Expense  of  Bepaving  Street  Intersections.  The 
amendment  of  section  59  of  the  charter  of  the  city  of  Schenectady 
<L.  1890,  ch.  294,  as  amd.  by  L.  1893,  ch.  190),  by  omitting  the  provision 
that  the  cost  and  expense  of  repaving  the  street  intersections  should  be 
borne  by  the  city  at  large,  had  the  effect  of  imposing  the  whole  cost  of 
repaving  a  street  on  the  abutting  lots.  Id. 

6.  Method  of  Paying  Assessment.  Under  section  61  of  the  charter  of 
the  city  of  Schenectady,  the  determination  whether  an  assessment  for 
repaving  a  street  shall  be  payable  in  installments  or  not  is,  in  the  absence 
of  request  by  the  petitioners  for  the  improvement,  vested  in  the  common 
-council.  Id. 

7.  Dedication  of  Street  —  Acceptance  by  Avtiiorities  —  JV<w  Method  Created 
hy  City  Charier  'not  Exclusive.  When  a  city  charter  provides  a  new  way 
of  accepting  land  tendered  for  a  public  street,  and  does  not  purport  to 
provide  an  exclusive  method  of  tender  and  acceptance,  it  does  not  pre- 
clude existing  methods  of  dedication  under  the  common  law,  and  the 
courts  cannot  make  a  limitation  the  legislature  did  not  impose,  since  if  an 
extreme  and  extraordinary  change  of  the  common  law  had  been  intended 
it  would  expressly  appear  and  not  be  left  to  implication.  Matter  of 
Hunter.  865 

8.  Power  to  Begulate  Erection  of  Billboards.  The  power  conferred  upon 
the  city  of  Rochester  by  its  charter  "to  license  and  regulate  billposters 
*  *  *  and  to  prescribe  the  terms  and  conditions  upon  which  any  such 
license  shall  be  granted  *  *  ♦  "  (L.  1880,  ch.  14,  §  40,  subd.  21,  as 
amd.,  L.  1894,  ch.  28,  §  9),  authorizes  an  ordinance  prohibiting  the  erec- 
tion of  billboards  exceeding  six  feet  in  height,  except  with  the  permis- 
sion of  the  common  council,  after  notice  in  writing  of  the  application  for 
the  permit,  to  the  owners,  occupants  or  agents  of  all  houses  and  lots 
within  a  distance  of  200  feet  from  where  such  billboard  is  to  be  erected. 
City  of  Rochester  v.  Weiit.  510 

81 
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9.  Conttitutumality  of  Charter.  The  statute  conferring  such  power  oa 
the  city  ^  was  within  the  power  of  the  legislature,  and  is  not  in  conflict 
with  any  provision  of  the  State  or  Federal  Constitution.  Id, 

10.  jRea^nableTiess  of  Ordinance.  Such  ordinance  is  not  unreasonable 
or  an  undue  restraint  of  a  lawful  trade  or  business,  nor  a  restraint  upon 
the  lawful  and  beneficent  use  of  private  property.  //, 

It.  Validity  of  Statute  or  Ordinance —  General  Rule.  The  validity  of  a 
statute  or  ordinance  is  not  to  be  determined  from  its  effect  in  a  particular 
case,  but  upon  its  general  purpose  and  its  efficiency  to  effect  that  end. 
When  a  statute  is  obviously  intended  to  provide  for  the  safety  of  a  com- 
munity, and  an  ordinance  under  it  is  reasonable  and  in  compliance  with 
its  purpose,  both  the  statute  and  the  ordinance  are  hiwful  and  must  be 
sustained.  Id, 

MUNICIPAL  WATER  WORKS. 

Diversion  of  sub-surface  waters  by 

See  Watekcoubses. 

NEGLIQENCE. 

1.  Identification  of  Wrongdoer.  Where,  under  the  maxim  res  ipea  loqui- 
tur, injuries,  caused  by  the  falling  of  a  brick  from  a  building  in  process 
of  construction  on  a  public  street  bv  nineteen  independent  contractors 
employing  about  two  hundred  and  fifty  men,  may  be  presumed  to  have 
been  the  result  of  negligence,  but  there  is  no  proof  whatever  as  to  who 
set  the  brick  in  motion  or  from  what  part  of  the  building  it  came,  the 
presumption  of  negligence  \a  not  sufficient  to  sustain  a  recovery  of  dam- 
ages against  two  of  the  contractors,  one  being  in  charge  of  the  carpenter 
work  and  the  other  of  the  mason  work,  since  the  party  responsible  for  the 
injury  is  not  identified.     Wolf  v.  Am.  Tract  Society.  30 

2.  Distribution  of  Damages  Recovered  in  Action  for  Causing  Death  by 
Negligence —  Code  of  Civil  Procedure,  §§  1902  et  seq.  The  provisions  of  the 
Code  of  Civil  Procedure  (g§  1902  et  seq.)  authorizing  the  maintenance  of 
an  action  where  a  decedent's  death  was  caused  by  a  wrongful  act,  neglect 
or  default  and  providing  for  the  distribution  of  the  damages  recovered, 
were  intended  by  the  legislature  to  create  a  new  cause  of  action  for  the 
benefit,  as  a  class,  of  the  husband  or  wife  and  next  of  kin,  and  when  the 
class  consists  of  the  widow  and  the  father  only,  the  latter  is,  under  sec- 
tion  2732,  subdivision  7.  entitled  to  share  equally  with  the  widow  in  a 
judgment  which  she  has  recovered  for  her  husband's  death  by  negligence, 
proper  deduction  being  made  for  the  expenses  of  her  action  and  her  com- 
missions upon  the  recovery  as  his  administratrix.  Matter  of  Snedeker  v. 
Snedeker.  58 

3.  Liability  of  Master  for  Injuiy  Resulting  to  Servant  from  Latent  Defect 
in  Appliance.  A  master  is  not  liable  to  a  servant  for  an  injury  to  the 
latter  in  consequence  of  a  latent  defect  In  an  appliance,  where* the  evi- 
dence shows  that  the  material  furnished  by  the  master  for  the  manufac- 
ture of  the  appliance,  and  out  of  which  it  was  made,  was  proper;  that 
there  was  nothing  in  its  appearance  to  indicate  inefficiency,  and  that  it 
was  made  by  competent  and  skilled  workmen  and  was  subjected  to  fre- 
quent and  thorough  inspections  of  such  a  character  as  to  reveal  any  flaw 
or  defect  that  could  be  discovered  in  that  way.  .  Smith  v.  N.  F.  C.  it  11. 
R.  R.  R.  Co.  491 

4.  Fall  of  Scaffold  — -  Master^s  Liability  to  Servant.  Where  a  scaffold 
provided  by  the  master  for  a  servant's  use  falls,  and  no  other  cause  of 
the  fall  is  ascertained  except  as  inferred  from  the  fall  itself,  the  fall  is 
prima  facie  evidence  of  the  negligence  of  the  master  in  an  action  by  the 
servant  to  recover  damages  received  in  consequence  thereof.  Stewart  v. 
Ferguson,  558 
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5.  Liability  of  Master  under  Labor  Law.  Where  the  cause  of  the  fall 
is  otherwise  ascertained,  sections  18  and  19  of  the  Labor  Law  (L.  1897,  ch. 
415)  enlarge  the  duty  of  the  master,  and  extend  it  to  responsibility  for 
the  safety  of  the  scaffold  itself,  and  thus  for  the  want  of  care  in  the 
details  of  its  construction.  Id, 

Action  by  sole  next  of  kin. 
See  Abatement. 

KEWTiUAL. 

1.  Misconduct  of  Jury  in  Murder  Trial  —  Failure  to  Make  Ol^ection  or 
Prefer  Bequest—  When  Btfusal  of  New  Trial  Justified.  The  trial  court  is 
justified  n  denying  an  application  for  a  new  trial  made  by  defendant  in  a 
murder  trial,  so  far  as  it  is  based  upon  the  ground  that  during  the  trial 
one  of  the  jurors  had  a  copy  of  the  Fenal  Cede  and  Code  of  Criminal  Pro- 
cedure which  he  read  and  exhibited  to  some  of  his  fellows,  where  it  is 
obyious  that  he  obtained  the  book  inadyertently,  and  as  soon  as  the  atten- 
tion of  the  prosecution  was  called  to  the  fact  the  book  was  taken  away 
from  him,  and  the  defendant  omitted  to  raise  any  objection,  or  make  any 
request  to  the  court  to  specially  instruct  the  jurors  to  disregard  anything 
that  had  been  read,  and  it  is  not  alleged  or  set  forth  what  was  read,  or 
that  it  had  any  connection  with,  or  bearing  upon,  the  case,  or  in  any  way 
affected  the  verdict,  and  the  court  in  effect  charged  the  jury  that  it  was 
to  receive  the  law  as  the  court  declared  it,  independent  of  any  knowledge 
it  might  otherwise  acquire.    People  v.  Priori.  459 

2.  New  Tnal  on  Ground  of  Newly-discoDered  Evidence  —  Wltsn  Properly 
Pefused.  An  application  for  a  new  trial  in  a  murder  case,  upon  the 
ground  of  newly -discovered  evidence,  may  properly  be  refused  where  the 
new  evidence  is  not  such  as  requires  the  trial  court  to  bold  that  it  would 
probably  change  the  result  if  a  new  trial  were  granted,  or  where  there  is 
not  sufficient  proof  that  it  could  not  haye  been  discovered  before  the  trial 
by  the  exercise  of  due  diligence.  Id. 

When  order  of  Appellate  Division  granting  new  trial  not  reviewable. 
See  Appeal,  18. 

NEW  70BE  (CITY  OF). 

1.  Justices  Tranefei^ed  to  Municipal  Court  have  no  Power  to  Appoint 
Clerks  Thereof  for  Full  Term.  Justices  of  the  inferior  courts  of  the  cities 
of  New  York  and  Brooklyn,  in  office  January  1,  1898,  who  were  trans- 
ferred to  the  Municipal  Court  of  tho  city  of  New  York  as  justices  thereof 
to  serve  out  their  unexpired  terms,  have  no  power  to  appoint  clerks  of 
that  court  for  terms  of  six  yeara  conferred  by  the  new  charter  (L.  1897, 
ch.  878,  §  1373)  upon  lustices  "elected  or  appointed  as  hereinbefore  pro- 
vided," since  the  words  '* elected  or  appointed"  refer  only  to  justices  to 
be  elected  or  appointed  after  the  charter  went  into  effect.     St\iber  v.  Coler, 

23 

2.  Pauoer  of  Transferred  Justices  to  Fill  Vacancies  in  Office  of  Transferred 
Clerks.  The  transferred  justices,  having  had  power  under  the  old  system 
to  supply  themselves  with  clerks,  may  make  appointments,  not  extending 
beyond  their  own  official  existence,  to  fill  vacancies  that  may  arise  by 
rejison  of  the  death  or  resignation  of  clerks  transferred  with  them  from  the 
inferior  courts.  Id. 

3.  Appointment  for  Fall  Term  to  Fill  Vacancy  Caused  by  Resignation  of 
Transferred  Clerk.  An  appointment  of  a  clerk  of  the  Municipal  Court  of 
the  city  of  New  York  for  the  third  district  of  the  borough  of  Brooklyn, 
purporting  to  be  for  the  full  term  of  six  years,  made,  upon  the  resigna- 
tion of  the  clerk  transferred  with  him,  within  two  days  before  the  expira- 
tion of  his  term,  by  a  justice  who  had  been  transferred  fi-om  an  inferior 
court  of  the  city  of  Brooklyn,  is  not  a  valid  and  effective  appointment  for 
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a  full  term  of  six  years  and  is  void  since  such  justice  was  not  a  justice  of 
the  Municipal  Court  either  by  election  or  appointment  and  had  no  power 
to  appoint  a  clerk  except  such  as  he  possessed  before  the  enactment  of  the 
charter.  Id. 

4.  Civil  Service  —  Tenure  of  Probationary  Appointee,  Where  one  has 
been  appointed  to  a  position  in  the  civil  service  of  the  city  of  New  York 
for  a  probationary  term,  as  prescribed  by  the  civil  service  rules  of  tjat 
city,  be  cannot  be  removed  during  such  term  except  for  cans'*  after  an 
opportunity  to  explain,  and  a  rule  providing  for  his  peremptory  discharge, 
during  the  term,  without  notice  of  charges  or  an  opportunity  to  beheara, 
is  invalid,  and  his  peremptory  discharge  thereunder  unlawful.  People  ex 
rel.  Kaetor  v.  Kearny.  W 

5.  Municipal  Court  of  tJie  City  of  2^ew  York  is  not  a  new  Jjoeal  ami 
Inferior  Court  —  Jurisdictio7i  over  Foreign  Corporation — Constitution, 
Art.  «,  §  18.  The  Municipal  Court  of  the  city  of  New  York  is  a  con- 
tinuation, consolidation  and  reorganization  of  the  District  Courts  of  the 
old  city  of  New  York  and  the  Justices*  Courts  in  the  first,  second  and 
third  districts  of  the  old  city  of  Brooklyn  under  a  new  name,  and  is  not 
a  new  local  inferior  court  within  section  18  of  article  6  of  the  Constitu- 
tion authorizing  the  legislature  to  establish  inferior  local  courts,  but  pro- 
hibiting it  from  **  hereafter"  conferring  upon  any  inferior  local  court  of 
its  creation  any  equity  jurisdiction  or  any  greater  jurisdiction  in  other 
respects  than  is  conferred  upon  County  Courts  by  or  under  "  this"  article; 
ami  the  provision  of  section  1864  of  **  the  Greater  New  York  charter." 
that  such  court  shall  have  jurisdiction  *'  of  a  foreign  corporation  having 
an  office  in  the  city  of  New  York,"  does  not  violate  such  constitutional 
provision,  but  merely  confers  upon  the  Municipal  Court  the  jurisdiction 
which  had  been  exercised  for  many  years  by  the  local  tribunals  consoli- 
dated in  that  court.     Worthington  v.  London  G.  db  A.  Co.  81 

G.  Scope  of  Constitutional  Limitation.  Assuming  that  the  Municipal 
Court  of  the  city  of  New  York  is  a  new  local  court,  the  provision  con- 
ferring upon  it  jurisdiction  **  of  a  foreign  corporation  haviuj^  an  office  in 
the  city  of  New  York"  would  not  violate  section  18  of  article  6  of  the 
Constitution,  since  tiie  limitation  thereby  imposed  upon  the  power  of  the 
legisLiture  to  confer  jurisdiction  upon  future  inferior  local  courts  relates 
to  thv;  jurisdiction  as  to  subject-matter,  and  not  as  to  territory,  non-resi- 
dent parties  defendant  or  foreign  corporations.  Id. 

7.  Civil  Service—  Summai'y  Removal  of  Employees.  Employees  trans- 
ferred to  departments  of  the  city  of  New  York  pursuant  to  section  1536 
of  the  Greater  New  York  charter  (L.  1897,  ch.  378),  who  were  not  subject 
to  removal,  without  cause,  before  the  transfer,  are  given  the  same  security 
of  tenure  they  previously  enjoyed,  but  employees  who,  before  the  trans- 
fer, were  removable  at  the  pleasure  of  the  appointing  power  may  be  dis- 
charged without  cause  by  the  head  of  the  department  to  which  they  have 
been  transferred.     People  ex  rel.  Percival  v.  Cram.  166 

8.  Dockmasters  are  Public  Officers.  Dockmasters  in  the  department  of 
docks  in  the  city  of  New  York  are  public  officers  and  not  merely  clerks  or 
employees,  since  the  captaia  and  harbor  masters  of  the  port,*  to  whose 
functions  they  succeeded,  were  tmquestionably  public  officers,  and  dock- 
masters  are  recognized  as  officers  by  section  848  of  the  charter  providing 
that  a  dockmastcr  **  shall  not  appoint  any  deputy,  or  assistant,  or  dele- 
gate the  powers  of  his  office  to  any  person  or  persons  whatever."  Id. 

9.  Validity  of  Rule  Prohibiting  Summai'y  Removals.  Rule  42  of  the 
regulations  of  the  municipal  civil  service  commission  of  the  city  of  New 
York,  forbidding  the  removal  of  any  person  in  the  classified  service 
until  a  statement  of  the  causes  of  removal  has  been  filed  with  the  com- 
mission and  a  copy  of  the  same  furnished  to  the  person  sought  to  be 
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removed,  and  until  such  peison  has  been  afforded  an  opportunity  to 
present  an  explanation  in  writing,  is  invalid,  so  far  as  it  applies  to  a  pub- 
lic officer,  e.  g.,  a  dockmaster  in  the  department  of  docks,  whose  term  is 
not  prescribed,  since  article  10,  section  3,  of  the  Constitution  provides  that 
when  the  duration  of  an  office  is  not  provided  by  the  Constitution,  it  may 
be  declared  by  law,  and  if  not  so  declared  shall  be  held  during  the  pleasure 
of  the  authority  making  tbe  appointment;  and,  assuming  that  such  was 
the  statutory  intent,  the  legislature  cannot  delegate  its  power  to  prescribe 
the  duration  of  term  and  permanence  of  tenure  of  public  officers  to  the 
civil  service  commission,  nor  can  the  term  of  an  office  be  prescribed  by  its 
regulation.  Id. 

10.  Unaut/iarized  Offer  of  Jud/^ment  by  Corporation  Counsel —  Taxpayer's 
Action.  The  corporation  counsel  of  the  city  of  New  York  has  no  power, 
either  by  virtue  of  his  retainer  or  under  the  charter  (L.  1897,  ch.  878, 
§  255),  to  make  an  offer  of  judgment  iuan  action  airainst  the  city,  and  his 
affidavit  under  section  740  of  thtf  Code  of  Civii  Procedure  that  he  is  duly 
authorized  to  make  it  in  behalf  of  the  party,  is  ''an  illegal  official  act" 
within  the  clear  wording  of  the  statute  (L.  1892,  "jh.  301),  authorizing  a 
taxpayer  to  bring  an  action  "to  prevent  any  illegal  official  act  on  the  part 
of  any  officer  of  any  *  *  *  municipal  corporation  in  the  stAto."  and 
an  action  may  be  maintained  thereunder  to  restrain  the  judgment  credit- 
ors from  collecting  and  the  comptroller  from  paying  a  judgment  entered 
upon  such  offer.     Bush  v.  CBrien.  "  205 

11.  Taxpayer  Cannot  Interpose  and  Appeal  in  Action  against  the  City. 
A  taxpayer  has  no  right  to  interpose  and  appeal  in  an  action  in  which  a 
person  has  obtained  a  judgment  against  a  city  on  a  claim  for  damages.     Id. 

12.  Taxpayer* s  Action  to  Restrain  Illegal  Official  Act — Proof  Beg ui red. 
In  order  to  maintain  a  taxpayer's  action  to  restrain  the  collection 
and  payment  of  a  judgment  entered  against  the  city  on  an  offer  of 
judgment  by  the  corporation  counsel,  upon  the  ground  that  his  affidavit 
that  he  was  duly  authorized  to  make  such  offer  was  an  illegal  official 
act,  it  is  not  necessary  for  the  plaintiff  to  show  that  the  city  WiS  not 
justly  indebted  in  the  amount  stated  in  the  judgment,  since  the  action  is 
brought  under  the  provision  of  the  statute  authorizing  a  taxpayer's  action 
to  prevent  an  "illegal  official  act"  and  not  under  the  provision  authoriz- 
ing an  action  "to  prevent  waste."  Id. 

13.  Appeal —  When  Question  is  not  Academic.  An  enactment  by  the 
legislature  prohibiting  in  express  terms  the  corporation  counsel  of  the 
city  of  New  York  from  making  an  offer  of  judgment  against  the  city, 
does  not  render  the  question  of  the  power  of  a  corporation  counsel  to  con- 
fess judgment  academic  as  to  cases  arising  prior  to  its  passage  or  as  to 
cases  arising  in  other  cities  of  the  state.  Id. 

1  L  Fire  Department  Fund  for  Benefit  of  Widows  and  Orphans.  A  mem- 
ber of  the  fire  department  of  the  borough  of  Brooklyn,  who  is  within  the 
provision  of  law  for  the  creation  of  an  insurance  fund  for  the  benefit  of 
widows  and  ori)hans  of  its  members  (L.  1888,  ch.  583,  tit.  18,  g  15;  as 
amd.,  L.  1889,  ch.  153;  L.  1897,  ch.  378,  g  791),  may  not,  on  retiring  from 
its  membership  and  becoming  a  pensioner,  have  his  name  taken  from  the 
list  of  subscribers  to  that  fund,  and  the  amount  of  his  contribution,  ns 
prescribed  by  the  statute,  should  be  deducted  from  his  monthly  pension, 
notwithstanding  his  name  is  stricken  from  the  list  and  he  ceases  to  be  a 
contributor.     Matter  of  Tobin.  532 

15.  Bights  of  Widaw  of  Betired  Fireman  in  Fund.  The  widow  of  a 
retired  fireman  who  at  the  time  of  his  retirement  had  rights  in  such 
fund  is  entitled  to  its  benefits  although  after  bis  retirement  he  requested 
his  name  to  be  taken  from  the  list  of  subscribers  and  voluntarily  ceased 
to  be  a  contributor.  Id, 
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NOTICE. 

Of  limitation  upon  agent's  authority. 
See  Principal  and  Agent,  2,  3. 

KT7ISANCE. 

1.  Platform  wholly  witliin  Muntetpal  Stoop  Limit  not  a  Nuisance  per  $e, 
A  permanent  iron  platform  wholly  within  the  stoop  limit  prescribed  by 
the  city  of  New  York,  having  steps  at  either  end  at  which  persons  may 
enter  the  building  to  which  it  is  attached,  is  not  a  nuisance  per  ae.  Murphy 
V.  Leggett,  121 

2.  Heaeonable  Use  of  Platform  a  Question  of  Fact —  Wlien  Use  Consti- 
titles  a  Nuisance  and  Becomes  Vie  Proximate  Cause  of  Injury,  The  reason- 
able use  of  such  platform  f  Dr  the  purpose  of  unloading  goods  thereon, 
thereby  obstructing  the  sidewalk  in  front,  is  ordinarily  a  question  of  fact, 
depending  upon  tbe  use  being  temporary  and  necessary,  having  reference 
to  time,  place  and  circumstances,  and  where  it  is  unreasonable  it  becomes 
a  nuisance,  aud  a  person  who,  in  seeking  to  avoid  the  obstruction,  passes 
over  the  platform,  slips  on  the  muddy  steps  thereof  and  is  injured,  while 
the  muddy  steps  are  the  direct,  the  nuisance  is  the  proximate  cause  of  tbe 
injury,  and  a  recovery  of  damages  against  the  party  creating  it  will  be 
sustained.  /d. 

ORDEB. 

Non-reviewable  order  of  Appellate  Division  granting  new  trial. 

S*^  Appeal,  18. 

Of  substitution  —  effect  of  order  on  adjudication  of  right  to  prosecute 
action. 

See  Mechanic's  Lien,  4. 

ORDINANCES. 

Validity  of,  general  rule. 
See  Municipal  Ck)RPOKATioNB,  11. 

PARTIES. 

Effect  of  order  of  substitution  of. 

See  Assignment,  4. 

Waiver  of  defect  in  parties. 
See  Mechanic's  Lien,  2. 
Bailroadb,  2. 

PARTNERSHIP. 

Liability  of  Partner  on  Finn  Note  Given  for  Purchase  of  Property. 
Where  one  of  two  partners  engaged  in  the  bicycle  business  gave  the  firm 
note  in  part  payment  of  the  purchase  price  of  a  cement  business,  the  fact 
that  the  purchase  was  made  without  the  knowledge  or  consent  of  the 
other  partner  does  not  release  the  latter  from  liabilitv  when  it  does  not 
appear  that  the  purchase  was  made  by  or  for  any  other  person  than  the 
firm,  or  for  any  other  purpose  than  that  of  the  firm,  and  it  does  not 
appear  that  he  never  ratified  it  or  that  the  firm  never  took  over  the  new 
business.    Ketcham  National  Bank  v.  Ragen.  446 

Unlawful  use  of  designation  '*  &  Co." 
See  Penal  Code. 

PAYMENT. 

Of  individual  debt  by  corporation  note. 
See  Corporations,  11. 

PENAIi  OODE. 

§  363.  Unlawful  Use  of  Designation  **  ds  Co."  Where  one  has  no  actual 
partnei*  or  partners,  the  use  of  the  designation  *'  &  Co."  in  the  transaction 
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of  his  business,  in  yiolation  of  section  363  of  the  Penal  Code,  making  such 
use  a  misdemeanor,  could  have  no  operation  in  the  case  of  an  executed 
agreement.  The  statute  is  highly  penal  and  should  be  strictly  construed. 
Sianott  v.  German- Am.  Bank,  886 

PENALTIES. 

Limitation  of  action  to  enforce  penalty  against  directors  of  corporations. 

See  CoBPORATiOKs,  7. 

PEBEMPTOBT  CHALLENaBS. 

Effect  of  failure  to  extiaust. 
See  Crimes,  2. 

POLITICAL  PABTTES. 

Primary  Election  Law  —  Member  of  General  Committee  Cannot  be 
Hemoved  by  Committee.  A  member  of  the  general  committee  of  a  politi- 
cal party  of  a  county,  who  has  been  duly  elected  under  the  provisions 
of  the  Primary  Election  Law  (L.  18d9,  ch.  473),  cannot  be  removed 
from  office  as  a  member  of  such  committee  by  the  committee  itself, 
under  any  pretext  whatever,  since  it  is  the  manifest  intent  of  the  statute 
that  the  majority  of  the  primary  voters  are  entitled  to  select  any  repre- 
sentative they  may  desire  upon  such  committee,  who  shall  be  responsible 
to  those  electing  him,  and  only  to  them,  for  his  conduct.  People  ex  rel, 
Coffey  V.  Ihmocratie  General  vommittee.  835 

P&BST7MPTI0K. 

When  presumption  arising  from  face  of  note  not  conclusive  against 
indorser  before  delivery. 

See  Bills,  Notes  and  Checks,  2. 
Presumption  of  delivery  of  deed  from  record  thereof. 

See  Evidence,  14. 

PBIMABT  ELECTION  LAW. 

Member  of  political  general  committee  cannot  be  removed  by  committee. 
See  Political  Parties. 

PRINCIPAL  AKD  AQEKT. 

1.  Apparent  Authority.  A  common  carrier  which  is  an  undisclosed 
principal  and  holds  out  a  person  as  its  a^ent,  to  whom  shippers  may 
apply  for  rates  of  freight,  thereby  clothes  him  with  apparent  authority  to 
include  in  a  contract  for  shipment  a  provision,  usual  among  carriers  at 
the  agent's  port,  for  insurance  against  all  loss  without  a  declaration  of  the 
value  of  the  goods  although  the  asent  had  no  authority  to  make  the  con- 
tract without  such  declaration,  when  the  shipper  has  no  notice  of  such 
limitation  upon  his  authority.    Lowenstein  v.  Londnird,  Ayrea  <fe  Co.     324 

2.  Notice  of  Limitation  upon  Agent's  AutJiority.  Where  two  persons 
are  held  out  as  agents  by  an  undisclosed  common  principal  in  language 
applying  equally  to  both,  the  fact  that  one  is  an  agent  at  the  place  where 
the  earner's  mam  office  is  located  while  the  other  is  at  a  distant  and 
smaller  place,  is  not  sufficient  to  operate  as  a  notice  to  shippers  at  the 
smaller  place  that  the  latter  agent  is  subordinate  to  the  former.  Id. 

3.  Carriei^s  Circular —  When  not  Notice.  A  statement  on  the  car- 
rier's circular,  "insurance  free  when  valuation  declared  before  the  sail- 
ing of  the  steamers,"  is  not  notice  to  an  intending  shipper  that  an  agent 
appointed  by  it  to  make  contracts  for  shipment  has  authority  to  insure 
only  when  the  value  of  the  shipment  is  so  declared,  since  the  announce- 
ment therein  is  not  to  be  considered  as  the  measure  of  the  agent's  authority 
in  the  absence  of  an  express  statement  to  that  effect,  but  only  as  a  general 
rule  promulgated  by  the  agent,  which  does  not  restrict  him  from  depart- 
ing from  it  in  a  special  case.  Id. 
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4.  Evidence — Similar  Contracts  by  Agent.  In  an  action  against  the 
carrier  where  the  defense  is  that  its  agent  had  no  authority  to  make  the 
contract  without  requiring  a  d3claration  of  the  value  of  the  goods,  evi- 
dence that  the  agent  had  mads  contracts  with  other  parties,  uispensing- 
with  such  declaration,  before  and  at  the  time  of  the  alleged  contract  wiih 
plaintiff,  is  admissible  as  direct  evidence  for  the  purpose  of  defining  the 
contract  as  actually  made.  Id, 

PRINCIPAL  AND  8X7BETY. 

1.  Liability  of  Sureties  on  Guardian's  Bond,  The  fact  that  money, 
belonging  to  the  guardian  of  an  infant  and  paid  to  the  sureties  on  his 
bond  as  s^urity  for  their  liability  and  deposit.ed  by  them  to  the  joint 
account  of  themselves  and  the  guardian  in  a  trust  company,  is  lost  by 
the  failure  of  the  company,  does  not  operate  to  discharge  the  sureties 
from  their  liability  to  make  good  money  of  the  infant  received  by  the 
guardian  and  misfippropriated  by  him.     Otto  v.  Van  Riper.  6d^ 

2.  When  Pnor  Accounting  of  Guardian  is  not  a  Condition  Precedent  to- 
Suit  in  Equity  against  Sureties.  Where  it  is  impossible  for  a  ward,  by 
reason  of  the  removal  of  the  guardian  to  another  state  and  his  death  there 
intestate,  without  leaving  any  property  in  either  state,  to  obtain  a  judi- 
cial settlement  of  the  guardian's  accounts  in  a  direct  proceeding,  such 
settlement  is  not  a  condition  precedent  to  a  suit  in  equity  against  the 
sureties  on  the  bond  for  the  purpose  of  having  it  adjudged  whether  there 
was  anything  due  from  the  guardian  to  the  ward,  and,  if  so,  to  charge 
the  sureties  with  the  amount.  Id. 

PROXIMATE  CATTSE. 

When  use  of  platform  constitutes  a  nuisance  and  becomes  the  proximate 
cause  of  injury. 

See  Nuisance,  2. 

aUESTION  OP  FACT. 

"When  question  of  law  depending  upon  determination  of  question  of 
fact  is  not  reviewable- 
See  Appeal.  6,  lb. 

When  credibility  of  witnesses  and  the  effect  of  their  testimony  is  for  the 
Jury. 

See  Chimes,  10. 

Reasonable  use  of  platform. 

See  Nuisance,  2. 
Whether  use  of  stream  is  reasonable. 

Sec  Riparian  Rights,  4. 
Waiver  of  delay  in  shipment. 

See  Sales,  4. 

Whether  letter  refusing  to  change  method  of  shipment  and  fixing  limit 
of  time  therefor  was  received  and  failure  to  answer  w^as  assent  thereto,  is. 
a  question  of  fact. 
See  Sales,  5. 

aUESTION  OF  LAW. 

Depending  upon  determinaticn  of  question  of  fact,  when  not  reviewable^ 
See  Appeal,  6. 

Reversal  presumed  to  have  been  made  upon. 
See  Appeal,  8,  10,  12. 

Unreasonabte  use  of  stream. 
See  Riparian  Rights,  5. 
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aXTESTION  OF  LAW  AND  FACT. 

Insured's  refusal  to  answer  question  upon  examination  under  policy, 
and  materiality  of  question,  is  a  question  of  fact  or  mixed  question  of 
law  and  fact. 

See  Insurance,  5. 

BAILBOADS. 

1.  Mandamus  to  Compel  Restoration  of  Hiahway  under  the  Railroad  Law 
— A  Proceeding  Independent  of  Remedy  for  EncroacliTnent  Given  by  Highway 
and  Town  Laws  and  may  he  Maintained  by  Private  Citizen  in  the  Name  of 
the  People.  Mandamus  will  lie  at  the  instance  of  a  private  citizen  in  the 
name  of  the  People  of  the  state  to  compel  a  lessee  railroad  company,  which 
has  reconstructed  a  crossing  in  such  manner  as  to  encroach  upon  a  highway, 
to  perform  the  public  duty  imposed  upon  it  by  section  11  of  theRnilroa(l 
Law  (L.  1890.  ch.  665)  of  restoring  the  highway  "to  its  former  state  or  to 
such  state  us  not  to  have  its  usefulness  impaired/'  and  the  proceeding  is 
entirely  independent  of  the  remedy  given  by  the  Iliehway  Law  (L.  1890, 
ch.  568)  for  the  removal  of  encroachments  upon  a  highway,  and  sections 
15  and  105  relating  to  notice  of,  and  directions  for,  their  removal  and  pro- 
viding, ill  connection  with  the  Town  Law  (L.  1890.  ch..569,  §  182),  that  the 
proceeding  must  be  brought  in  the  name  of  the  town,  have  no  application. 
People  ex  rel.  Bacon  v.  No.  Central  Ry,  Co,  289 

2.  Parties— Waiter  of  Defect  — Demurrer-'Code  of  Cit.  Pro.  §  2070. 
The  owner  and  lessor  of  the  railroad  is  not  a  necessary  party  to  the 
proceeding,  and  if  it  were,  where  the  defect  of  parties  appears  upon 
the  face  of  the  proceedings  and  defendant  fails  to  object  thereto  bv 
demurrer  under  section  2076  of  the  Code  of  Civil  Procedure,  it  is  waived. 

Id, 

8.  C flange  of  Location  and  Method  of  Construction  of  Railroad  Crossing 
—  Necessity  for  Order  of  Supreme  Court.  Where  a  railroad  company 
without  legal  authority  has  changed  its  line  thirty-five  feet  to  the 
westward,  has  crossed  the  highway  at  a  new  point  and  has  constructed 
a  new  bridge,  the  abutments  of  which  encroach  upon  the  highway, 
instead  of  being  parallel  with  and  on  the  lines  thereof,  as  the  abut- 
ments of  the  old  bridge  were,  it  must  be  treate<l  as  an  original  cross- 
ing, which  can  only  be  lawfully  accomplished  by  complying  with  section 
11  of  the  I^ilroad  Law  providing  that  no  railroad  corporation  shall  con- 
struct its  road  across,  upon  or  along  any  highway  in  a  town  with- 
out an  order  of  the  Supreme  Court  of  the  district  in  which  such  highway 
is  situated,  after  at  least  ten  days'  written  notice  of  intention  to  make  the 
application  for  such  order  shall  have  been  given  to  the  commissioner  of 
highways  of  the  town.  Id. 

4.  W/ten  Railroad  Company  may  not  Change  Line  of  Highway 
Crossed  by  its  Track.  The  provision  of  section  11  of  the  Railroad 
Law,  that  "when  an  embankment  or  cutting  shall  make  a  change  in  the 
line  of  such  highway  *  *  *  desirable  with  a  view  to  a  more  easy 
assent  or  descent,  it  may  construct  such  highway  *  *  *  on  such  new 
line  as  its  directors  may  select,  and  may  take  additional  lands  therefor 
by  condemnation  if  necessary,"  applies  only  where  the  existence  of  an 
embankment  or  cutting  makes  a  change  of  grade  in  the  highway  desimble. 
and  does  not  apply  where  the  object  is  merely  to  change  the  highwny,  at 
a  point  where  it  is  crossed  by  an  overhead  track,  so  that  it  shall  approa(  h 
the  underpass  formed  by  the  abutments  perpendicularly  and  not  obliquely, 
and,  therefore,  obviate  the  necessity  of  changing  the  abutments  so  that 
they  shall  not  encroach  upon  the  highway;  nor  does  the  further  provision, 
to  the  effect  that  where  a  railroad  crosses  a  highway  the  company  shall 
restore  it  *'  to  its  former  state  or  to  such  a  state  as  not  to  have  unneces- 
sarily impaired  its  usefulness,"  and  the  highway  may  be  carried  under  or 
over  the  track,  confer  any  power  to  cnange  its  line  or  to  acquire 
additional  lands.  Id. 
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5.  Power  of  Court  to  AiithoHze  Continiuince  of  Abutments  Encroach- 
ing  upon  Highway.  The  court  has  no  power  in  a  proceeding  by- 
man  damns  to  compel  a  railroad  company  to  restore  a  highway  at  the 
point  of  an  overhead  crossing  to  such  conaition  as  will  not  impair  its  use- 
fulness, to  make  permanent  an  encroachment  of  stone  abutments  upon  a 
highway,  provided  the  route  of  the  highway  is  changed  by  acquiring 
additional  land,  so  that  the  traveler  may  pass  in  safety  over  a  straight 
course  between  the  abutments,  where  their  construction  in  that  manner 
was  without  an  order  of  the  Supreme  Court,  as  required  by  section  11  of 
the  Railroad  Law,  and  was,  therefore,  illegal  ab  initio.  Id. 

REAL  PBOPEBTY. 

1.  Abolition  of  Naked  Ti^ust  in  Real  Property  by  Beat  Property  Late, 
The  grantee  in  a  deed  of  absolute  conveyance  of  real  property,  who  exe- 
cutes a  contemporaneous  declaration  of  trust  in  favor  of  a  third  person, 
his  heirs,  administrators  and  assigns,  declaring  that  he  holds  the  property 
in  trust  for  such  person  for  his  proper  support  and  maintenance,  the  rents 
and  profits  to  be  paid  to  him,  and  promising  upon  his  demand  or  that  of 
his  heirs,  executors,  administrators  or  assigns,  to  convey  the  premises  to 
him  or  them  by  a  good  quitclaim  deed  warranting  against  all  claiming 
under  him  (the  person  declaring  the  trust),  takes  a  mere  naked  trust  which 
is  abolished  by  the  Real  Property  Law  (L.  1896.  ch.  547,  fc^^  72,  78,  129) ; 
and  as  trustee  no  legal  or  equitable  estate  vests  in  him.  but  the  fee  vests  in 
the  person  in  whose  favor  the  trust  is  declared.    Wendt  v.  Walsh.  154 

2.  Appeal — Modification  of  Decree  Dietributing  Surplus  in  Foreclosure 
Proceedings.  The  Court  of  Appeals  may,  upon  appeal  from  an  order  of 
the  Appellate  Division  reversing  an  order  of  the  8{)ecial  Term  which  con- 
firmed the  report  of  a  referee  m  proceedings  to  distribute  the  surplus 
arising  upon  the  foreclosure  of  a  mortgage,  modify  the  order  by  directing 
the  payment  first  out  of  the  surplus  of  an  unpaid  judgment  with  interest 
thereon,  against  a  decedent  in  whose  favor  a  trust  had  been  declared  by 
a  grantee  of  the  premises,  but  who  by  virtue  of  sections  72,  78  and  129 
of  the  Real  Property  Law  took  the  fee,  the  mere  naked  trust  being  abol- 
ished by  the  statute,  although  the  referee's  findings  of  fact  did  not  include 
the  claim  preferred  by  the  judgment  creditor,  owing  to  the  fact  that  the 
referee  held  that  the  decedent  never  had  title  to  the  property,  and  although 
the  order  of  the  Appellate  Division  distributed  the  surplus  among  the 
children  of  the  decedent,  ignoring  the  judgment  creditor's  claim.  Id, 

BEOOVKBY. 

Assumption  on  appeal  as  to  theory  of. 

See  Appeal,  9. 

BEMAINDEBS. 

Vested  or  contingent. 

See  Will,  1. 

BEaXTEST  TO  CHARGE. 

Refusal  of. 
See  Trial,  2. 

BEVEBSAL. 

Presumed  to  have  been  made  upon  questions  of  law 
See  Appeal,  8.  10,  12, 

By  Appellate  Division  without  awarding  new  trial. 
See  Appeal.  11. 

BIPABIAN  BiaHTa 

1.  General  Rules  not  Relaxed  in  Fa/cor  of  Cheat  Industries,  The  doctrine 
that  relaxes  the  ordinary  rules  governing  the  rights  of  riparian  owners  in 
favor  of  great  industnes  engaged  in  the  development  of  the  naturtd 
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resources  of  the  couutry  has  never  been  adopted  by  the  Court  of  Appeals 
of  this  state,  and  no  public  necessity  exists  therefor.  Strobel  v.  KetT 
Salt  Co.  808 

2.  General  Rules — Co-relative  Rights  of  Riparian  Owners,  In  the 
absence  of  modification  by  ^rant  or  prescription,  a  riparian  owner  is 
entitled  to  a  reasonable  use  of  the  water  flowing  by  his  premises  in  a  nat- 
ural stream,  as  an  incident  to  his  ownership  of  the  soil,  and  to  have  it 
tnmsmitted  to  him  without  sensible  alteration  in  quality  or  unreasonable 
diminution  in  quantity.  While  he  does  not  own  the  running  water,  he 
has  the  right  to  a  reasonable  use  of  it  as  it  passes  by  his  hind.  As  all 
other  owners  upon  the  same  stream  have  the  same  right,  the  right  of  no 
one  is  absolute,  but  is  qualified  by  the  right  of  the  others  to  have  the 
stream  substantially  preserved  in  its  natural  size,  flow  and  purity,  and  to 
protection  against  material  diversion  or  pollution.  This  is  the  common 
right  of  all,  which  must  not  be  interfered  wiih  by  any.  The  use  by  each 
must,  therefore,  be  consistent  with  the  riffhts  of  the  others,  and  the  ma.xim 
of  sic  utere  tuo  observed  by  all.  The  rule  of  the  ancient  common  law  is 
still  in  force — aqita  currit  et  debet  cuT'rere,  ut  cnrrere  solebat.  Id. 

3.  Lawful  Uses  of  Stream.  Consumption  by  watering  cattle,  tem- 
pomry  detention  by  dams  in  order  to  run  machinery,  irrigation  when  net 
out  of  proportion  to  the  size  of  the  stream,  and  some  other  familiar  uses, 
although  in  fact  a  diversion  of  the  water  involving  some  loss,  are  not 
regarded  as  an  unlawful  diversion,  but  are  allowed  as  a  necessary  incident 
to  the  use  in  order  to  effect  the  highest  average  benefit  to  all  the  riparian 
owners.  As  the  enjoyment  of  each  must  be  according  to  his  opportunity 
and  the  upper  owner  has  the  first  chance,  the  lower  owners  must  submit 
to  such  loss  as  is  caused  by  reasonable  use.  Id. 

4.  Reasonable  Use  Depends  upon  Circumstances.  Surrounding  circum- 
stances, such  as  the  size  and  velocity  of  the  stream,  the  usage  of  the 
country,  the  extent  of  the  injury,  convenience  in  doing  business  and 
the  indispensable  public  necessity  of  cities  and  villages  for  drainage,  are 
also  taken  into  consideration,  so  that  a  use  which,  under  certain  circum- 
stiinces,  is  held  reasonable,  under  different  circumstances  would  be  held 
unreasonable.  It  is  also  material,  sometimes,  to  ascertain  which  party 
first  erected  his  works  and  began  to  appropriate  the  water.  Id, 

5.  Unreasondlde  Use  is  a  Qu^tion  of  Law.  The  question  of  reasonable 
use  is  generally  a  question  of  fact,  but  whether  the  undisputed  facts 
and  the  necessary  inferences  therefrom  establish  an  unreasonable  use  is  a 
question  of  law.  Id. 

6.  Facts  Establishing  Unreasonable  Use.  When  the  diversion,  or  pol- 
lution, which  is  treated  as  a  form  of  diversion,  is  caused  by  a  new  and 
extraordinary  method  of  using  the  water,  hitherto  unknown  to  the  state, 
and  such  method  not  only  permanently  diverts  a  large  quantity  of  water 
from  the  stream,  but  also  renders  the  rest  so  salt  at  times  that  cattle  will 
not  drink  it  unless  forced  to  by  necessity,  fish  are  destroyed  in  great 
numbers,  vegetation  is  killed  and  machinery  rusted,  such  use  as  a  matter 
of  law  is  unreasonable  and  entitles  the  lower  riparian  owner  to  relief.     Id. 

7.  Power  of  Court  of  Equity/  to  Restrain  Unreasonable  Use.  Where 
the  natural  and  necessary  result  of  the  place  selected  and  the  method 
adopted  by  an  upper  riparian  owner  in  the  conduct  of  his  business  is  to 
cause  material  injury  to  the  property  of  an  owner  below,  a  court  of 
equity  will  exercise  its  power  to  restrain  on  account  of  the  inadequacy  of 
the  remedy  at  law  and  in  order  to  prevent  a  multiplicity  of  suits.  The 
lower  riparian  owners  are  entitled  to  a  fair  participation  m  the  use  of  the 
water  and  their  rights  cannot  be  cut  down  by  the  convenience  or  necessity 
of  the  business  of  an  upper  riparian  owner.  Id. 
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8.  Great  Industnes  Located  on  Natural  Streams  not  Permitted  to  Inflict 
Substantial  Injni^  upon  Lower  Riparian  Property.  While  the  courts 
will  not  overlook  the  needs  of  important  manuftvcturing  interests,  nor 
hamper  them  for  trifling  causes,  they  will  not  permit  substantial  injury 
to  neighboring  property,  with  a  small  but  long-established  business,  for 
the  purpose  ot  enabling  a  new  and  great  industry  to  flourish.  They  will 
not  change  the  l:iw  relating  to  the  ownership  and  use  of  property  in 
order  to  accommodate  a  great  business  enterprise.  According  to  the 
old  and  familiar  rule,  every  man  must  so  use  his  own  property  as  not 
to  injure  that  of  his  neighbor,  and  the  fact  that  he  has  invested  much. 
monv,'y  and  employs  manv  men  in  carrying  on  a  lawful  and  useful  busi- 
ness upon  his  own  land,  does  not  chaage  the  rule,  nor  permit  him  to  per- 
manently prevent  a  material  pt)rtion  of  the  water  of  a  natural  stream  from 
flowing  over  the  land  of  a  lower  riparian  owner,  or  to  so  pollute  the  rest 
of  the  stream  as  to  render  it  unfit  for  ordinary  use.  Id. 

9.  When  Court  of  Equitij  tcill  Enjoin  Unreasonable  Use  of  Natural 
Stream.  Where  one  riparian  proprietor  by  his  use  causes  a  deteriora- 
tion of  the  water  of  a  natural  stream,  the  fact  that  others  are  usin^ 
it  in  the  same  manner  instead  of  preventing  relief  may  require  it,  and 
even  if  the  damages  are  slight,  where  the  act  complained  of  is  such  that 
by  its  repetition  or  continuance  it  may  become  the  foundation  or  evidence 
of  an  adverse  right,  a  court  of  equity  will  interpose  by  injunction.       Id. 

10.  Parties — Wh^n  Riparian  Owners  may  Unite  in  Action  to  Restrain 
Unreasonnble  Use.  Different  riparian  owners  of  distinct  parcels  of  ripa- 
rian land,  who  have  a  common  grievance  for  an  injury  of  the  same 
kind,  inflicted  at  the  same  time  and  by  the  same  acts,  though  the  injury 
differs  in  degree  as  to  each  owner,  may  unite  in  a  common  action  to 
enjoin  a  higher  riparian  owner  from  diverting  or  polluting  the  stream.  Id. 

11.  Permanent  Injunction  may  he  Refused  Conditionally  by  a  Court 
of  Equity.  A  court  of  equity  may  require,  as  a  condition  of  withhold- 
ing a  permanent  injunction  restraining  an  upper  riparian  proprietor 
from  diverting  or  polluting  the  waters  of  a  natural  stream  by  iising  it  in 
a  new  or  peculiar  manner  for  the  manufacture  of  salt,  the  construction  of 
a  reservoir  on  the  upper  sources  of  the  stream  to  accumulate  water  when 
it  is  plentiful  for  use  in  time  of  scarcity,  and  thus  neutmlize  the  diminu- 
tion caused  by  the  manufacture  of  salt,  and  may  also  require  on  the  like 
condition  greater  care  in  preventing  the  escape  of  salt  water  and  salt  sub- 
stances into  the  stream,  and  thus  prevent  or  minimize  the  pollution.       Id. 

Pollution  of  stream  by  village  sewage.  Swart  v.  Village  of  Saratoga 
Springs  (Mem.).  609 

SALES. 

1.  Sale  of  Goo:ls  to  he  Shipped  —  Shipment  Must  he  Made  in  Reason- 
able  Time  -when  No  Time  is  Fired  Therefor  —  What  Constitutes  Reasim- 
able  Time  —  Burden  of  Proof.  Where  a  contract  for  the  sale  of  goods 
to  be  shipped  from  a  foreign  port  fixes  no  time  for  the  shipment, 
it  must  be  made  in  a  reasonable  time,  and  that  depends  upon 
the  circimistances  of  the  particular  case,  such  at  least  as  the  parties 
may  be  supposed  to  have  contemplated  in  a  general  way  in  making  the 
contract,  and  the  burden  is  upon  the  seller  to  show  compliance  in  that  par- 
ticular in  an  action  to  recover  damages  for  the  buyer's  refusal  to  accept 
and  pay  for  the  goods.     Eppens,  Smith  &  Wiemann  Co.  v.  Liitl^ohn.        iS? 

2.  Personal  Inability  to  Take  Advantage  of  Shipping  Facilities  not 
Available  to  Disprove  or  Excuse  Delay  in  Shipment.  Where  upon 
the  trial  of  such  an  action  it  appears  that  it  was  expected  b^  the 
defendant  and  impliedly  agreed  by  plaintiff  that  it  was  in  a  situation  to 
secure  a  shipment  bv  the  first  sailing  vessel  leaving  the  port  able  to  store 
and  carry  the  goods  properly;  that  the  shipment  was  delayed  nine 
months  and  ten  days,  which  delay  was  characterized  by  plaintiff  itself 
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TvithiH  five  months  from  the  execution  of  the  contract  as  '*  altogether 
unreasonable"  and  by  one  of  his  witnesses  as  an  ** uncommonly  long 
time;"  that  it  was  cause<l  by  a  prejudice  or  discrimination  against  the 
plaintiff  or  its  vendors  at  the  foreign  port,  although  every  reasonable 
effort  had  been  made  to  ship  the  goods  and  they  were  shipped  at  the  first 
opportunity,  the  delay  is  unreasonable,  having  been  caused,  not  by  a  lack 
of  transportation  facilities,  but  by  plaintiff's  personal  inability  to  take 
advantage  of  them,  and  such  personal  disadvantage  is  not  within  the  con- 
templation of  the  contract  and  is  not  available  either  to  disprove  unreason- 
able delay  or  to  excuse  it.  Id, 

3.  Appeal  —  Bight  of  Appellant  to  Complain  of  the  Testimony/  of  his  own 
Witnesses.    Where  plaintiff's  witnesses  have  testified  in  explanation  of 

and  ns  an  excuse  for  the  delay  in  shipment  that  it  was  caused  throu|:h 
plaintiff's  inability  to  procure  vessels  by  reason  of  a  prejudice  or  dis- 
crimination existing  against  it  at  the  foreign  port  and  theirs  is  the  only 
testimony  upon  the  subject,  he  cannot  complain  on  appeal  that  their  tes- 
timony has  been  accepted  as  true  and  insist  that  there  is  no  evidence  of 
such  prejudice  or  discrimination  because  his  witnesses  had  assumed  its 
existence  without  stating  the  particular  facts  tending  to  show  it.  Id, 

4.  When  Waiver  of  Delay  in  Shipment  is  Question  of  Fact.  A  ques- 
tion of  fact  to  be  answered  by  inferences  from  the  circumstances  is 
presented  by  plaintiff's  claim  that  the  defendants  waived  the  delay  in 
shipment  by  not  objecting  to  it  on  or  soon  after  it  notified  them,  pursuant 
to  the  terms  of  the  contract,  of  the  name  of  the  vessel  upon  which  it 
intended  to  make  the  shipment,  when  it  appears  that  it  did  not  then  notify 
them  when  the  vessel  would  sail;  one  of  them  testifying  that  upon 
receiving  the  notice  he  supposed  the  vessel  had  sailed,  although  it  did  not 
in  fact  sail  until  some  considerable  time  thereafter:  and  it  further  appears 
that  the  plaintiff,  pursuant  tj  the  contract,  notified  the  defendants  of  the 
marks  of  the  goods,  and  that  they  repudiated  the  contract  nearly  two 
months  before  the  vessel  arrived,  and  it  does  not  appear  that  they  delayed 
giving  the  plaintiff  notice  of  the  repudiation.  Id. 

5.  When  Receipt  of  Letter  Refimng  to  Cliange  Method  of  SJtipment  and 
Mxing  Limit  of  Time  tJierefor  is  a  Question  of  Fact  —  Assent  by  Fhilure  to 
Respond.  The  question  whether  the  plaintiff  received  a  letter  which  was 
addressed  to  it  by  the  defendants,  refusing  to  gmnt  a  request  preferred 
by  plaintiff's  agent,  to  accept  steam  transportation  eta  another  port  instead 
or  direct  transportation  by  sailing  vessel,  and  which  letter  contained  in 
addition  an  extension  of  time  for  shipment  to  a  date  therein  specified,  is  a 
question  of  fact,  when  the  plaintiff,  by  its  president,  the  day  after  the  letter 
bears  date,  wrote  to  its  agents  at  the  port  of  shipment  that  the  shipment 
must  be  by  sail,  as  no  other  way  would  be  satisfactory  to  the  vendees; 
and  when  the  plaintiff  has  received  such  letter  and  fails  to  respond  to  it, 
he  will  be  deemed  to  have  assented  to  defendants'  understanding  of  the 
limit  of  reasonable  time  required  by  the  contract,  and  will  be  bound  by 
the  date  of  shipment  therein  fixed.  Id, 

6.  Evidence — Admissibility  of  J^aiement  Tending  to  Show  Understanding 
of  Parties  as  to  Meaning  of  Contract.  A  statement  by  plaintiff's  duly 
authorized  agent,  when  making  the  contract,  that  he  had  no  doubt  that 
the  shipment  could  be  made  during  specified  months,  may  be  considered 
by  the  jury  in  determining  what  was  a  reasonable  time  in  which  to  make 
the  shipment,  since  it  would  show  about  what  the  parties  understood  it  to 
be,  although  it  would  not  fix  the  exact  time.  Id. 

7.  Bescission  —  Facts  Insufficient  to  Establish  Fraud.  The  insolvency  of 
a  vendee,  coupled  with  the  fact  that  he  had  carried  on  business  for  many 
years  upon  capital  obtained  from  a  bank  upon  forged  commercial  paper, 
does  not  negative  the  inference  of  an  honest  intention  upon  his  part  to 
pay  for  goods  purchased,  and  will  not  entitle  the  vendor  to  rescind  the 
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sale  upou  the  ground  of  fraud  and  reclaim  the  goods  from  the  bunk, 
whicli  has  subsequently  obtained  possession  of  them  under  circumstances 
constituting  it  a  bona  fide  purchaser.    Sinnott  v.  German  Am,  Bank.    886 

8.  Unlawful  Use  of  Designation  "  <fc  Co:'  —  Penal  Code,  §  868.  Where 
the  vendee  has  no  actual  partner  or  partners,  the  Use  of  the  desig- 
nation "&  Co."  in  the  transaction  of  his  business,  in  violation  of  sec- 
tion 363  of  the  Penal  Code,  making  such  use  a  misdemeanor,  could  have 
no  operation  in  the  case  of  an  executed  agreement.  The  statute  is  highl7 
penal  and  should  be  strictly  construed.  Id, 

SCHENECTADY  (CrTT  OF). 

1.  Expense  of  Repaving  Street  Intersections,  The  amendment  of  section 
59  of  the  charter  of  the  cit^  of  Schenectady  (L.  1890,  ch.  294,  as  amd.  by 
L.  1893,  ch.  190),  by  omittmj!^  the  provision  that  the  cost  and  expense  of 
repaving  the  street  intersections  should  be  borne  by  the  city  at  large,  had 
the  effect  of  imposing  the  whole  cost  of  repaving  a  street  on  the  abutting 
lots.     Conde  v.  City  of  Scfienectady,  258 

2.  Metlwd  of  Paying  Assessment.  Under  section  61  of  the  charter  of  the 
city  of  Schenectady,  the  determination  whether  an  assessment  for  repav- 
ing a  street  shall  be  payable  in  installments  or  not  is,  in  the  absence 
of  request  b^''  the  petitioners  for  the  improvement,  vested  in  the  common 
council.  Id. 

8EBV1CE8. 

When  indeflniteness  ot  price  therefor  will  prelude  recovery. 
See  Contract,  3. 

SESSION  LAWS. 

1.  1813,  Ch.  50  —  Judgment  —  Lien  of,  as  against  a  Bona  Fide  Purchaser 
without  Notice  before  Docket.  Under  sections  1  and  3  of  chapter  50  of  1 
Revised  Laws  of  1813.  no  judgment  affecting  any  lands,  tenements,  real 
estate  or  chattels  real  had  any  preference  until  the  record  thereof  had  been 
filed  and  docketed  as  against  a  bona  fde  purchaser  of  such  real  property 
for  a  valuable  consideration,  and  a  deed  given  by  the  judgment  debtor  for 
a  consideration  expressed  therein  upon  the  day  judgment  was  jentered, 
without  proof  that  the  judgment  was  entered  first,  or  that  the  purchaser 
had  actual  or  constructive  notice  thereof,  is  valid  as  against  the  judg- 
ment.    Sweetland  v.  Buell.  541 

2.  1836,  Ch.  2!^  — Mutv^  Fire  Inmrance  Company-- Cash  Policyholders 
Entitled  to  Vote  at  Election  of  Directors.  Holders  of  policies  in  a  mutual 
fire  insurance  company,  organized  under  chapter  239  of  the  Laws  of  1836, 
as  amended  by  chapter  47  of  the  Laws  of  1848,  who  have  paid  a  certain 
definite  sum  of  money  in  full  for  insurance  therein,  in  lieu  and  in  place 
of  a  premium  note  therefor,  are  as  fully  and  effectively  insured  as  those 
who  have  given  a  premium  note  for  insurance  and  are  members  of  the 
company  and  entitled  to  vote  at  any  election  of  its  directors  equally  with 
note  policyholders.     Matter  of  Mutual  F.  Ins.  Co.  10 

1848,  Ch.  47.     See  par.  2,  this  title. 

3.  1880,  Ch.  14  —  Municipal  Corporation  —  Power  to  Regulate  Erection 
of  Billboards.  The  power  conferred  upon  the  citv  of  Rochester  by  its 
charter  **to  license  and  regulate  billposters  *  »  *  and  to  prescribe 
the  terms  and  conditions  upon  which  any  such  license  shall  be  granted 
♦  ♦  *  "  (L.  1880.  ch.  14,  §  40,  snbd.  21,  as  amd.,  L.  1894,  ch.  28,  §  9), 
authorizes  an  ordinance  prohibiting  the  erection  of  billboards  excecaing 
six  feet  in  height,  except  with  the  permission  of  the  common  council^ 
after  notice  in  writing  of  the  application  for  the  permit,  to  the  owners, 
occupants  or  agents  of  all  houses  and  lots  within  a  distance  of  200  feet 
from  where  such  billboard  is  to  be  erected.     City  of  Bocheeter  v.  West.  510 
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4.-1888,  Ch.  583  — JVew  York  City —Fire  Department  Fund  for  Benefit 
of  Widows  and  Orphans.  A  member  of  the  Arc  department  of  the  borough 
of  Brooklyn,  who  is  within  the  provision  of  law  for  the  creation  of  an 
insurance  fund  for  the  benefit  of  widows  and  orphans  of  its  members 
(L.  1888.  ch.  588,  tit.  18,  ^  15,  as  amd.  L.  1889,  ch.  158;  L.  1897,  ch.  878, 
§  791),  may  not,  ou  retiring  from  its  membership  and  becoming  a  pen- 
sioner, have  his  name  taken  from  the  list  of  subscribers  to  that  fund,  and 
the  amount  of  his  contribution,  as  prescribed  by  the  statute,  should  be 
deducted  from  his  monthly  pension,  notwithstanding  his  name  is  stricken 
from  the  list  and  he  ceases  to  be  a  contributor.    Matter  of  2obin.  53^ 

1889,  Ch,  153.     See  par.  4,  this  title. 

5.  1890,  Ch.^^—Cityof  Schenectady— Expense  of  Bepamng  Street  Inter- 
sections. The  amendment  of  section  59  of  the  charter  of  the  city  of  Sche- 
nectady (L.  1890,  ch.  294,  as  amd.  by  L.  1893.  ch.  190),  by  omitting  the 
provision  that  the  cost  and  expense  of  repaving  the  street  intersections 
should  be  borne  by  the  city  at  large,  had  the  effect  of  imposing  the  whole 
cost  of  repaving  a  street  on  the  abutting  lots.  Condev.  City  of  Schenec- 
tady. 258 

6.  Idem  —  Method  of  Paying  Assessment.  Under  section  61  of  the  charter 
of  the  city  of  Schenectady,  the  determination  whether  an  assessment  for 
repaving  a  street  shall  be  payable  in  installments  or  not  is,  in  the  absence 
of  request  by  the  petitioners  for  the  improvement,  vested  in  the  common 
council.  Id. 

7.  1890,  Ch.  565 — Railroad  Law  —  Mandamus  to  Compel  Restoration  of 
Highway  under  the  Railroad  Law  —  A  Proceeding  Independent  of  Remedy 
for  Encroachment  Given  by  Highway  and  Town  Laws  and  may  be  Maintain^ 
by  Private  Citizen  in  the  Name  of  t/ie  People.  Mandamus  will  lie  at  the 
instance  of  a  private  citizen  in  tne  name  of  the  People  of  the  state  to  com- 
pel a  lessee  railroad  company,  which  has  reconstructed  a  crossing  in  such 
manner  as  to  encroach  upon  a  highway,  to  perform  the  public  duty 
imposed  upon  it  by  section  11  of  the  Railroad  Law  (L.  1890,  ch.  565)  of 
restoring  the  highway  **  to  its  former  state  or  to  such  state  as  not  to  have 
its  usefulness  impaired,"  and  the  proceeding  is  entirely  independent  of  the 
remedy  given  by  the  Highway  Law  (L.  1890,  ch.  568)  for  the  removal  of 
encroachments  upon  a  highway,  and  sections  15  and  105  relating  to  notice 
of,  and  directions  for,  their  removal  and  providing,  inconmection  with  the 
Town  Law  (L.  1890,  ch.  569,  §  182),  that  the  proceeding  must  be  brought 
in  the  name  of  the  town,  have  no  application.  People  ex  ret.  Bacon  v.  lio. 
Central  Ry.  Co.  289 

8.  Idem  —  Change  of  Location  and  Metliod  of  Construction  of  Railroad 
Crossing  —  Necessity  for  Oi'der  of  Supreme  Court.  Where  a  railroad  com- 
pany without  legal  authority  has  changed  its  line  thirty-five  feet  to  the 
westward,  hjis  crossed  the  highway  at  a  new  point  and  has  constructed  a 
new  bridge,  the  abutments  of  which  encroach  upon  the  highway,  instead 
of  being  parallel  with  and  on  the  lines  thereof,  as  the  abutments  of  the 
old  bridge  were,  it  must  be  treated  as  an  original  crossing,  which  can  only 
be  lawfully  accomplished  by  complying  with  section  11  of  the  Rjiilroad 
Law  providing  that  no  railroad  corporation  shall  construct  its  road  across, 
upon  or  along  any  highway  in  a  town  without  an  order  of  the  Supreme 
Court  of  the  district  in  which  such  highway  is  situated,  after  at  least  ten 
days'  written  notice  of  intention  to  make  trie  application  for  such  order 
shall  have  been  given  to  the  commissioner  of  highways  of  the  town.     Id, 

9.  Idem  —  Wlun  Railroad  Company  may  not  Change  Line  of  Highway 
Crossed  by  its  Track.  The  provision  of  section  11  of  the  Railroad  Law, 
that  ''when  an  embankment  or  cutting  shall  make  a  change  in  the  line  of 
such  highway  ♦  *  *  desirable  with  a  view  to  a  more  easy  ascent  or 
descent,  it  may  construct  such  highway    *    *    *    on  such  new  line  as 
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its  directore  may  select,  and  may  take  additional  lands  therefor  by  con- 
demnation if  necessary,"  r.jv-^lies  only  where  the  existence  of  an  embank- 
ment or  cutting  makes  o.  change  of  grade  in  the  highway  desirable,  and 
does  not  appljr  where  the  object  u  merely  to  change  the  highway,  at  a 
point  where  it  is  crossed  by  an  overhead  track,  so  that  it  shall  approach 
the  underpass  formed  by  the  abutments  perpendicularly  and  not  obliquely, 
and,  therefore,  obviate  the  necessity  of  changing  the  abutments  so  that 
they  shall  not  encroach  upon  the  highway;  nor  does  the  further  provision, 
to  che  effect  that  where  a  railroad  crosses  a  highway  the  company  shall 
restore  it  "to  its  former  atate  or  to  such  a  state  as  not  to  have  unneces- 
sarily impaired  its  usefulness,"  and  the  highway  may  be  carried  under  or 
over  the  track,  confer  any  power  to  change  its  line  or  to  acquire  addi- 
tional lands.  Id, 

10.  Idem  —  Poteer  of  Court  to  Authorize  Continuance  of  Abutments 
Encroaching  upon  Highway.  The  court  has  no  power  in  a  proceeding  by 
mandamus  to  compel  a  railroad  company  to  restore  a  highway  at  the  point 
of  an  overhead  crossing  to  such  condition  as  will  not  impair  its  usefulness, 
to  make  permanent  an  encroachment  of  stone  abutments  upon  a  highway, 
provided  the  route  of  the  highway  is  changed  by  acquiring  additional 
land,  so  that  the  traveler  may  pass  in  safety  over  a  straight  course  between 
the  abutments,  where  their  construction  in  that  manner  was  without  an 
order  of  the  Supreme  Court,  as  required  by  section  11  of  the  Railroad 
Law,  and  was,  therefore,  illegal  ab  initio.  Id. 

1890,  Ch,  568.     See  par.  7,  this  title. 

1890,  Ch,  569.     See  par.  7,  this  title. 

11.  1892,  Ch,  ^^— Game  Law  — Possession  of  Fish  InJiihited  Thereby 
During  Close  Season.  The  prohibition  against  the  possession  of  certain 
flsh  during  the  close  season  contained  in  the  Fisheries,  Game  and  Forest 
Law  (L.  1892,  ch.  488,  gg  110,  112,  as  amd.  by  L.  1896,  ch.  531,  and  L. 
1898,  ch.  109)  applies  only  to  such  fish  as  are  taken  from  the  waters  of 
this  state  and  not  to  those  imported  from  a  foreign  country;  and  the  mere 
possession  of  fish  of  the  species  inhibited,  by  any  person  within  this  state, 
during  the  close  season,  is  not  in  itself  a  violation  of  the  law,  although  it 
U  prima  facie  evidence  thereof  and  casts  upon  him  the  burden  of  proving 
facts  showing  his  possession  to  be  lawful.     People  v.  Buffaio  Fish  Co,     93 

12.  Idem —  Gam^e  Law  —  Section  246  Applicable  only  to  Criminal  Offenses, 
Section  246  of  the  Game  Law  (L.  1892,  ch.  488),  providing  that  any  magis- 
trate having  criminal  jurisdiction,  on  proof  by  affidavit  that  any  of  the 
provisions  of  that  statute  have  been  violated  by  any  persons  temporarily 
within  his  jurisdiction,  but  not  residing  there  permanently,  or  by  any 
person  whose  name  and  residence  are  iinknown«  shall  issue  his  warrant 
for  the  arrest  of  such  offender  and  c4iuse  him  to  be  committed  to  bail  to 
answer  the  charge  against  him,  applies  only  to  criminal  offenses  under 
the  statute,  and  does  not  authorize  the  arrest  of  a' person  charged  with  its 
violation  by  trespassing  and  fishing  upon  a  private  park  established  there- 
under where  the  statute  imposes  only  exemplary  damages  in  addition  to 
actual  damages  for  such  violation  and  no  provision  thereof  made  such 
trespass  criminal  at  the  time  of  his  arrest.     Slahl  v.  Boof  162 

13.  1892,  Ch.  ^^— Stock  Corporation  Imw  —  Construction  of^  80.  The 
provision  of  section  80  of  the  Stock  Corporation  Law  (L.  1892,  ch.  688) 
which  declares  that  if  the  annual  report  required  by  the  law  is  not  made 
an:l  filed,  the  directors  shall  jointly  and  severally  be  personally  liable  for 
all  the  debts  of  the  corporation  then  existing,  is  remedial,  and,  if  neces- 
sary, should  be  liberally  and  not  narrowly  construed  so  as  to  embrace  the 
debts  within  the  language  of  the  act,  however  strictly  it  mav  be  constnied 
as  to  the  acts  of  the  directors  constituting  their  alleged  de&ult,  or  as  to 
the  evidence  of  debt  of  the  corporation;  and  corporate  bonds  secured  by 
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a  mortgage  upon  a  corporation's  real  estate  are  within  the  meaning  and 
intent  as  well  as  within  the  language  of  such  provision.  Morgan  v. 
Medstrom,  21U 

14.  Idem  —  LiaMUty  of  Directors  for  Successive  Failures  to  File  Annual 
Report  —  Joinder  of  New  Directors.  Successive  defaults  in  making  and 
filing  reports  by  the  same  directors  do  not  renew  as  to  them  the  penalty 
already  incurred  under  section  30,  but  when  a  new  member  comes  into  the 
board  a  new  default  makes  him  jointly  and  severally  liable  for  the  debts 
'•  then  existing,"  that  is,  he  becomes  jointly  liable  with  the  old  members 
of  the  new  defaulting  board;  and  a  single  action  may  be  maintained 
aeainst  both  the  old  and  new  directors  if  brought  before  the  Statute  of 
Limitations  bars  the  liability  of  either.  Id, 

15.  Idem  —  Effect  of  tJie  Participation  as  Director  in  Previous  Defaults  by 
the  Vendoi'  of  Bonds.  That  the  vendor  of  corporate  bonds  was  at  the  time 
of  the  sale  a  director  of  the  corporation  and  was  participating  with  the 
other  directors  in  the  default  in  filing  the  annual  report,  and,  therefore, 
could  not  enforce  the  penalty  prescribed  by  section  80  against  his  co-direct- 
ors, does  not  prevent  the  purchaser  of  the  bonds  from  enforcing  the  pen- 
alty on  account  of  a  subsequent  default  by  them  in  which  the  vendor  also 
participated.  Id, 

16.  Idem — Mistake  of  Date  at  which  Directors  Incurj'ed  Penalty.  A  mis- 
take by  the  plaintiff  in  an  action  to  enforce  the  penalty  prescribed  by  sec- 
tion 30  for  failure  of  directors  to  file  the  annual  report,  in  alleging  the  date 
at  which  the  penalty  was  incurred,  due  to  a  mistake  as  to  the  date  the  law 
fixes,  is  not  reversible  error  if  within  the  true  dates  the  plaintiff  has  shown 
his  right  to  recover.  Jd, 

1898,  Ch.  190.    See  par.  5,  this  title. 

1894,  Ch.  28.    See  par.  3,  this  title. 

1896,  Ch.  531.     See  par.  11,  this  title. 

17.  1896,  Ch.  909  —  Election  Law  —  Section  56  Directory  not  Mandatory, 
The  provision-of  the  Election  Law  (L.  1896,  ch.  909,  §  56,  as  amd.  L.  1898, 
ch.  335)  that  a  final  order  of  the  court  reviewing  the  determinations  and 
acts  of  the  ofiiccrs  with  whom  certificates  of  nomination  are  filed  must  be 
made  on  or  before  the  last  day  fixed  for  filing  certificates  of  nominations 
to  fill  vacancies,  viz.,  fifteen  days  before  election,  is  directory  and  not 
mandatory  and  wlu?re  the  court  has  acquired  jurisdiction  and  a  case  has 
been  submitted  within  the  time  required  by  the  statute,  its  order  will  be 
effectual  although  made  after  the  expiration  of  such  time.  Matter  of  Ilen- 
nestty.  393 

18.  Idem  —  Duty  of  the  Courts  to  Render  Speedy  Decisions.  It  is  the 
duty  of  courts  and  judges  entertaining  proceedings  under  the  statutes  to 
speedily  decide  the  questions  presented  to  them  so  that  the  various  steps 
required  by  officers  may  be  taken  in  time  to  permit  the  carrying  into  exe- 
cution its  provisions.  Id. 

19.  1897,  Ch.  878  — iVa«>  York  City  Charts— Justices  Transferred  to 
Municipal  Court  have  no  Power  to  Appoint  Clerks  Thereof  for  Full  Term. 
Justices  of  the  inferior  (jourts  of  the  cities  of  New  York  ana  Brooklyn,  in 
office  January  1,  1898,  who  were  transferred  to  the  Municipal  Court  of 
the  city  of  ]>ew  York  as  justices  thereof  to  serve  out  their  unexpired 
terms,  have  no  power  to  appoint  clerks  of  that  court  for  terms  of  six  years 
conferred  by  the  new  charter  (L.  1897,  ch.  378,  §  1373)  upon  justices 
"elected  or  appointed  as  hereinbefore  provided,"  since  the  words  **  elected 
or  appointed"  refer  only  to  justices  to  be  elected  or  appointed  after  the 
charter  went  into  effect.     Stuber  v.  Colei\  22 

See,  also,  par.  4,  this  title. 
83 
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20.  1897,  G A.  415 --ZMarl^w-- Negligence --FhU  of  Scaffold --Miister^s 
Liability  to  Sermnt.  Where  a  scaffold  provided  by  the  master  for  a  serv- 
ant's use  falls,  and  no  other  cause  of  the  fall  is  ascertained  except  as 
inferred  from  the  fall  itself,  the  fall  is  piHina  facie  evidence  of  the  negli- 
gence of  the  master  in  an  action  by  the  servant  to  recover  damages  received 
in  consequence  thereof.     Stewart  v.  Fergueon,  *  553 

21.  Idem  —  Liability  of  Maeter  under  Labor  Law.     Where  the  cause  of 
•the  fall  is  otherwise  ascertained,  sections  18  and  19  cf  the  Labor  Law  (L. 

1897,  ch.  415)  enlarge  the  duty  of  the  master,  and  extend  it  to  responsi- 
bility for  the  safety  of  the  scaffold  itself,  and  thus  for  the  want  of  care  m 
the  details  of  its  construction.  Id. 

1898,  Ch.  109.     See  par.  11,  this  title. 

1898,  C?i.  335.     See  pars.  17,  18,  this  title. 

22.  1899,  Ch,  473  —  Primary  Election  Law  —  Member  of  OenenU  Political 
Committee  Cannot  be  Betnajoed  by  Committee  Itedf  A  member  of  the  gen- 
eral conimittee  of  a  political  party  of  a  county,  who  has  been  duly  elected 
under  the  provisions  of  the  Primary  Election  Law  (L.  1899,  ch.  473),  can- 
not be  removed  from  office  as  a  member  of  such  committee  by  the  com- 
mittee itself,  under  any  pretext  whatever,  since  it  is  the  manifest  intent 
of  the  statute  that  the  majority  of  the  primary  voters  are  entitled  to  select 
any  representative  they  may  desire  upon  such  committee,  who  shall  be 
responsible  to  those  electing  him,  and  only  to  them,  for  his  conduct.  Peo- 
pie  ex  rel,  Coffey  v.  Democratic  General  Committee.  335 

SET-OFF. 

Sejmrate  Trial  of  Counterclaim  also  Constituting  a  Defense  tciU  not  be 
Granted  —  Code  of  Civil  Procedure,  §  974.  Where  the  answer  in  an 
action  on  contract  alleges  as  a  defense  and  also  by  way  of  a  counter- 
claim that  the  agreement  was  to  pay  a  certain  sum  instead  of  that 
stated  in  the  contract,  and  that  defendant's  signature  was  procured 
through  fraud,  and  demands  the  reformation  of  the  contract,  a  motion 
under  section  974  of  the  Code  of  Civil  Procedure  that  the  equitable  issue 
raised  by  the  pleadings  be  first  tried  by  the  court  is  properly  denied,  since 
the  matter  alleged  as  a  counterclaim,  if  proved,  also  constitutes  a  defense 
and  relieves  the  defendant  as  fully  as  the  allowance  of  the  counterclaim, 
and  the  provisions  of  that  section  have  no  application,  but  were  intended 
to  provide  for  the  mode  of  trial  of  an  issue  arising  upon  a  counterclaim  in 
which  the  facts  alleged  do  not  constitute  a  defense  and  are  not  available 
as  such.     Bennett  v.  Edison  El.  II.  Co.  181 

SPECIAL  TERM. 

Order  distributing  surplus  in  foreclosure  proceedings. 

See  Appeal,  3. 

STATUTES. 

Validity  of  —  general  rule. 
See  Municipal  Corporations,  11. 

STJFBEME  COURT. 

Has  no  power  to  authorize  continuance  of  abutments  encroaching  upon 
highway. 

See  Hailroads,  5. 

SURPLUS. 

Modification  of  decree  distributing  on  foreclosure. 

See  Appeal,  3. 

SXJRROGATE. 

Unanimous  affirmance  of  decree  of,  by  Appellate  Division. 

See  Appeal,  5. 
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8UKVIVAI4. 

Of  action  for  negligence  by  sole  next  of  kin. 
iSee  Abatement. 

TAXPAYER'S  ACTION. 

1.  iVdw  York  City —  Unauthorized  Offer  of  Judgment  by  Corporation 
Counsel.  The  corporation  counsel  of  the  city  of  New  York  has  no  power, 
either  by  virtue  of  his  retainer  or  under  the  charter  (L.  1897,  ch.  378, 
§  255),  to  make  an  offer  of  judgment  in  an  action  against  the  city,  and  his 
affidavit  under  section  740  of  the  Code  of  Civil  Procedure  that  he  is  duly 
authorized  to  make  it  in  belialf  of  the  party,  is  "an  illegal  official  act" 
within  the  clear  wording  of  the  statute  (L.  1892,  ch.  801),  authorizing  a 
taxpayer  to  bring  an  action  "to  prevent  any  illegal  official  act  on  the 
part  of  any  officer  of  any  *  »  *  municipal  corporation  in  the  state," 
and  an  action  may  be  maintained  thereunder  to  restrain  the  judgment 
creditors  from  collecting  and  the  comptroller  from  paying  a  judgment 
entered  upon  such  offer.    Bush  v.  OBrien.  205 

2.  Taxpayer  Cannot  Interpose  and  Appeal  in  Action  against  the  City.  A 
taxpayer  has  no  right  to  interpose  and  appeal  in  an  action  in  which  a  per- 
son has  obtained  a  judgment  against  a  city  on  a  claim  for  damages.      Id. 

8.  Taxpayer's  Action  to  Bestrain  Illegal  Official  Act  —  Proof  Required. 
In  order  to  maintain  a  taxpayer's  action  to  restrain  the  collection  and  pay- 
ment of  a  judgment  entered  against  the  city  on  an  offer  of  judgment  by 
the  corporation  counsel,  upon  the  ground  that  his  affidavit  that  he  was 
duly  authorized  to  make  such  offer  was  an  illegal  official  act,  it  is  not 
necessary  for  the  plaintiff  to  show  that  the  city  was  not  justly  indebted 
in  the  amount  stated  in  the  judgment,  since  the  action  is  brought  under 
the  provision  of  the  statute  authorizing  a  taxpayer's  action  to  prevent  an 
"  illegal  official  act "  and  not  under  the  provision  authorizing  an  action 
**  to  prevent  waste."  Id. 

TENANTS  IN  COMMON. 

1.  Must  Account  to  Cotenants  for  Bock  Quarried  and  Sold.  A  tenant  in 
common  in  possession  of  land,  who.  without  the  consent  or  authority  of 
his  cotenants,  quarries  rock  therefrom  and  crushes  and  sells  the  same  and 
converts  the  proceeds  to  his  own  use,  must  account  to  his  cotenants  for 
the  value  of  the  rock  taken  from  the  premises,  since  such  rock  is  a  part 
of  the  freehold,  and,  to  the  extent  it  is  taken,  operates  as  a  diminution  of 
the  estate.     Cosgriff  v.  Dewey.  1 

2.  Bute  that  Deed  to  one  Cotenant  Inures  to  Equal  Benefit  of  the  OtJier  — 
Wfisn  not  Applicable.  The  rule  that  the  purchase  of  an  outstanding  title 
by  one  of  two  tenants  in  common  of  real  property  inures  to  the  benefit  of 
his  cotenant  as  well  as  himself  does  not  apply  where  the  deed  claimed  to 
create  the  cotenancy  did  not  convey  any  title  because  the  grantor  had 
previously  parted  with  all  his  title,  since  in  that  case  the  relation  of  ten- 
ants in  common  does  not  exist.    Sweetland  v.  Buell.  541 

3.  Adverse  Possession —  Ouster —  Conveyance  of  Entire  Estate  by  one  Ten- 
ant in  Common.  If  one  tenant  in  common  of  real  property  assumes  to 
sell  and  convey  the  entire  estate,  apparently  doing  so,  and  his  gmntee 
assumes  to  take  it  and  goes  into  possession,  and  he  and  his  grantees 
hold  the  same  for*  more  than  forty  years,  the  possession  thus  taken  and 
held  may  be  treated  as  an  ouster  of  the  cotenant,  and  constitutes  adverse 
possession.  Id. 

TIME. 

What  contitutes  reasonable  time  for  performance  of  contract  when  no 
time  fixed. 

See  Bales,  1. 
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1.  Sepiirate  Trial  of  Counterclaim  also  Constituting  a  D^ense  wiU  not  hs 
Granted — Code  of  Civ.  Pro.  §  974.  Where  the  answer  in  an  action  on 
contract  alleges  as  a  defense  and  also  by  way  of  a  counterclaim  that 
the  agreement  was  to  pay  a  certain  sum  instead  of  that  stated  in  the 
contract,  and  that  defendant's  signature  was  procured  through  fraud,  and 
demands  the  reformation  of  the  contract,  a  motion  under  section  974  of 
the  Code  of  Civil  Procedure  that  the  equitable  issue  raised  by  the  plead- 
ings be  first  tried  by  the  court  is  properly  denied,  since  the  matter  alleged 
as  a  counterclaim,  if  proved,  also  constitutes  a  defense  and  relieves  the 
defendant  as  fully  as  the  allowance  of  the  counterclaim,  and  the  provisions 
of  that  section  have  no  application,  but  were  intended  to  provide  for  the 
mode  of  trial  of  an  issue  arising  upon  a  counterclaim  in  which  the  facts 
alleged  do  not  constitute  a  defense  and  are  not  available  as  such.  Bennett 
v.  Edison  El.  II,  Co.  131 

2.  Reft  sal  of  Bequest  to  Charge.  Where  a  stockholder  of  a  corporation, 
who  is  also  a  creditor,  signs  a  consent  that  a  sale  of  its  property  be 
made,  and  receives  in  lieu  thereof  from  the  party  benefited  bv  such  con- 
sent his  oral  promise  to  pay  from  the  pruceeas  or  such  sale  tlie  sum  due 
to  him  as  a  creditor,  the  question  of  consideration  to  support  the  agree- 
ment is  not  solely  dependent  upon  such  consent  as  a  stockholder,  and  upon 
the  trial  of  an  action  to  recover  such  sum,  a  request  to  charge  that  it 
was  not  necessary  that  every  stockholder  should  give  his  consent  either 
in  writing  or  orally  in  order  to  enable  the  trustees  to  make  a  valid  sale 
of  the  property  of  the  corporation  is  properly  refused.  Lanikin  v. 
Palmer.  201 

3.  Declarations  by  District  Attorney  as  to  tlie  Law  of  the  Com  —  Wlien 
not  Cause  for  Beversal.  The  misconduct  of  the  district  attorney  in  assum- 
ing to  state  the  law  upon  the  question  of  premeditation  and  deliboration, 
and  in  persisting  in  making  such  statements  after  the  court  had  instructed 
him  not  to  continue  the  discussion,  is  not  sufficient  cause  for  reversal  of  a 
conviction,  where  the  court  distinctly  and  plainly  instructed  the  jury 
upon  the  question  of  premeditation  and  deliberation,  and  also  instructed 
it  to  disregard  any  matter  that  had  been  stated  as  to  the  law,  or  what  the 
law  should  be.  and  any  statements  made  in  regard  to  any  opinions  or 
decisions  of  the  courts,  except  such  as  should  be  made  by  the  trial  judge. 
People  V.  Prio7'i.  459 

4.  Improjyer  Comments  by  District  Attorney  —  When  Cured.  Statements 
by  the  district  attorney  in  his  address  to  the  jury  as  to  the  law  of  defend- 
ant's native  country,  to  the  effect  that  the  crime  of  murder  was  less  seri- 
ously pimished  in  that  country,  are  rendered  harmless,  and  should  be  dis- 
regarded by  the  Court  of  Appeals,  where  the  district  attorney  withdrew 
his  remarks  on  that  subject,  when  the  defendant  objected  to  them,  and 
the  court  expressly  directed  the  jury  to  disregard  them.  Id. 

5.  Commenting  on  Defendant's  Failure  to  Testify  —  When  Gurc4,  Any 
error  resulting  from  comments  by  the  district  attornev,  upon  the  failure 
of  defendant  m  a  murder  trial  to' testify  in  his  own  benalf.  is  cured  where 
the  trial  court,  at  the  defendant's  request,  calls  the  attention  of  the  jury 
to  the  provisions  of  section  393  of  the  Code  of  Criminal  Procedure,  anJl 
charges  them  that  while  the  defendant  in  all  cases  may  testify  in  his  own 
behalf,  still,  his  neglect  or  refusal  to  do  so  does  not  create  any  presump- 
tion against  him.  Id, 

6.  Bequest  for  Direction  of  Verdict —  Waiver  of  Bight  to  go  to  Jury. 
Defendants  who  stand  upon  their  motion  for  the  direction  of  a  verdict 
in  their  favor  and  upon  their  exceptions  to  the  direction  of  a  verdict 
for  plaintiff  and  to  the  refusal  to  direct  a  verdict  in  their  favor,  with- 
out requesting  the  submission  of  any  specified  questions  of  fact,  thereby 
submit  them  to  the  court,  and  waive  their  right  to  go  to  tiie  jury. 
Sweetland  v.  BueU.  541 
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TBXTSTS. 

1.  Abolition  of  Naked  Trmt  in  Real  Property  hy  Heal  Property  Law. 
The  grantee  in  a  deed  of  absolute  conveyance  of  real  property,  who  exe- 
cutes a  cotemporaneous  declaration  of  trust  in  favor  of  a  third  person, 
h:s  heirs,  administrators  and  assigns,  declaring  that  he  liolda  the  property 
in  trust  for  such  person  for  his  proper  support  and  maintenance,  the  rents 
and  profits  to  be  paid  to  him,  and  promisiug  upon  his  demand  or  that  of 
his  heirs,  executors,  administrators  or  assigns,  to  convey  the  premises  to 
him  or  them  by  a  good  quitclaim  deed  warranting  against  all  claiming 
under  him  (the  person  declaring  the  trust),  takes  a  mere  naked  trust  which 
is  abolished  by  the  Real  Property  Law  (L.  1896,  ch.  547,  g§  72,  73,  129) ; 
and  as  trustee  no  legal  or  equitable  estate  vests  in  him,  but  the  fee  vests 
in  the  person  in  whose  favor  the  trust  is  declared.     Wendt  v.  Walsh.     154 

2.  Appeal  —  Modi  fixation  of  Decree  Distributing  Surplus  in  Foreclosure 
Proceedings  The  Court  of  Appeals  may,  upon  appeal  from  an  order  of 
the  Appellate  Division  reversing  an  order  of  the  Special  Term  which  con- 
firmed the  report  of  a  referee  in  proceedings  to  distribute  the  surplus 
arising  upon  the  foreclosure  of  a  mortgage,  modify  the  order  by  direct- 
ing the  payment  first  out  of  the  surplus  of  an  unpaid  judgment  with 
interest  thereon,  against  a  decedent  in  whose  favor  a  trust  had  been 
declared  by  a  grantee  of  the  premises,  but  who  by  virtue  of  sections  72, 
73  and  129  of  the  Real  Property  Law  took  the  fee,  the  mere  naked  tiust 
bein^  abolished  by  the  statute,  although  the  referee's  findings  of  fact  did 
not  mclude  the  claim  preferred  by  the  judgment  creditor,  owing  to  the 
fact  that  the  referee  held  that  the  decedent  never  had  title  to  the  property, 
and  although  the  order  of  the  Appellate  Division  distributed  the  surplus 
among  the  children  of  the  decedent,  ignoring  the  judgment  creditor's 
claim.  Id. 

3.  Appeal  —  Unanimous  Affirmance  of  Surrogates  Decree  by  Appellate 
Division.  Where  a  referee  acquits  testamentary  trustees  of  bad  faith  in 
makinff  an  investment,  but  holds  them  liable  to  the  cestuis  que  trust  on  the 
ground  that  the  character  of  the  investment  was  illegal,  and  his  report  is 
confirmed  by  the  surro^te,  and  the  latter's  decree  is  unanimously  affirmed 
by  the  Appellate  Division,  which,  while  it  holds  thtit  under  the  will  the 
trustees  were  not  limited  to  ordinary  trust  investments,  was  of  the  opin- 
ion that  the  investment  was  speculative  and  hazardous  and,  therefore, 
improper,  the  Court  of  Appeals  must  affirm  the  judgment,  and  cannot  look 
into  the  evidence  to  see  how  speculative  or  unreasonable  the  investment 
was.     Matter  of  Hall.  196 

4.  Testamentary  Trustees — Liability  for  Loss  from  Divestments.  Trus- 
tees under  a  will  empowering  them  to  invest  the  funds  of  the  trust 
**  in  any  security,  real  or  personal,  which  they  may  deem  for  the  benefit  of 
my  estate  and  calculated  to  cany  out  the  intention  of  this,  my  last  will," 
are  given  a  discretion  as  to  the  character  of  investments  they  may  make, 
and  are  not  limited  to  the  investments  required  by  a  court  of  equity,  in 
the  absence  of  any  direction  from  the  testator;  but  they  must  exercise 
a  sound  discretion  as  well  as  ^ood  faith  and  honest  judgment,  and,  in  the 
absence  of  words  in  the  will  giving  greater  authority,  are  not  authorized 
to  invest  the  fund  in  new  speculative  or  hazardous  ventures,  although 
they  acted  in  good  faith,  and  they  will  be  held  liable  to  the  non-assenting 
cestuis  que  trust  for  losses  resulting  from  such  an  investment.  Id, 

5.  Estoppel  of  Assenting  Cestuis  ^ue  Trust — Modification  on  Appeal 
of  Decree  Protecting  Trustees.  Equitable  life  tenants  of  a  trust  fund 
who  consent  to  such  an  investment  are  estopped  from  questioning  its 
propriety,  and  when,  in  certain  contingencies,  they  may  be  entitled 
to  share  in  the  principal  of  the  fund,  a  surrogate's  decree  which  author- 
izes the  trustees  to  retain  the  shares  of  life  tenants  who  consented  ta  the 
Investment,  in  the  income  prwluced  by  the  sum  which  the  trustees  are 
directed  by  the  decree  to  pay  into  the  fund  on  account  of  the  loss  result- 
ing from  the  investment,  must  be  modified  on  appeal  so  as  to  provide 
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that  iu  case  any  beneficiary  who  has  assented  to  the  investment  shall 
become  entitled  to  any  par*,  of  the  principal  of  the  fund  paid  by  the  trus- 
tees, then  the  trustees  may  retain  such  part.  Id, 

For  poor  persons  of  parish. 
See  Will,  2. 

TTKANIMOUS  AFFIRMANCE. 

Findings  of  fact  cannot  be  questioned  as  against  or  without  evidence. 
See  Appeal,  2. 

Of  surrogate's  decree  by  Appellate  Division. 
See  Appeal,  5. 

By  Appellate  Division  as  to  consideration  to  sustain  a  contract. 

See  Appeal.  6. 
Review  of  findings  of  fact. 

See  Appeal,  22. 

VARIANCE. 

Between  indictment  and  proof. 
See  CRiMESi  5. 

VERDICT. 

Request  for  direction  of. 

See  Trial,  6. 

WAIVER. 

Of  attorney's  lien. 

See  Attorney  and  Client,  2. 
Of  defect  in  parties. 

See  Assignment;  2;  Railroads,  2. 
Of  right  to  go  to  jury. 

See  Trial,  6. 

WATERCOURSES. 

Diversion  of  Sxih-surface  Waters  by  Municipal  Water  Works,  A  munic- 
ipal corporation  which,  by  the  operation  of  a  water  system  consisting  of 
wells  and  pumps  on  its  own  land,  taps  the  sub-surface  water  stored  in  the 
land  of  an  adjacent  owner  and  in  all  the  contiguous  territorj',  leads  it  to 
its  own  land  and  by  merchandising  it  prevents  its  return,  whereby  the 
value  of  the  laud  of  such  owner  is  impaired  for  agricultural  purposes,  is 
liable  to  him  in  trespass  for  the  damages  occasioned  thereby.  Fbrbdl  v. 
Citi/  of  New  York.  523 

WATER  WORKS. 

Diversion  of  sub-surface  waters  by  municipal  Water  works. 

See  Watercourses. 

WILL. 

1 .  Construction  of  WiU  rr-  Vested  or  Contingent  Remainder,  Under  a 
will  which  bequeaths  the  residue  of  the  estate  to  the  executors  in  trust, 
commands  them  to  sell  the  real  estate,  convert  the  personalty  into  cash 
and  invest  the  proceeds,  directs  that  the  trust  term  shall  be  measured  by 
the  life  of  ♦.he  testator's  wife,  to  whom  the  executors  are  to  pay  an  annuity, 
and  provides  that  "upon  the  decease  of  my  said  wife  I  order  and  direct 
that  my  estate  be  divided  "  equally  between  his  brothers  and  sisters  and 
nietre,  each  to  take  an  equal  share,  except  that  from  the  share  of  one  of  the 
brothers  a  certain  sum  shall  be  deducted  "which  sum  I  do  give  and 
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l)equeath  to  be  paid  to  my  nephew."  and  further  provides  that  the  share 
of  such  brother  and  another  brother  shall  be  held  in  trust  during  their  lives, 
the  income  to  be  paid  to  them  and  the  principal  to  their  issue  in  equal  shares 
after  their  death,  and  further  provides  that  if  an v  of  the  brothers  and  sisters 
or  the  niece  shall  die  before  the  testator's  wife,  leavinc^  lawful  issue  him  or 
her  surviving,  the  share  of  one  so  dying  shall  be  paid  over  to  his  or  her 
issue  in  equal  shares,  and  if  no  issue  survives,  then  the  share  is  to  be 
divided  among  the  survivors  and  the  lawful  issue  of  any  of  one  or  more 
of  them  who  sliall  have  died  leaving  lawful  issue  surviving,  each  one  of 
the  said  survivors  taking  one  equal  share  thereof,  and  the  lawful  issue  of 
any  one  deceased  to  take  the  share  of  the  parents,  if  one,  solely,  if  more 
than  one,  jointly  and  equally,  the  brothers,  sisters  and  niece  of  the  testator 
take  contingent  remainders  only,  and  not  vested  remainders  subject  to  be 
divested  as  to  any  one  of  them  by  his  or  her  death  prior  to  the  decease  of 
the  testator's  wi^;  and  in  the  event  of  the  death  of  one  of  them  before 
the  widow,  those  of  his  or  her  children  who  survive  the  widow  take  to 
the  exclusion  of  an  assignee  of  a  child  who  died  unmarried  and  leaving  no 
issue  after  the  death  of  the  parent  but  during  the  lifetime  of  the  widow; 
since  aside  from  the  direction  to  the  executors  or  trustees  to  divide  and 
distribute  the  estate  upon  the  death  of  the  widow,  there  are  no  words 
importing  a  gift,  and  where  the  only  gift  is  found  in  a  direction  to  divide, 
or  pay,  at  a  future  time,  the  gift  is  future  not  immediate;  contingent  and 
not  vested.     Matter  of  Crane.  71 

2.  Trtist  for  Poor  Persons  of  Parish  —  Competency  of  Tnistees.  A 
bequest  in  trust  "to  the  Selectmen,  or  other  municipal  authorities 
of  the  East  Parish  of  mv  native  town  Barnstable,  in  the  county  of 
Barnstable  and  State  of  Massachusetts,  or  their  successors  forever,  by 
*  what  name  soever  such  municipal  authorities  may  at  any  time  be  known,'' 
to  appropriate  the  income  for  the  relief  of  persons  of  such  parish  in 
reduced  circumstances,  which  trust,  under  the  laws  of  Massachusetts,  is 
valid  so  far  as  its  purpose  and  beneficiaries  are  concerned,  does  not  fail 
for  want  of  competent  trustees,  notwithstanding  that  by  the  law  of  Massa- 
chusetts the  town  or  its  municipal  authorities  as  such  would  not  be  com- 
petent trustees,  since  there  is  no  appointment  of  the  officers  in  their  official 
capacity  to  the  position  of  trustees,  nor  any  gift  to  the  town,  but  the 
trustees  appointed  are  private  citizens  and  are  to  act  as  such.  Matter  of 
JSturgis.  485 

Testamentary  trustees  —  liability  for  loss  from  investments. 
See  Trusts,  4. 

WITNESS. 

1.  Admissibility  of  Eoidence  Tending  to  Contradict  or  Impeach.  Where 
a  witness  upon  an  issue  whether  an  assignment  to  his  nominee  of  a  sheriff's 
oertiflcate  of  redemption  is  a  forgery,  testifies  that  he  furnished  the 
money  to  the  assignor  to  make  the  redemption,  and  subsequently  paid 
the  judgment  upon  which  he  redeemed,  evidence  that  theretofore,  in  pro- 
ceedings supplementary  to  execution  against  him,  he  had  testified  that  the 
property  in  question  was  not  held  in  trust  for  him,  and  that  he  did  not 
know  the  assignor,  is  admissible  to  contradictor  impeach  his  testimony  at 
the  trial,  since,  if  true,  it  furnished  a  reasonable  basis  for  the  inference 
that  the  assignment  was  genuine.     Boyd  v.  Boyd.  234 

2.  Duty  of  Court  to  Sustain  Primlege  of  Witness.  Where,  under  the  cir- 
cumstances, the  trial  court  is  justified  in  informing  a  witness  called  by 
the  defendant  of  his  constitutional  privilege  to  decline  to  answer  any 
question  that  would  tend  to  incriminate  or  degrade  him,  and  it  is  manifest 
that  he  personally  declined  to  answer  upon  such  groumls,  it  is  its  duty  to 
sustain  his  privilege,  if  the  evidence  on  his  examination  as  a  witness  would 
either  tend  to  incriminate  him  or  disclose  a  link  in  the  chain  of  testimony 
which  might  convict  him  of  crime,  and  he  is  not  required  to  explain  how 
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he  might  he  incriminated  hy  the  answei;  and  hefore  the  defendant  can 
claim  its  ruling  to  he  erroneous,  he  must  at  least  show  such  facts  as  will 
render  it  clear  that  an  answer  to  the  question  propounded  would  not 
incriminate  or  disgrace  the  witness.    People  v.  Priori,  45y 

3.  AppeaZ —  Wkeii  Error  in  Sustaining  Witness*  Claim  of  Prifiilege  not 
Pr^udieial.  Sustaining  the  claim  of  privilege,  interposed  hy  a  witness 
brought  into  court  from  prison,  to  a  question  asked  him  by  defendant  in 
a  murder  trial,  as  to  whether  he  heard  a  witness  for  the  stat«  say  to  defend- 
ant while  in  the  prison  that  he  knew  nothing  about  the  case,  even  if  error, 
is  not  ground  for  reversing  a  conviction  where  the  witness  for  the  state 
had  admitted  that  ho  made  such  a  statement  to  the  defendant  and  that 
fact  is  undisputed.  Id. 

Right  of  appellant  to  complain  of  testimony  of  his  own  witnesses. 
See  Appeal,  4. 

Duty  of  court  to  sustain  privilege  of  witness. 
See  Crimes,  11. 

When  error  in  sustaining  witness'  claim  of  privilege  not  prejudicial 
Sefi  Crimes,  12. 
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